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PREFATORY  NOTE  TO  THE  FIRST  EDITION 

This  book  is  the  outgrowth  of  a  course  on  Domestic  Rela- 
tions, delivered  for  nine  years  in  the  Yale  University  Law 
SchooL  The  object  constantly  kept  in  view  in  the  prepara- 
tion of  the  book  has  been  the  practical  benefit  and  con- 
venience of  both  instructor  and  student.  To  this  end  the 
selection  of  cases  has  been  chiefly  of  American,  rather  than 
of  English,  cases ;  and  of  the  recent,  ''ruling  cases/'  which 
contain  a  broad  discussion  of  the  topic  in  question,  with  a 
review  of  the  prior  decisions,  rather  than  of  the  "leading 
cases/'  earlier  in  date,  and  in  which  the  doctrines  were  first 
propounded  which  have  been  developed  in  later  cases. 

I  have  intended  to  make  a  book  of  a  size  and  scope  that 
could  be  reasonably  covered  in  such  a  course  as  is  usually 
given  in  the  law  schools  on  this  topic. 

I  wish  to  call  particular  attention  to  the  cases  printed  in 
black-letter  type  in  the  notes.  It  has  been  my  practice  in 
giving  this  course  by  lecture  to  assign  in  connection  with 
each  lecture  a  group  of  illustrative  cases,  which  the  stu- 
dents were  exi>ected  to  read,  and  be  prepared  to  recite  upon 
together  with  the  contents  of  the  lecture.  I  have  found  this 
method  very  serviceable.  The  cases  illustrate  clearly  the 
propositions  stated  in  the  lecture;  and  the  reading  of  the 
cases  fixes  the  matter  vividly  in  their  minds.  Used  in  con- 
nection with  the  text^book,  that  method  would  have  the 
advantages  which  attach  to  the  use  of  a  case-book  in  con- 
nection with  a  text-book,  except  for  the  convenience  of  hav- 
ing the  selection  of  cases  in  convenient  form  in  the  students' 
hands ;  and  I  am  sure  that  most  instructors  will  agree  with 
me  that  there  are  decided  compensations  in  requiring  the 
students  to  examine  the  cases  in  the  actual  reports. 

To  facilitate  the  use  of  these  black-letter  cases,  I  have 
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usually  selected  cases  which  were  reported  in  one  or  more 
sets  of  reports  besides  the  official  volumes,  so  that  in  a  large 
class  each  student  would  be  able  to  get  access  to  a  report 
of  the  case  in  the  library. 

In  the  older  text-books  the  subject  of  Domestic  Relations 
included  a  well-settled  group  of  subordinate  topics.  These 
were  usually  Husband  and  Wife,  Parent  and  Child, 
Guardian  and  Ward,  Master  and  Servant,  and  Infancy. 

In  some  recent  text-books  and  case-books  the  subject  of 
Master  and  Servant  is  omitted.  It  is  probably  thought  that 
the  older  relations  of  the  servant  which  are  really  domestic 
relations,  such  as  those  of  the  household  servant  or  of  the 
apprentice,  are  of  too  little  importance  to  require  special 
treatment ;  and  that  the  modern  topic  of  employer  and  em- 
ployee is  too  large  and  complex,  and  too  dissimilar  to  the 
other  subordinate  topics,  to  be  profitably  treated  in  this 
connection. 

But  it  seems  to  me  that  there  are  great  advantages  in 
including  the  topic  of  Master  and  Servant,  or  Employer  and 
Employee,  in  a  course  o^  Domestic  Relations. 

In  the  first  place,  many  other  topics  included  within  this 
subject  are  somewhat  elementary,  and  do  not  attract  the 
eager  attention  of  the  student ;  but  the  subject  of  Employer 
and  Employee  is  so  full  of  up-to-date  interest  that  it  stimu- 
lates the  entire  course,  making  it  more  satisfactory  to  both 
the  instructor  and  the  student. 

This  would  hardly  be  a  legitimate  reason  for  including 
it  within  the  subject,  if  it  did  not  properly  belong  there; 
but  I  am  persuaded  that  it  does.  Some  parts  of  the  law  of 
Employer  and  Employee  may  be  covered  by  the  course  on 
Torts,  some  parts  of  it  by  the  course  on  Contracts,  and  some 
parte  by  the  course  on  Agency.  But  there  seems  to  be  no 
other  course  in  which  the  relation  of  Employer  and  Em- 
ployee as  a  whole  can  be  considered. 

The  law  covering  the  rights  of  Employer  and  Employee 
nas  become  so  complex,  and  depends  to  so  great  an  extent 
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upon  the  implications  of  the  law,  and  so  little  upon  the  ex- 
press contract  between  the  parties,  that  it  has  come  to  have 
much  the  character  of  a  status,  rather  than  of  a  contract 
relation. 

While  the  law  covering  the  employer's  liability  came  prop- 
erly within  the  subject  of  torts  in  the  common  law  view  of 
that  liability,  the  new  doctrine  embodied  in  the  employees' 
compensation  acts  takes  the  question  entirely  out  of  the 
field  of  the  law  of  torts. 

Of  course  the  subject  can  only  be  treated  briefly,  and  in 
its  main  outlines,  within  the  scope  of  a  text-book  on  Domes- 
tic Relations.  But  it  seems  useful  to  include  the  broad  out- 
lines of  the  subject,  and  I  have  accordingly  done  so. 

The  several  subordinate  topics  above  named  have  usuaUy 
been  treated  as  unrelated  topics.  It  seems  that  this  is 
hardly  logical.  The  relation  of  Parent  and  Child,  and  still 
more  the  substitute  relation  of  Guardian  and  Ward,  grow 
directly  out  of  the  disabilities  of  infancy;  and  those  rela- 
tions continue  only  during  the  continuance  of  infancy. 

The  entire  subject  has  been  therefore  groui>ed  into  three 
parts :  The  Law  of  Marriage,  including  Marriage  and  Di- 
vorce, and  also  the  personal  and  property  rights  of  Husband 
and  Wife;  the  law  of  Infancy,  covering  the  status  of  In- 
fancy, and  also  the  protective  relations  of  Parent  and  Child 
and  Guardian  and  Ward ;  and  the  law  of  Master  and  Serv- 
ant, or  Employer  and  Employee. 

EPAPHRODrrus  Peck. 
BsisiOL,  Connecticut,  January,  1913. 
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The  call  for  a  new  edition  of  this  book  gives  opportunity 
for  restudying  the  scope  of  the  subject,  and  the  topics  that 
should  be  included.  In  the  "Prefatory  Note"  to  the  first 
edition  the  inclusion  of  the  topic  Master  and  Servant  was 
discussed,  and  justified  because  of  the  great  practical  im- 
portance of  the  topic  and  the  interest  which  it  added  to  the 
course,  although  it  was  admitted  that  its  logical  relation  to 
the  general  subject  was  debatable,  and  that  it  could  only  be 
treated  in  brief  outline  within  the  scope  of  an  elementary 
text-book  on  Domestic  Relations. 

The  reasons  then  suggested  for  its  inclusion  are  now  of 
much  less  force.  In  almost  every  state  Workmen's  Compen- 
sation Acts  have  been  passed,  which  remove  the  question  of 
the  employer's  liability  for  industrial  accidents  from  the 
field  of  general  law  to  that  of  statutory  interpretation. 
These  acts  have  also  very  greatly  lessened  the  amount  of 
litigation  growing  out  of  such  accidents,  and  consequently 
the  importance  and  interest  of  this  field  of  the  law  to  the 
practitioner  or  student.  The  economic  and  constitutional 
questions  involved  in  such  statutes,  which  were  a  matter  of 
eager  debate  seven  years  ago,  have  been  substantially  set- 
tled by  legislation  and  judicial  decision ;  and  this  has  ren- 
dered obsolete  much  of  the  matter  contained  in  Chapter  XX 
of  the  former  edition. 

On  the  other  hand,  the  war  has  given  new  interest  to  the 
subject  of  the  rights  and  disabilities  of  aliens,  especially  of 
enemy  aliens,  and  has  necessitated  a  new  study  of  those 
questions  by  the  English  and  American  courts.  The  sub- 
ject also  of  Insane  and  Incompetent  Persons,  their  rights 
and  liabilities,  evidently  belongs  peculiarly  to  the  Law  of 
Persons. 

vi 
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My  publishers  and  myself  have  therefore  agreed  that  it 
will  be  more  serviceable,  as  well  as  more  logical,  to  entirely 
omit  in  this  edition  the  topic  of  Master  and  Servant,  and  to 
insert  those  of  Insane  and  Incompetent  Persons,  and  of 
Aliens. 

The  traditional  title  for  this  field  of  law  was  Domestic 
Relations.  In  recent  years  it  has  been  common  to  treat  it 
under  the  title.  The  Law  of  Persons ;  and  the  two  phrases 
have  often  been  considered  as  synonymous.  But  it  seems  to 
me  that  they  are  entirely  distinct,  although  closely  related, 
and  should  be  so  treated.  The  only  point  at  which  they 
overlap  is  in  treating  the  disabilities  of  married  women, 
which  topic  is  really  a  part  of  the  law  of  persons,  but  so  con- 
nected with  the  relation  of  husband  and  wife  that  it  seems 
necessary  to  treat  it  under  that  head. 

Accoiidingly  I  am  entitling  this  book  in  its  revised  edition 
The  Law  of  Persons  arid  Domestic  Relations,  instead  of  Per- 
sons or  Domestic  Relations.  The  Law  of  Persons  includes 
those  topics  which  relate  to  persons  not  having  the  normal 
powers  of  an  adult  citizen ;  while  the  phrase  Domestic  Rela- 
tions covers  those  mutual  relationships  which  exist,  not  in 
business  nor  in  political  life,  but  in  the  home. 

The  analysis  of  the  topic  is  therefore  as  follows :  the  Law 
of  Persons  in  three  parts,  viz.,  Infants,  Insane  and  Incom- 
petent Persons,  and  Aliens ;  the  Law  of  Domestic  Relations 
in  three  parts,  viz..  Husband  and  Wife,  Parent  and  Child, 
Guardian  and  Ward.  Marriage  and  Divorce,  while  a  part 
of  the  general  topic  of  Husband  and  Wife,  is  of  sufficient 
interest  and  importance  to  be  especially  mentioned  as  a 
sub-topic. 

I  wish  to  emphasize  again  the  feature  referred  to  in  the 
former  preface,  namely,  the  cases  printed  in  black  letter 
\Y9^  in  the  notes.  I  feel  quite  sure  that  in  law  schools  not 
using  the  case  system  extensively  it  would  be  a  very  desir- 
able feature  of  the  instruction  on  this  topic  to  regularly 
refer  these  black  letter  cases  to  the  students  for  examina- 
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tion  and  discussion  in  class.  In  the  former  edition  the  em- 
phasis given  to  them  in  printing  was  so  very  slight  as  to 
rather  obscure  this  feature;  but  in  the  present  edition  I 
have  taken  pains  to  have  them  stand  out  more  clearly  in  the 
printed  text»  and  have  also  somewhat  increased  the  number 
of  such  black  letter  cases.  Most  of  those  added  in  this  edi- 
tion are  recent  cases  which  contain  full  discussions  of  the 
former  cases  and  of  the  present  state  of  the  law. 

The  principal  change  in  making  this  edition,  other  than 
the  dropping  of  one  topic  and  the  adding  of  two  new  topics 
as  stated  above,  has  been  the  insertion  of  newly  decided 
cases  of  importance  in  the  notes,  and  frequent  additions  to 
the  text  required  by  such  new  decisions.  In  some  cases,  as 
in  section  99,  the  change  of  the  law  effected  by  recent  deci- 
sions has  required  a  complete  rewriting  of  the  text.  Sec- 
tions 48  and  53  are  whoUy  new;  and  a  comparison  of  the 
present  edition  with  the  former  would  show  that  hardly  a 
single  page  remains  entirely  unaltered.  I  sincerely  hope 
that  this  restudy  of  the  subject  in  the  light  of  changed  con- 
ditions and  of  new  decisions  will  make  the  book  of  timely 
service  to  present  day  students,  and  will  justij^  a  continu- 
ance of  the  favor  which  has  been  shown  to  it  by  instructors 
and  students  since  its  first  appearance. 

Epaphroditus  Peck. 
Bristol,  Connecticut,  June,  1920. 
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and  afterward  die  from  the  injuries  received  before  birth, 
it  is  murder  or  manslaughter^  as  the  circumstances  of  the 
act  may  determine.^ 

It  is  evident  that  this  statement  of  the  criminal  law  does 

« 

not  give  full  support  to,  tijc?.  general  doctrine  that  the  child's 
life  begins  with  the  Qtiiji^'dning  in  the  womb ;  for  if  such  a 
child  were  really  re]^arded  as  a  living  person,  its  intentional 
killing  would  be  iai^Vder.  In  fact,  such  offenses  are  usually 
prosecuted,  und^V*  special  statutes  in  relation  to  producing 
miscarriages,  or  abortions,  rather  than  under  the  law  of 
homicide*/'.-*' 

An 'evident  disadvantage  in  adopting  the  time  of  quick- 
ening m  the  womb  as  that  of  the  beginning  of  life  is  that 
.  fKat*  time  must  often  be  most  uncertain,  depending  in  fact 
'\)ir  the  strength  and  activity  of  the  unborn  child,  and  de- 
pending for  the  purposes  of  proof  on  the  testimony  of  the 
mother,  which  would  often  be  that  of  an  interested  witness, 
and  almost  always  uncertain  and  unreliable. 

Nevertheless  Blackstone's  statement,  and  the  older 
authorities  on  which  he  relies,  have  been  generally  regarded 
as  setting  the  common  law  on  this  subject,  so  far  as  criminal 
jurisprudence  is  concerned.^ 


dleth  in  her  body,  and  she  is  de- 
liyered  of  a  dead  child,  this  is  a 
great  misprision  and  no  murder." 

Lord  Coke,  3  Inst  50. 

It  is  held  that  the  killing  of  a 
child  is  not  murder  unless  it  has 
been  fully  born  alive,  and  a  circu- 
lation has  been  established  inde- 
pendent of  that  of  the  mother. 
State  V.  Winthrop,  43  Iowa  519, 
22  Am.  Rep.  257. 

See  also  Harris  v.  State,  28  Tex. 
App.  308,  19  Am.  St.  Rep.  837;  and 
State  y.  Prude,  76  Miss.  543. 

2—4  Bl.  Com.  197;  Clarke  v. 
State,  117  Ala.  1,  67  Am.  St.. Rep. 
157. 

Queen  y.  West,  2  C.  ft  K.  784,  2 
Cox  C.  C.  501,  61  E.  C.  U  784,  was 


a  case  where  the  prisoner  was  in- 
dicted for  performing  an  illegal 
operation  on  the  mother,  wherehy 
the  child  was  prematurely  bom, 
and  by  reason  of  its  immaturity 
and  consequent  weakness  died  in 
a  few  hours.  The  court  charged 
that  this  constituted  murder,  but 
the  prisoner  was  acquitted  by  the 
Jury. 

3 — State  V.  Cooper,  2  Zabr.  (22 
N.  J.  L.)  52,  51  Am.  Dec.  248. 

Where  a  statute  made  it  a  crime 
to  cause  the  miscarriage  of  a 
woman,  resulting  in  the  death  of 
the  child,  it  was  held  that  the 
offense  ctould  not  bet  committed  u!a- 
less  the  child  had  "quickened"  in 
the  wontb,  although  the  language 
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But  for  all  purposes  of  descent  it  is  well  settled  that  the 
child  has  a  legal  existence  and  legal  right  of  inheritance 
from  the  moment  of  conception.^ 

Such  a  child,  a  child  **en  ventre  aa  mdre,"  as  the  law- 
French  phrase  is,  will  take  its  share  with  other  children 
of  an  intestate  estate,  or  take  the  whole  estate  if  it  is  the 
sole  heir,5  will  take  under  a  legacy  or  devise  to  "children," 
"grandchildren,"  or  "heirs,"®  and  it  has  even  been  held 
that  under  a  bequest  to  "my  grandchildren,  that  is  to  say, 
to  such  of  them  as  may  be  living  at  my  decease,"  a  child 


of  the  statute  "was  "a  woman  with 
child/'  and  that  phrase  had  heen 
substituted  for  the  words  "preg- 
nant with  a  quick  child"  in  a 
previous  statute.  The  court  said 
that  the  death  of  a  child  could  not 
be  caused  unless  it  had  become  a 
liTing  child.  "But  until  the  period 
of  quickening  there  is  no  evidence 
of  life;  and  whatever  may  be  said 
of  the  foetus,  the  law  has  fixed 
upon  this  period  of  gestation  as 
the  time  when  the  child  is  en- 
dowed with  life,  and  for  the  rea- 
son that  the  foetal  movements  are 
the  first  clearly  marked  and  well- 
defined  evidences  of  life." 

Evans  v.  People,  49  N.  Y.  86. 

4—4  Kent's  Com.  249;  HaU  v. 
Hancock,  15  Pick*  (Mass.)  255,  26 
Am.  Dee.  598;  Crisfield  v.  Storr, 
36  Md.  129,  11  Am.  Rep.  480; 
Laird's  Appeal,  86  Pa.  St.  339; 
State  V.  Soale,  36  Ind.  App.  73; 
Nelson  v.  Qalveston  R.  Co.,  78  Tex. 
625,  22  Am.  St  Rep.  81,  11  U  R. 
A.  391. 

In  the  great  case  of  Thelluson 
V.  Woodford,  4  Ves.  Jr.  227,  Mr. 
Justice  Buller  said  (p.  322): 
"Such  a  child"  (that  is,  a  child  en 
ventre  sa  mdre),  "has  been  con* 
sidered  as  a  nonentity.  Let  us  see 


what  this  nonentity  can  do.  He 
may  be  vouched  in  a  recovery,  al- 
though it  is  for  the  purpose  of 
making  him  answer  over  in  value. 
He  may  be  an  executor.  He  may 
take  under  the  statute  of  distribu- 
tions. He  may  take  by  devise.  He 
may  be  entitled  under  a  charge 
for  raising  portions.  He  may  have 
an  injunction;  and  he  may  have  a 
guardian;"  and  on  p.  323:  "Why 
should  not  children  en  ventre  sa 
mdre  be  considered  generally  as 
in  existence?  They  are  entitled  to 
all  the  privileges  of  other  per- 
sons." 

6 — Harper  v.  Archer,  4  Smed.  & 
M.  (Miss.)  99,  43  Am.  Dec.  472; 
Detrick  v.  Migatt,  19  111.  146,  68 
Am.  Dec.  584.  The  latter  case  is 
based  on  a  statute. 

6 — ^Jenkins  v.  Preyer,  4  Johns. 
Ch.  (N.  Y.)  47;  Crisfield  v.  Storr, 
36  Md.  129,  11  Am.  Rep.  480; 
Smart  v.  King,  Meigs  (Tenn.)  149, 
33  Am.  Dec.  137. 

Contra,  Annistead  v.  Danger- 
field,  3  Mumf.  (Va.)  20,  5  Am.  Dec. 
501;  Myers  v,  Myers,  2  McCord  Ch. 
(S.  C.)  214,  46  Am.  Dec.  648. 

7 — ^Hone  v.  Van  Schaick,  3  Barb. 
Ch.  (N.  Y.)  489 ;  Hall  v.  Hancock, 
15  Pick.  (Mass.)  255,  26  Am.  Dec. 
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bom  not  less  than  nine  months  after  the  testator^s  decease 
will  take  his  shared 

It  is  a  well-known  historical  fact  that  in  monarchical 
countries  the  crown  has  often  descended  to  unborn  children, 
and  has  sometimes  been  in  abeyance  until  it  was  determined 
whether  the  unborn  child  was  a  prince  or  a  princess. 

So  under  statutes  giving  a  right  to  recover  for  the 
tortious  death  of  a  person  to  the  next  of  kin  who  are  dam- 
aged by  such  death,  that  right  may  vest  in  an  unborn  child, 
who  may  sue  therefor  after  his  birth.^ 

But  these  rights  of  an  unborn  child  are  only  inchoate, 
and  conditional  on  its  subsequent  birth;  and  if  the  child 
is  never  bom  alive  it  is  as  if  it  had  never  existed ;  no  other 
person  can  take  by  inheritance  from  the  child.® 


698.  See  also  Laird's  Appeal,  86 
Pa.  St.  339. 

In  Pearce  v.  Garrington,  L.  R.  8 
Ch.  Ap.  969,  a  bequest  on  condi- 
tion that  testator's  daughter 
should  be  living  five  years  after 
the  death  of  her  mother,  and 
should  not  then  have  any  child, 
was  held  not  to  take  effect  when 
the  daughter  gave  birth  to  a  child 
six  months  after  the  five-year  pe- 
riod expired. 

8~Ifelso]i  T.  Galveston  B.  Co., 
78  Tex.  625,  22  Anu  St  Bep.  81, 
11  L.  B.  A.  891;  Quinlen  v.  Welch, 
69  Hun  (N.  Y.)  684,  affirmed  with- 
out passing  on  this  question,  141 
N.  Y.  158;  Tex,  &  Pac.  R.  Co.  t. 
Robertson,  82  Tex.  657,  27  Am.  St 
Rep.  929;  State  v.  Soale,  36  Ind. 
Ap.  73;  Chi.  &  Alt  R.  Co.  T.  Logue, 
47  111.  Ap.  292. 

But  if  the  mother  had  already 
brought  an  action  for  the  death  of 
her  husband,  and  obtained  Judg- 
ment and  satisfaction,  and  a  child 
is  thereafter  bom,  it  cannot  bring 
a  second  action.  Daubert  v.  West- 


ern Meat  Co.,  139  Cal.  480,  96  Am. 
St  Rep.  154. 

9 — Marsellis  v.  Thalhimer,  2 
Paige  Ch.  (N.  Y.)  35,  21  Am.  Dec. 
66;  Harper  v.  Archer,  4  Smed.  ft 
M.  (Miss.)  99,  43  Am.  Dec.  472. 

A  court  has  no  Jurisdiction  to 
order  partition  of  lands  between  a 
living  heir  and  an  unborn  child  of 
whom  the  mother  is  supposed  to 
be  pregnant  Gillespie  v.  Nabors, 
58  Ala.  441,  31  Am.  Rep.  20. 

'' Although  fUius  in  utero  matria 
est  pars  viscerum  matris,  yet  the 
law  in  many  cases  hath  consider- 
ation of  him  in  respect  of  the  ap- 
parent expectation  of  his  birth." 
Lord  Coke  In  Bedford's  Case^  7 
Co.  8b. 

An  unborn  child  is  in  life  "as  to 
every  purpose  where  it  is  for  the 
benefit  of  the  child."  But  as  re- 
spects the  rights  of  others  claim- 
ing through  him,  the  child,  if  it  is 
bom  dead,  or  at  such  an  early 
stage  of  pregnancy  as  to  be  in- 
capable of  living,  is  considered  as 
if  it  had  never  been  bom  or  con- 
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As  to  injuries  done  to  the  unborn  child  itself,  it  seems 
to  be  the  law  that  no  right  of  action  can  vest  in  it;  and 
that  consequently  it  cannot,  after  birth,  maintain  an  action 
therefor.  Viewed  with  regard  to  such  an  injury  the  child 
is  regarded  as  still  paa^s  viscerwm  matris,  not  within  the 
scope  of  any  contract  for  the  exercise  of  care  which  may 
have  been  made  with  the  mother,  nor  able  to  acquire  a 
right  of  action  for  any  tortious  act.^<^ 


ceired.  ChUdren  bom  'vritbln.  the 
first  six  months  of  pregnancy  are 
presumed  to  be  incapable  of  liv- 
ing, cuid  therefore  cannot  take 
and  transmit  property  by  descent 
unless  they  actually  survive  long 
enough  to  rebut  that  presumption. 
Uarsellis  y.  Thalhimer,  supra. 
This  case  was  one  of  birth  by  a 
Caesarian  operation. 

10— Allaire  t.  St  Luke's  Hos- 
pital, 181  IlL  859,  76  Am,  St  Bep. 
17«,  48  L.  B.  A.  285;  Walker  y.  R. 
Co.,  L.  R.  28  Ir.  69,  26  Am.  L.  Rev. 
60;  Dietrich  v.  Northampton,  138 
Mass.  14,  52  Am.  Rep.  422;  Buel 
V.  United  Railways  Co,  248  Mo. 
126,  Ann.  Cas.  1914  C  613  and 
note,  45  L.  R.  A.  (N.  S.)  626  and 
note;  Gorman  v.  Budlong,  23  R.  I. 
169,  91  Am.  St  Rep.  629,  55  U  R. 
A  118. 

Walker  v.  R.  Co.  was  a  case  of 
injury  in  a  railway  accident, 
where  the  liability  of  the  defend- 
ant was  based,  partly  at  least,  on 
implied  contract;  there  it  might 
well  be  said  that  the  company 
owed  no  duty  to  the  passenger  for 
whom  it  received  no  fare,  and  of 
whose  existence  it  had  no  knowl- 
edge. In  Dietrich  v.  Northamp- 
ton the  child  was  of  less  than  five 
months'  growth,  and  only  lived 
for  an  instant  after  birth  if  at  all. 


Judge  Holmes  rested  his  opinion 
largely  on  these  facts,  and  on  the 
entire  lack  of  independent  life  of 
the  child,  which  had  not  reached 
the  period  of  "quickening." 

The  Missouri  and  Rhode  Island 
cases  were  based  on  negligence, 
and  the  courts  followed  the  ear- 
lier decisions  with  little  discus- 
sion of  principle. 

But  in  Allaire  v.  St  Luke's  Hos- 
pital every  element  Was  present  to 
support  the  plaintiff's  action.  The 
defendant  was  a  maternity  hos- 
pital, to  which  the  plaintiff's 
mother  had  gone  for  her  confine- 
ment; it  knew  therefore  of  the 
plalntilTs  existence,  and  the 
proper  care  of  the  child  as  well  as 
of  the  mother  was  the  very  thing 
contracted  for.  That  injury  might 
result  to  the  child  from  any  vio- 
lence done  to  the  mother  must 
have  been  known  to  the  defend- 
ant. By  the  negligence  of  an  ele- 
vator man  the  mother  was  badly 
crushed,  and  the  plaintiff  when 
bom  Was  crippled  and  misshapen. 
To  deny  the  plaintiff  any  redress 
for  the  grievous  damage  suffered 
by  him  as  the  direct  result  of  the 
defendant's  negligence  and  breach 
of  contract  seems  to  work  a  mani- 
fest and  great  injustice.  One 
Judge  dissented. 
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Since  the  mother's  right  of  recovery  could  hardly  include 
damages  for  the  permanent  injuries  resulting  to  the  child, 
there  seems  to  be  an  injustice  in  the  law  as  above  stated ; 
but  it  is  at  present  unquestionably  the  law  of  the  cases. 

The  law  on  this  point  may  be  briefly  summarized,  there- 
fore, by  saying  that  in  the  law  of  inheritance  life  begins 
at  the  moment  of  conception;  in  the  criminal  law  at  the 
time  of  "quickening ;"  and  as  to  his  right  to  acquire  a  right 
of  action  for  a  personal  injury,  only  at  birth. 

The  termination  of  infancy  is  by  the  common  law  at 
the  age  of  twenty-one ;  and  this  is  tiie  universal  American 
rule,  except  that  in  seventeen  American  states,  including 
only  Vermont  of  the  Eastern  states,  a  girl  is  of  age  at  the 
age  of  eighteen." 

The  infant  attains  his  full  legal  age  at  the  first  moment 

of  the  day  before  the  twenty-first  anniversary  of  his  birth. 

This  results  from  the  fact  that  the  law  does  not  try  to 

estimate  parts  of  days ;  but  includes  as  a  day  any  day  of 

which  a  part  has  elapsed.    Consequently,  when  a  child  born 

upon  the  first  day  of  January  has  lived  to  and  for  a  part 

of  the  thirty-first  day  of  the  next  December,  he  has,  in  legal 

theory,  lived  three  hundred  and  sixty-five  days,  or  a  full 
year.^2 

§  2.  Tlie  capacity  of  an  infant  as  to  mattera  other  than 
contract.  While  a  person  is  in  legal  terminology  an  infant 
to  the  full  age  of  twenty-one,  it  is  manifest  that  his  actual 
powers  and  capacities  are  constantly  increasing  with  his 
increasing  age.  An  infant  of  a  few  months  old  is  by  nature 
incapable  of  any  act  of  which  the  law  can  take  cognizance ; 
on  the  other  hand,  an  intelligent  young  man  or  woman  of 
nineteen  or  twenty  may  be  more  competent  to  make  con- 
tracts or  to  do  any  act  calling  for  sound  judgment  than 


11 — ^The  Am.  &  Eng.  Encyc.  of 
Law  (2nd  ed.)  XVI,  262,  note  4» 
gives  the  foUowing  states  as  those 
in  which  a  girl  is  of  age  at  18: 
Arkansas,  California,  Colorado, 
Dakota,  Idaho,  Illinois,  Iowa, 
Kansas,      Maryland,      Minnesota,  I 


Missouri,  Nebraska,  Nevada,  Ohio, 
Oregon,  Vermont  and  Washington. 
12— State  T.  Clark,  S  Harr. 
(BeL)  557;  Bardwell  v.  Purring- 
ton,  107  Mass.  419;  Ross  t.  Mor- 
row, 85  Tex.  172,  16  L.  R.  A.  542. 
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many  older  men.    From  one  stage  to  the  other  natural 
capacity  increases. 

And  the  law  recognizes  this  fact  by  giving  to  the  youth, 
while  still  in  his  minority,  many  legal  powers;  and  by 
making  even  his  contracts  sometimes  binding,  and  some- 
times voidable  only,  instead  of  void. 

Thus  an  infant  under  seven  is  conclusively  held  incapable 
of  committing  a  crime.  A  youth  under  fourteen  is  pre- 
sumed incapable  of  crime,  but  may  be  shown  by  evidence 
to  have  been  in  fact  capable  mentally  and  physically ;  above 
fourteen  he  is  presumed  capable.^^ 


13 — 4  Bl.  Com.  23,  whlcli  gives 
an  Interesting  statement  of  the 
ancient  Saxon  law,  as  weU  as  of 
the  common  law  of  England;  Al- 
len y.  United  States,  150  U.  S.  551; 
Com.  T.  Mead,  10  Allen  (Mass.) 
398;  Godfrey  v.  State,  31  Ala.  323, 
70  Am.  Dec.  494  and  note;  Angelo 
T.  People,  96  111.  209,  36  Am.  Rep. 
132;  People  v.  Domenico,  45  Misc. 
(N.  y.)  309;  Law  v.  Common- 
wealth, 75  Va.  885,  40  Am.  Rep. 
750. 

"Proof  that  he  knew  the  differ- 
ence between  good  and  evil,  or 
that  he  was  possessed  of  the  in- 
telligence of  ordinary  boys  of  his 
age,  does  not  fill  the  requirements 
of  the  law.  It  must  be  shown  that 
he  had  sufficient  discretion  to  un- 
derstand the  nature  and  illegality 
of  the  particular  act  constituting 
the  crime.  It  is  not  required  that 
>roof  of  discretion  should  be 
made  by  direct  and  positive  testi- 
mony. In  most  instances  circum- 
stances of  education,  habits  of 
life,  general  character,  moral  and 
religious  instruction,  and  often- 
times the  circumstances  connected 
with  the  offense  charged,  will  be 


sufficient  to  satisfy  the  Jury  that 
the  defendant  had  the  discretion 
required  to  render  him  responsi- 
ble for  the  crime."  Carr  v.  State, 
24  Te^  Ap.  562,  5  Am.  St  Rep. 
905. 

It  is  said  in  State  v.  Yeargan, 
117  N.  C.  706,  that  an  infant  un- 
der fourteen  is  not  liable  to  pros- 
ecution unless  the  facts  exhibit 
brutal  passion,  the  use  of  a  deadly 
weapon,  an  aggravated  battery  or 
mayhem,  where  malice  and  wick- 
edness supply  the  want  of  age. 
A  child  of  thirteen  was  according- 
ly held  not  punishable  for  "shoot- 
ing craps.'' 

As  to  the  criminal  liability  of 
a  school  boy  (age  not  stated) 
for  throwing  a  stone  at  another 
boy  in  sport,  see  Hill  v.  State,  63 
Ga.  578,  36  Am.  Rep.  120. 

As  to  the  special  considerations 
applying  to  the  physical  ability 
of  a  boy  under  fourteen  to  com- 
mit rape,  see  Heilman  v.  Com.,  84 
Ky.  457,  4  Am.  St.  Rep.  207;  Wil- 
liams V.  State,  14  Ohio  222,  45 
Am.  Dec.  536;  Hiltabiddle  v.  State, 
35  Ohio  St.  52,  35  Am.  Rep.  592; 
State  V.  Fisk,  15  N.  D.  589. 
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By  the  common  law  infants  mis^t  marry  at  the  supposed 
age  of  puberty:  fourteen  years  for  ooys  and  twelve  for 
girls;  and  while  the  age  of  legal  marriage  is  by  statute 
commonly  made  later  than  by  the  common  law,  it  is  still 
everjrwhere  earlier  than  the  age  of  legal  majority.^^ 

Children  of  fourteen  or  over  have  the  right  to  choose 
their  own  guardians,  subject  to  the  approval  of  the  court.^^ 

At  conmion  law  boys  of  fourteen  and  girls  of  twelve  could 
make  a  will  of  personal  property,  but  of  real  estate  only  at 
full  age.^^  But  by  the  statutes  now  in  force  in  England 
and  in  many  of  the  states  no  one  under  twenty-one  can  make 
a  will,  while  in  other  states  the  age  limit  is  lower. 

As  a  general  rule,  no  civil  office  can  be  conferred  upon 
an  infant.  That  disability  certainly  applies  to  all  judicial 
and  legislative  offices,  and  to  executive  offices  of  the  higher 
grade,  such  as  require  the  exercise  of  judgment  and  discre- 
tion. But  it  has  been  held  that  an  infant  may  hold  some 
minor  offices,  in  which  the  duties  are  purely  clerical  or 
ministerial.^'' 

It  is  said  that  at  common  law  a  testator  could  appoint 
an  infant  to  be  executor,  and  that  he  could  act  as  such 
when  he  was  seventeen  years  of  age;  but  it  is  probably 
everjrwhere  the  law  in  the  United  States  that  an  executor, 
as  well  as  an  administrator  or  trustee  by  appointment  of 
court,  must  be  of  full  age.  The  requirement  which  every- 


14— Po«e,  §  38. 

15— Po«e,  §  151. 

16—2  Bl.  Com.  497;  4  Kent's 
Com.  406;  Davis  v.  Baugh,  1  Sneed 
(Tenn.)  477;  Major  v.  Hunt,  64  S. 
C.  97. 

17 — ^The  distinction  between  the 
two  classes  of  offices  is  well  shown 
hy  a  comparison  of  Moore  t* 
Giayes,  8  IT.  H.  408,  with  Geld- 
ing's Petition,  57  N.  H.  146,  24 
Am.  Rep.  66. 

Offices  where  Judgment,  discre- 
tion and  experience  are  essentially 
necessary  to  the  proper  discharge 


of  the  duties  they  impose  are  not 
to  be  intrusted  to  the  hands  of  In- 
fants. But  they  may  hold  offices 
which  are  merely  ministerial  and 
which  require  nothing  more  than 
skill  and  diligence."  Moore  iv. 
Graves,  3  N.  H.  408. 

See  also  Re  Dewey,  11  Pick. 
(Mass.)  265,  where  a  minor  was 
held  capable  of  being  clerk  of  a 
militia  company;  Jainesvllle  R. 
Co.  T.  PIsher,  109  N.  C.  1,  13  L. 
R.  A.  721  (deputy  sheriff);  and 
United  SUtes  v.  Bizby,  9  Fed.  78 
(notary  public). 
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where  exists  that  such  trustees  should  give  bond  for  the 
proper  performance  of  their  trust  would  of  itself  render 
infants  incapable  of  holding  such  trusts,^^ 

An  infant  may  be  authorized  by  an  adult  to  act  as  his 
agent;  and  as  such  agent  may  make  contracts  or  do  other 
acts  which  will  bind  his  principal.^^ 

An  infant  cannot  change  his  own  legal  domicil.^^ 

S3.  The  ocmtmcts  of  infants.  The  older  common  law 
attemped  to  discriminate  between  different  classes  of 
contracts,  holding  that  such  contracts  as  were  clearly  dis- 
advantageous to  an  infant,  such  as  penal  bonds  or  contracts 
of  suretyship  for  another,  were  void;  such  as  were  clearly 
beneficial  to  the  infant  were  valid  and  binding,  such  as  the 
receipt  of  a  gift,  or  the  purchase  of  necessaries ;  and  such 


18 — ^"AU  persons  are  capable  of 
being  executors  that  are  capable 
of  wiAiring  wiUs,  and  many  others 
besides,  as  femes-covert  and  in- 
fants; nay,  even  infants  unborn 
or  en  ventre  ea  nUre,  may  be 
made  executors.  But  no  infant 
can  act  as  such  till  the  age  of 
seventeen  years;  till  which  time 
administration  must  be  granted 
to  some  other  durante  minore 
aeiate"  2  Bl.  Com.  503.  See  also 
2  Kent's  Com.  242. 

The  above  statement  that  an  in- 
fant en  ventre  »a  nUre  may  be 
made  an  executor  is  repeated  in 
an  exaggerated  and  evidently  ab- 
surd form,  vis.,  that  he  may  be 
an  executor,  in  Thelluson  v.  Wood- 
ford, 4  Yes.  Jr.  227,  quoted  ante, 
note  4,  and  in  Swift  v.  Duffleld, 
5  Berg,  and  R.  (Pa.)  38.  It  evi- 
dently means  nothing  more  than 
that  a  testator  when  drafting  his 
wUl  might  designate  as  his  exe- 
cutor a  child  still  unborn;  his 
ability  to  act  as  such  would  de- 
pend upon  his  capacity  when  the 


will  came  to  be  executed,  which 
might  be  years  later. 

As  to  the  modem  law,  see  2 
Kent's  Com.  242,  note  f ;  Clark  v. 
Patterson,  214  111.  533,  105  Am  St 
Rep.  127;  Kidd  v.  Bates,  120  Ala. 
79,  74  Am.  St.  Rep  17,  41  L.  R.  A. 
154 ;  Bailey  v.  Miller,  5  Ired.  L.  (N. 
C.)  444,  44  Am.  Dec.  47. 

As  to  the  inability  of  infants  to 
be  appointed  administrators,  see 
Davis  V.  Miller,  106  Ala.  154; 
Carow  V.  Mowatt,  2  Edw.  Ch.  (N. 
Y.)  57;  Wallis  v.  Wallis,  69  N.  C. 
78. 

19— Lyon  v.  Kent,  45  Ala.  656; 
Des  Moines  Ins.  Co.  v.  Mclntire, 
99  Iowa  50;  Talbot  v.  Bowen,  1 
A.  K.  Marsh.  (Ky.)  436,  10  Am. 
Dec.  747;  Kanevsky  v.  N.  Y.  O. 
&  W.  R.  Co.,  53  Misc.  (N.  Y.)  564. 

But  he  cannot  execute  a  power 
coupled  with  the  beneficial  inter- 
est Thompson  v.  Lyon,  20  Mo. 
155. 

20— Sudler  t.  Sudler,  121  Md. 
46,  49  L.  R.  A.  (N.  S.)  860  and 
note. 
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as  could  not  be  clearly  classified  as  either  harmful  or  bene- 
ficial were  voidable  at  the  option  of  the  infant.^^ 

But  these  rules  have  ceased  to  be  applied.  It  is  recog- 
nized that  the  court  cannot  say  that  any  contract  is  neces- 
sarily harmful,  or  necessarily  beneficial;  and  it  is  left  for 
the  infant  himself  to  determine  the  question  and  to  avoid 
his  contract  if  it  is  injurious  to  him ;  the  general  rule  there- 
fore applies  to  all  contracts  (except  those  which  are  legally 
binding  upon  him)  that  they  are  voidable  and  not  void.^^ 

§  4.    What  contracts  are  binding  upon  the  infant.    Let  us 

first  then  consider  what  contracts  constitute  an  exception  to 
the  general  law,  and  are  binding  upon  the  infant  although 
he  may  desire  to  avoid  them. 

First,  such  contracts  as  he  could  be  compelled  by  law  to 
make  are  binding  upon  him  if  he  voluntarily  makes  them. 
If,  for  instance,  he  has  received  pajonent  of  a  mortgage,  his 
release  of  the  mortgage  title,  which  he  might  be  compelled 
by  law  to  give,  is  valid  when  made  voluntarily ;  so  also,  if 


21—2  Kent  Com.  234-6;  Keane 
V.  Boycott,  2  H.  P.  Bl.  511  (1795) ; 
Tucker  v.  Moreland,  10  Pet.  (U. 
S.)  58;  U.  S.  y.  Brainbridge,  1. 
Mason  (U.  S.)  71,  82;  Green  v. 
Wilding,  59  Iowa  679,  44  Am.  Rep. 
696;  Vent  ▼  Osgood,  19  Pick. 
(Mass.)  572;  Wlieaton  y.  East,  5 
Yerg.  (Tenn.)  41,  26  Am.  Dec. 
251;  Fonda  y.  Van  Horen,  15 
Wend.  (N.  Y.)  631,  30  Am.  Dec. 
77;  Nashville  R.  Co.  y.  Mliott,  1 
Coldw.  (Tenn.)  611,  78  Am.  Dec. 
606. 

22— Han  Y.  Bntterfleld,  58  N.  H. 
S54,  47  Am,  Sep.  209;  Zouch  y. 
Parsons,  3  Burr.  1794;  Weaver  v. 
Jones,  24  Ala.  420;  Oliver  y. 
Houdlet,  13  Mass.  237,  7  Am.  Dec. 
134;  Whitney  v.  Dutch,  14  Mass. 
457,  7  Am.  Dec.  229:  Reed  v. 
Batchelder,  1  Mete.   (Mass.)   559; 


Coursalle  v.  Weyerhauser,  69 
Minn.  328;  Englebert  v.  Troxell, 
40  Nebr.  195,  42  Am.  St.  665,  26 
L.  R.  A.  177;  Bool  v.  Mix,  17  Wend 
(N.  Y.)  119,  31  Am.  Dec.  286; 
Union  Central  Life  Ins.  Co.  v.  Hil- 
liard,  63  Ohio  St  478,  81  Am.  St 
Rep.  644,  53  L.  R.  A.  462;  Jones 
y.  Valentine,  122  Wise.  318;  Mill- 
saps  v.  Estes,  137  N.  C.  535,  107 
Am.  St  Rep.  496.  70  L.  R.  A.  170. 

See  the  statement  of  the  confu- 
sion in  the  use  of  the  terms  'void' 
and  'voidable'  in  State  v.  Rich- 
mond, 26  N.  H.  237,  and  in  Person 
y.  Chase,  37  Vt  647,  88  Am.  Dec. 
630. 

The  entire  subject  of  the  "Con- 
tracts of  Infants"  is  discussed  in 
a  150-page  note,  with  copious  ci- 
tations of  authorities,  in  18  Anu 
St  Rep.  573-724. 
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he  has  received  property  in  trust,  his  acts  in  the  due  per- 
formance of  the  trust  will  be  binding  upon  him ;  and  his  pur- 
chases made  for  the  necessary  support  of  his  wife  or  chil- 
dren»  or  other  persons  whom  he  may  have  been  legally  or- 
dered to  supi>ort,  are  valid.^^ 

Secondly :  since  the  law  expressly  permits  infants  to  enter 
into  certain  relations,  the  contracts  by  which  such  status  is 
formed  are  legaL  The  most  frequent  case  of  this  kind  is  the 
contract  of  marriage,  which  by  the  statutes  may  be  formed 
at  an  age  below  that  of  majority.  But  this  does  not  include 
a  contract  for  a  future  marriage,  the  contract  of  engage- 
ment or  betrothal  as  it  is  called.^^  Military  service  is  also 
permitted  to  infants,  and  by  the  early  laws  of  our  old  states 
apprenticeship  was  a  status  defined  by  law  for  the  training 
of  infants ;  it  follows  that  the  contracts  of  enlistment,  and  of 
apprenticeship,  made  in  accordance  with  the  special  require- 
ments of  the  statutes,  are  valid  and  enf  orceable.^^ 


23 — 2  Kent's  Com.  242;  Zouch 
T.  Parsons,  3  Burr.  1794;  Tucker 
r,  Moreland,  10  Pet  (U.  S.)  68, 
$7;  ElUott  Y.  Horn,  10  Ala.  348, 
44  Am.  Dec.  488 ;  Nordholt  y.  Nord- 
holt,  87  CaL  552,  22  A.  S.  R. 
268;  Garvin  ▼.  Burton,  8  Ind.  69; 
HcCaU  y.  Parker,  13  Mete.  (Mass.) 
872»  46  Am.  Dec.  735;  People  y. 
Moores.  4  Denlo  (N.  T.)  618,  47 
Am.  Dec  272. 

In  Barton  y.  Anthony,  46  Greg. 
47,  114  Am.  St  Rep.  847,  it  was 
held  that  one  who  had  loaned 
money  to  an  infant  to  redeem  his 
real  estate  from  foreclosure  sale, 
on  his  promise  that  the  borrower 
should  haTe  all  the  rights  of  the 
foreclosing  mortgagee,  could  not 
enforce  the  promise  or  claim  a 
lien  against  the  property.  The 
soundness  of  this  may  well  be 
doubted. 


24—2  Kent's  Com.  243.  See 
post,  i  38. 

As  to  contracts  for  future  mar- 
riage, see  Gannon  y.  Alsbury,  1 
A.  K.  Marsh  (Ky.)  76, 10  Am.  Dec. 
709;  Hunt  Y.  Peake,  5  Cowen  (N. 
T.)  475,  15  Am.  Dec.  475;  Hamil- 
ton Y.  Lomax,  26  Barb.  (N.  Y.) 
615;  Rush  y.  Wick,  31  Ghio  St. 
521,  27  Am.  Rep.  623;  Wells  y. 
Hardy,  21  Tex.  CIy.  Ap.  454. 

25 — As  to  enlistment,  see  Re 
Morrissey,  137  U.  S.  157;  Hosklns 
Y.  Dickerson,  239  Fed.  275,  Ann. 
Cas.  1917  C  776  and  note,  L.  R.  A. 
(N.  S.)  1917  D  1056  and  note; 
Acker  y.  Bell,  62  Fla.  108,  Am. 
Cas.  1913  C  1269  and  note,  39  L. 
R.  A.  (N.  S.)  454  and  note;  Re 
Dewey,  11  Pick.  (Mass.)  265. 

As  to  apprenticeship,  Pardey  y. 
Am.  Ship  Windlass  Co.  20  R.  I. 
147,  78  Am.  St  Kep.  844;  eontra^ 
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Thirdly :  the  most  frequent  class  of  contracts  enforceable 
against  an  infant  are  those  for  necessaries,  but  this  topic 
requires  more  extended  consideration. 

§  5.  Oantracts  of  the  infant  for  necessaries.  In  order  to 
make  the  contract  of  an  infant  enforceable  under  this  head, 
the  contract  must  be  for  the  direct  procurement  of  necessa- 
ries. In  applying  this  test  the  wealth  or  poverty  of  the 
infant,  and  the  usual  standard  of  life  of  the  social  circle  in 
which  he  moves,  are  of  some  weight ;  that  is  to  say,  a  youth 
of  large  means  and  high  social  position  might  be  held  cap- 
able of  purchasing  articles  which  are  in  their  nature  neces- 
saries, although  the  particular  articles  were  of  an  expensive 
or  luxurious  character.  But  articles  of  mere  ornament, 
fashion  or  luxury  are  never  admissible.^^ 

Of  course  necessaries  include  food  and  clothing,  medical 
and  dental  care,  and  proper  education  in  view  of  the  infant's 
means  and  prospects.^'' 


Clark  V.  Goddard,  89  Ala.  164,  84 
Am.  Dec.  777. 

26 — "From  the  earliest  time 
down  to  the  present,  the  word 
'necessaries'  is  not  confined  in  its 
strict  sense  to  such  articles  as 
are  necessary  to  support  life,  but 
extended  to  articles  fit  to  main- 
tain the  particular  person  in  the 
state,  situation  and  degree  in 
which  he  is;  and  therefore  we 
must  not  take  the  word  'neces- 
saries' in  its  unqualified  sense. 
*  *  *  All  such  article  as  are  . 
purely  ornamental  are  to  be  re- 
jected as  they  cannot  be  requisite 
for  any  one."  Baron  Parke  in 
Peters  ▼•  Fleming,  6  Meea.  ft  W. 
46. 

"The  practical  meaning  of  the 
term  has  always  been  in  some 
measure  relative,  having  reference 
as  well  to  what  may  be  called  the 
conventional  necessities  of  others 


in  the  same  "walk  of  life  with  the 
infant  as  to  his  own  pecuniary 
conditions  and  circumstances." 
Middlebury  CoUege  v.  Chandler, 
16  Vt  683,  42  Am.  Dec.  537. 

It  was  held  in  the  leading  case 
of  Ryder  v.  Wombwell,  U  R.  4 
Exch.  32,  Thayer's  Cases  on  Evi- 
dence, 2nd  ed.,  151,  that  a  pair 
of  sleeve  buttons  made  of  crys* 
tals  set  in  gold  and  ornamented 
with  rubies  and  diamonds,  and  a 
silver  goblet  intended  as  a  pre- 
sent for  a  sporting  patron,  where 
"no  evidence  was  given  of  any- 
thing peculiar  in  the  defendant's 
statement  rendering  it  exception- 
ally necessary  for  him  to  have 
such  articles,"  were  so  clearly  not 
necessaries  that  the  Judge  should 
have  taken  the  question  from  the 
Jury  by  ordering  a  nonsuit 

27 — ^"An  infant  may  bind  himself 
to  pay  for  his  necessary  meat. 


LEGAL  SERVICES  AS  A  NECESSITY 
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Legal  services  may  sometimes  be  a  necessity  when  they 
are  required  for  his  reasonable  defense,  or  even  in  the  nec- 
essary assertion  of  his  personal  rights.^^ 


drink,  apparel,  necessary  physic, 
and  snch  other  necessaries,  and 
likewise  for  his  good  teaching  or 
instruction  whereby  he  may  profit 
himself  afterwards."  Co.  Utt. 
172a. 

"Those  things,  and  those  only, 
are  properly  to  be  deemed  neces- 
saries which  pertain  to  the  becom- 
ing and  suitable  maintenance,  sup- 
port, clothing,  health,  education 
and  appearance  of  the  infant  ac- 
cording to  his  condition  and  rank 
in  life,  the  employment  or  pursuit 
in  which  he  is  engaged,  and  the 
circumstances  in  which  he  may  be 
placed  as  to  profession  or  posi- 
tion." N.  H.  Mut  Fire  Ins.  Ca 
▼.  Noyes,  32  N.  H.  345. 

Middlebury  College  y.  Chandler, 
16  Vt.  683,  42  Am.  Dec.  637,  holds 
that  a  common  school  education 
is  a  necessary,  but  not  a  collegiate 
education.  In  1844  a  college  edu- 
cation was  more  exceptional  than 
now,  and  this  distinction  would 
probably  not  be  strictly  adhered 
to  at  the  present  time.  It  would 
be  rather  a  question  of  the  actual 
suitability  of  a  collegiate  educa- 
tion for  the  infant  in  question  in 
Tlew  of  both  his  means  and  his 
Intellectual  capacity. 

It  has  been  held  in  England  that 
where  the  infant  was  a  profes- 
sional billiard  player  instruction 
in  the  game  from  a  distinguished 
expert  might  be  a  "necessary." 
Roberts  v.  Gray,  U  R.  (1913)  1 
K.  B.  620. 

As  to  education  as  a  necessary 


see  also  Cory  y.  Cook,  24  R.  I. 
421;  Turner  y.  Gaither,  83  N.  C. 
637,  35  Am.  Rep.  674  (medical 
education);  Mauldln  t.  Southern 
University,  126  Ga.  681,  8  Ann. 
Cas.  130  (a  course  in  stenogra- 
phy) ;  International  Text  Book  Co. 
y.  Doran,  80  Conn.  307;  Interna- 
tional Text  Book  Co.  y.  Connelly, 
206  N.  Y.  188,  42  L.  R.  A.  (N.  S.) 
1115  and  note;  and  Nlelson  y. 
International  Text  Book  Co.,  106 
Me.  174,  20  Ann.  Cas.  591  (corres- 
pondence school  instruction). 

See  also  Strong  y.  Foote,  42 
Conn.  203  (dental  work) ;  Pyne  y. 
Wood,  145  Mass.  558   (a  bicycle). 

28— Crafts  y.  Carr,  24  B.  L  S97, 
96  Am.  St  Bep,  721,  60  L.  B.  A. 
128^  an  action  for  legal  serylces 
in  a  successful  suit  to  recover 
damages  for  an  indecent  assault 
on  a  girl;  Munson  y  Washband, 
31  Conn.  303,  83  Am.  Dec.  151, 
a  similar  case.  Barker  y.  Hibbard, 
54  N.  H.  539.  20  Am.  Rep.  160,  and 
Askey  y.  Williams,  74  Tex.  294, 
5  L.  R.  A.  176»  were  for  legal 
services  in  defense  of  the  defen- 
dant, one  against  a  bastardy  pros- 
ecution, the  other  against  a  prose- 
cution for  larceny. 

Legal  services  for  the  protec- 
tion of  an  infant's  property  in- 
terests do  not  fall  within  the 
class  of  necessaries.  Grissom  y* 
Beftiemaiiy  S5  Okla.  848,  Ann*  Cas. 
1914  D  599  and  note,  44  L.  B.  A. 
(N.  S.)  411  and  note;  Mclsaac  y. 
Adams,  190  Mass.  117,  112  Am.  St. 
Rep.  321,  5  Ann.  Cas.  729;  Engle- 
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Money  is  not  in  itself  a  "necessary" ;  and  the  borrowing 
of  money  is  never  a  valid  contract  binding  on  an  infant  at 
law.  But  if  the  money  borrowed  was  actually  expended  for 
necessaries,  the  lender  may,  by  a  court  acting  upon  equitable 
principles,  be  subrogated  to  the  rights  of  the  merchant  who 
supplied  the  necessary  articles,  and  be  permitted  to  recover 
the  amount  of  his  loan.^® 

Undoubtedly,  with  the  increase  of  the  general  standard  of 
living  and  expenditure,  the  rule  as  to  what  would  be  neces- 
saries for  an  infant  tends  to  grow  more  liberal,  and  the  older 
cases  to  lose  their  value  as  precedents. 

Nbt  only  must  the  articles  be  of  such  a  kind  as  to  be  neces- 
saries, but  the  infant  must  in  fact  be  in  need  of  them.  If 
he  is  already  supplied,  or  if  he  is  living  with  his  parents  who 
are  willing  to  supply  his  requirements,  his  contracts  for  such 
articles  will  not  be  binding.^^ 


bert  V.  TKaell,  40  Nebr.  195,  42 
Am.  St  Rep.  665,  26  L.  R.  A.  177. 

And  see,  post,  §  6. 

But  in  Owens  v.  Guntber,  75 
Ark.  37,  5  Ann.  Cas.  130,  and  in 
Searcy  V.  Hunter,  81  Tex.  644,  26 
Am.  St  Rep.  837,  this  distinction 
is  denied,  and  a  minor  held  liable 
for  legal  services  which  were  nec- 
essary for  the  protection  of  his 
property  Interests. 

In  Epperson  t,  Nugent,  57  Miss. 
45,  34  Am.  Rep.  434,  it  was  held, 
where  an  infant  who  had  no  guar- 
dian employed  counsel  by  whose 
services  an  estate  was  secured* 
"that  the  reasonable  fees  of  such 
counsel  should  be  paid  out  of  the 
estate  thus  obtained." 

The  fees  to  be  paid  to  counsel 
in  such  case  are  not  to  be  fixed  by 
contract  with  the  infant,  but  by 
Uie  court  in  which  the  litigation 
vas  held.  Connor  v.  Ashley,  57 
8.  G.  305. 


29— Kllgore  V.  Bfch,  8S  Me. 
S05,  28  Am.  St  Bep.  780,  12  L.  B. 

A.  859;  Swift  v.  Bennett,  10  Cush. 
(Mass.)  436;  Bradley  v.  Pratt,  23 
Vt  378;  Leslie  v.  Sheill,  (1914)  3 
K.  B.  607,  Ann.  Cas.  1916  C  99& 
and  note,  6  Brit  Rul.  Cas.  738. 

But  this  does  not  apply  where 
the  money  was  used  for  the  pro* 
tection  of  property  Interests  and 
not  of  personal  rights.  Burton  v. 
Anthony,  46  Ore.  47,  114  Am.  St 
Rep.  847,  stated,  ante,  note  23. 

See  the  similar  rule  as  to  mar- 
ried women,  post,  §  79. 

30— Nash  V.  Inman  (1908)  2  K. 

B.  1,  14  Ann.  Cas.  682;  John- 
stone V.  Marks,  L.  R.  19  Q.  B.  Div. 
509;  Mauldin  v.  Southern  Univer- 
sity, 126  Gkt.  681,  8  Ann.  Cas. 
130;  Decell  v.  Lewenthall,  57  Miss. 
331,  34  Am.  Rep.  449;  Kline  v. 
L'Amoreux,  2  Paige  Ch.  (N.  Y.) 
419,  22  Am.  Dec.  652;  Gk)odwln 
V.  Alexander,  165  N.  T.  289,  55 


BUSINESS  CONTRACTS  NOT  VALID 
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§  &  Hie  contract  must  be  for  articles  of  personal  neces* 
sity.  The  class  of  necessaries  is  confined  to  those  required 
for  the  personal  benefit  of  the  infant.  The  law  does  not 
favor  or  sanction  an  infant  going  into  business,  and  there- 
fore any  business  contracts  are  disapproved ;  and  if  he  owns 
any  property  which  requires  expenditures  for  its  proper 
management  or  care,  the  policy  of  the  law  is  that  such  prop, 
erty  should  be  cared  for  and  administered  by  a  guardian. 
Contracts  of  the  infant,  therefore,  for  the  rent  of  a  store, 
for  legal  services  required  for  the  carrying  on  of  business 
or  protection  of  property  interests,  for  the  making  of  re- 
pairs or  improvements,  or  for  the  procurement  of  insur- 
ance, are  not  valid  if  made  by  the  infant  himself  without  the 
intervention  of  a  guardian.^^ 


L.  R.  A.  781;  Gutlirie  ▼.  Murphy, 
4  Watts  (Pa.)  80»  28  Am.  Dec. 
681;  Johnson  ▼.  Lines,  6  Watts  ft 

5.  (Pa.)  80,  40  Am.  Dec.  542; 
Hall  y.  Ck>nnoIl7,  3  McC.  L.  (S.  C.) 

6,  15  Am.  Dec.  612. 

The  quantity  furnished  by  the 
defendant,  as  weU  as  the  kind  of 
goods,  may  he  considered  in  de- 
termining where  the  goods  were 
necessaries;  as  in  Johnson  t. 
Ldnes,  6  Watts  ft  S.  (Pa.)  80,  40 
Am.  Dec.  542,  where  the  plaintiff 
sold  a  minor  twelve  coats,  seven- 
teen vests,  twenty-three  panta- 
loons, three  bowie  knives,  sixteen 
pen-knives,  eight  whips,  thirty- 
nine  hankerchiefs  and  five  canes, 
besides  other  funishings,  in  six- 
teen months. 

Where  a  minor  was  living  with 
his  father,  who  supported  him  to 
the  extent  of  his  ability  a  phy- 
sician, who  attended  him  without 
notifying  either  him  or  the  father 
that  he  intended  to  look  to  the  boy 
for  his  pay,  cannot  sue  the  minor 


because  the  father  proved  unable 
to  pay  him.  Hoyt  v.  Casey,  114 
Mass.  397,  19  Am.  Rep.  371. 

31— Tupper  V  Caldwell,  12  Mete. 
(Mass.)    550,  46  Am.   Dec   704; 

Ryan  v.  Smith,  165  Mass.  303; 
McCarthy  v.  Carter,  49  111.  58,  95 
Am.  Dec.  572 ;  House  v.  Alexander, 
105  Ind.  109,  55  Am.  Rep.  189; 
Decell  V.  Lewenthall,  57  Miss.  331, 
34  Am.  Rep.  449;  N.  H.  Mut.  Fire 
Ins.  Co.  V.  Noyes,  32  N.  H.  345; 
Freeman  v.  Bridges,  4  Jones  Lk 
(49  N.  C.)  1,  67  Am.  Dec.  258; 
Burton  v.  Anthony,  46  Ore.  47,  114 
Am.  St.  Rep.  847;  Phillips  v. 
Lloyd,  18  R.  I.  99;  Rainwater  v. 
Dunham,  2  Nott  ft  McC.  (S.  C.) 
524,  19  Am.  Dec.  637;  Grace  v. 
Hall,  2  Humph.  (Tenn.)  27,  36 
Am.  Dec.  296;  Wallace  v.  Leroy, 
57  W.  Va.  263,  110  Am.  St.  Rep. 
777;  Covault  v.  Nevltt.  157  Wis. 
113,  Ann.  Cas.  1916  A  959,  51  L. 
R.  A.  (N.  S.)  1092. 

As  to  legal  services  for  the  pro- 
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But  the  personal  benefit  of  the  infant  includes  that  of  his 
wife  and  children. 

§  7.  The  contract  itself  is  not  enforceable.  The  impor- 
tant qualification  exists  to  the  liability  of  the  infant  upon  a 
contract  for  necessaries  that  the  contract  itself  is  not  en- 
forceable. The  infant  is  merely  compellable  to  pay  a  rea- 
sonable price  for  the  necessaries  that  have  been  furnished. 

He  is  liable  for  a  qtuintum  mervit  on  the  implied  contract 
resulting  from  his  receipt  and  use  of  the  necessary  articles, 
but  not  on  his  express  contracts^ 

He  is  not  bound  therefore  by  an  account  stated,  nor  by  his 
note  or  bill  of  exchange  for  the  agreed  price.^^ 

And  he  is  not  bound  by  a  contract  for  future  necessaries 
which  he  rescinds  before  they  are  furnished ;  or  when  only 
a  part  have  been  furnished  for  which  he  has  paid.^^ 

§  8.  Other  cmitracts  are  voidable.  Contracts  not  within 
the  exceptions  above  stated  are  voidable.^'^ 


tectioii  of  property  rights,  see 
ante,  note  28. 

32— Gregory  t*  Lee,  M  Conn. 
407,  2o  L.  B.  A.  16;  Wallln  ▼. 
Highland  Park,  127  Iowa  131,  4 
Ann.  Oas.  421;  Trainer  v.  Trum- 
bull. 141  Mass.  527.  See  also  the 
opinion  of  Moulton,  J.,  in  Nash  y. 
Inman  (1908)  2  K.  B  1»  14  Ann. 
Cas.  682. 

It  Is  held  In  Stone  r.  Dennlson, 
13  Pick.  (Mass.)  1,  23  Am.  Dec. 
664,  that  an  infant  who  has  con- 
tracted for  necessaries  Is  liable 
on  "such  a  species  of  express  con- 
tract, and  in  such  a  form  of  ac- 
tion, as  leaves  the  nature,  terms 
and  consideration  of  the  contract 
open  to  inquiry,  and  then  only  by 
such  contract  as  shall  appear  at 
the  time  to  have  been  fair,  reason- 
able and  beneficial  to  the  minor." 
With  this  agrees  Bradley  v.  Pratt, 


23  Vt.  387. 

In  Ayres  v.  Burns,  87  Ind.  245 
44  Am.  Rep.  759,  an  Infant  was 
held  not  liable  to  reimburse  one 
who  had  become  surety  on  the  in- 
fant's note  given  for  necessarieSt 
and  had  been  compelled  to  pay  the 
note.  Conn  v.  Coburn,  7  N.  H. 
368,  26  Am.  Dec.  746,  decides  the 
opposite  way  on  exactly  the  same 
facts. 

33— Earle  y.  Reed,  10  Mete 
(Mass.)  387;  Swasey  vi  Vander- 
heyden,  10  Johns.  (N.  Y.)  33.  See 
also  the  preceding  note. 

34 — Gregory  v.  Lee,  64  Conn. 
407.  25  L.  R.  A.  16;  Wallln  v. 
Highland  Park,  127  Iowa  131,  4 
Ann.  Cas.  421;  Jones  v.  Valen- 
tine, 122  Wise.  318. 

35— Mason  v.  Wright,  13  Mete. 
(Mass.)  306;  Person  v.  Chase,  37 
Vt.  647,  88  Am.  Dec.  630;  Tetrofw 
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It  makes  no  difference  that  the  infant  has  been  emanci- 
pated by  his  father,  or  is  married,^^  or  is  engaged  in  busl- 
ness,^^  or  is  nearly  twenty-one  years  of  age  and  of  actual 
business  capacity .^^ 

Nor  does  it  make  the  contract  enforceable  against  the 
infant  that  his  father  united  with  him  in  making  it»^^  or 
that  his  guardian  assented  to  it  and  made  payments  on  it 
during  the  infant's  minority .^^ 

Nor  does  it  make  any  difference  that  the  other  party 
supposed  the  infant  to  be  of  full  age,^^  nor  even  that  the 
infant  when  he  made  the  contract  declared  that  he  was  of 
full  age.** 


▼.  WisemaD,  40  tod.  148.  See  also 
ante,  note  22. 

36 — TeTin.  Mfg.  Ca.  y.  James,  91 
Tenn.  158,  30  Am.  St  Rep.  865, 
15  Lt.  R.  A.  211;  Harrod  v.  Meyers, 
21  Ark.  592,  76  Am.  Dec.  409; 
Youse  T.  Norcross,  12  Mo.  549,  51 
Am.  Dec.  175. 

37 — ^Tupper  v  CaldweU,  12  Mete. 
(Mass.)  559,  46  Am.  Dec.  704; 
Ryan  t.  Smith,  162  Mass.  303; 
Folds  y.  Allardt,  35  Minn.  488; 
Studwell  y.  Shatter,  54  N.  Y.  249. 

Contray  in  Georg^ia,  Iowa  and 
Kansas,  by  statute.  Code  of 
Georgia,  S  3650;  UUmer  y.  Fitz- 
gerald, 106  Ga.  815,  32  S.  E.  869; 
Code  of  Iowa,  §  3190;  Beickler  y. 
Guenther,  121  Iowa  519;  G.  S. 
Kans.,  1905,  S  4376. 

38 — "A  minor  who  has  nearly 
attained  his  majority  may  be  as 
able,  in  fact,  to  protect  his  inter- 
ests in  a  contract  as  a  person  who 
has  passed  that  period.  But  the 
law  mnst  necessarily  fix  some  pre- 
cise age  at  which  persons  shall 
be  held  sui  juris.  It  cannot  meas- 
ure the  indiy4dual  capacity  in 
each  case  as  it  arises.    It  must  I 


hold  the  yonth  who  has  nearly 
reached  his  majority  to  be  no 
more  bound  by  his  contract  than 
a  child  of  tender  years."  McCar- 
thy y.  Carter,  49  111.  53,  95  Am. 
Dec.  572.  This  principle  is  also 
illustrated  by  most  or  all  of  the 
cases  in  the  following  notes. 

39— Cain  y.  Garner,  169  Ky.  638, 
Ann.  Cas.  1918  B  824  and  note. 

40— Reynolds  yv.  Garber-Buick 
Co.,  183  Mich.  157,  L.  R.  A.  1015  C 
362   and  note. 

41 — Baker  y.  Stone,  136  Mass. 
405;  Alyey  y.  Reed,  115  Ind.  148, 
7  Am.  St.  Rep.  148. 

This  rule  has  been  changed  by 
statute  in  Iowa  and  Kansas.  Code 
of  Iowa,  §  3190;  G.  S.  Kans.  1905, 
§  4376. 

42— Sims  y.  Eyerhardt,  102  U. 
S.  300;  Wieland  y.  Kobick,  100  111. 
16,  51  Am.  Rep.  676;  Merriam  y. 
Cunningham,  11  Cush.  (Mass.)  40; 
Conrad  y.  Lane,  26  Minn.  289,  37 
Am.  Rep.  412;  Ridgeway  y.  Her- 
bert, 150  Mo.  506,  73  Am.  St.  Rep. 
464;  Bur  ley  y.  Russel,  10  N.  H. 
184,  34  Am.  Dec.  146;  Conroe  y. 
Blrdsall,   1   Johns.   Cas.    (N.   Y.) 
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But  the  contracts  are  voidable  only  and  not  void ;  that  is, 
neither  the  adult  contracting  party  nor  any  third  person 
can  attack  their  validity,  and  the  law  will  enforce  them  un- 
less the  infant  by  some  act  of  avoidance  asserts  his  privilege. 

Even  such  business  contracts  as  deeds,  leases,  notes,  en- 
dorsements, are  not  absolutely  void ;  and  if  an  adult  and  an 
infant  form  a  partnership,  the  partnership  will  be  a  fact, 
the  other  partners  will  be  bound  by  the  partnership  liabili- 


127.  1  Am.  Dec.  105;  N.  Y.  Bldg. 
&  Loan  Co.  v.  Fisher,  23  App.  Dly. 
(N.  Y.)  363.  48  N.  Y.  Supp.  152; 
Loan  Abso.  t.  Black.  119  N.  C. 
823;  Keen  y.  Coleman.  39  Pa.  St. 
297.  80  Am.  Dec.  524;  Whitcomb 
T.  JoBlyn.  51  Vt  79.  81  Am.  Rep. 
678;  Kirkham  y.  Wheeler-Osgood 
Co..  39  WaslL  416»  4  Ann.  Cas. 
682  and  note. 

Contra,  Commander  y.  Brazile, 
88  Miss.  668.  9  L.  R.  A.  (N.  B.) 
1117;  Damron  y.  Com..  110  Ky. 
268.  96  Am.  St.  Rep.  453;  Kemp 
ty.  Cook,  18  Md.  130,  79  Am.  Dec. 
081. 

But  in  equity  an  Infant  or  for- 
mer Infant  has  been  held  to  be 
estopped  by  false  representations 
that  he  was  of  age,  made  when  the 
contract  "was  entered  into,  if  to 
permit  the  defense  of  infancy  to 
ayail  would  operate  a  fraud. 
Hayes  y.  Parker,  41  N.  J.  Eq.  631; 
Ferguson  y.  Bobo,  64  Miss.  121; 
International  Land  Co.  y.  Mar- 
shall. 22  Okla.  698,  19  L.  R.  A. 
(N.  S.)   1066. 

'•At  law  it  is  condusiyely  pre- 
sumed that  a  person  within  the 
age  of  twenty-one  is  unfit  for 
business,  and  that  every  contract 
into  which  he  enters  is  to  his  dis- 
adyantage,  and  that  he  is  incap- 


able of  fraudulent  acts  which  will 
estop  him  from  interposing  the 
shield  of  Infancy  against  Its  en- 
forcement. In  equity,  howeyer. 
this  rigid  rule  has  its  exceptions. 
Equity  "wiU  regard  the  circum- 
stances surrounding  the  transac- 
tion, the  appearance  of  the  minor, 
his  intelligence,  the  character  of 
his  representation,  the  adyantage 
he  has  gained  by  the  fradulent 
representations,  and  the  disadyan- 
tage  to  which  the  person  deceiyed 
has  been  put  by  them,  in  deter- 
mining whether  he  should  be  per- 
mitted to  inyoke  successfully  the 
plea  of  infancy."  Hayes  ▼.  Par- 
ker, supra. 

But  this  distinction  between 
law  and  equity  Is  denied,  and  the 
infant  held  not  liable  in  such  a 
case  in  Leslie  y.  SheiU.  (1914)  8 
K.  B.  607,  Ann.  Cas.  1916  C  992.  6 
Brit  Rul.  Cas.  738. 

"The  incapacity  of  infants  to 
enter  into  binding  contracts  is  the 
same  in  equity  as  at  law.  and  the 
same  rules  of  public  policy  goyern 
and  the  same  consequences  at- 
tach." Watson  V.  Ruderman,  79 
Conn.  687. 

As  to  the  infant's  liability  in  an 
action  of  tort  for  fraud  in  mis- 
representing  his   age,   see   post, 

i  18. 
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persons  contracting  with  the  firm  will  be  liable  to  it, 
and  the  only  defect  attaching  to  the  partnership  is  that  the 
infant  himself  can  avoid  liability  by  his  plea  of  infancy .^^ 

§  9.  The  avoidance  of  the  contFact.  1.  Who  cam,  Avoid. 
It  follows  from  what  was  said  above  that  the  privilege  of 
avoidance  is  personal  to  the  infant ;  if  the  infant  is  still  liv- 
ing no  one  but  himself  or  his  guardian^^  can  avoid  the  con- 
tract, but  if  he  is  dead  his  heirs  or  personal  representatives 
may  do  so/'   The  other  party  to  the  contract  is  bound  there- 


43— ^Wldtney  t.  Bntcli  14  Masi. 
467,  7  Am.  Dec  829;  PelleUer  y. 
Contore,  148  Mass.  269,  1  L.  R.  A. 
863;  Shirk  r.  Schultz,  113  Ind. 
678;  Folds  ▼.  AUardt,  35  Minn. 
488;  Gordon  y.  Miller,  111  Mo.  Ap, 
342;  BUUer  y.  Sims,  2  Hill  (S.  C.) 
479;  Tatee  y.  Lyon,  61  N.  Y.  344; 
Continental  Nat  Bk.  y.  Strauss, 
137  N.  Y.  148. 

"There  can  be  no  question  but 
that  an  Infant  may  become  inter- 
ested in  business  as  a  general 
partner.  *  *  *  If  the  general 
partner,  or  one  of  the  general 
partners,  is  a  minor,  he  is  neyer- 
theless  responsible  for  all  part- 
nership engagements,  and  will  be 
unless  and  until  he  elects  to  set 
up  the  personal  plea  of  infancy. 
But  that  he  wiU  do  so  is  not  to 
be  presumed.  To  the  contrary  is 
the  presumption.  It  would  be  an 
humoral  presumption  to  entertain 
that  a  person  Who  enters  into 
engagements  with  others  will  re- 
sort to  the  plea  of  infancy  to 
ayoid  them  thereafter.  The  law 
has,  with  a  great  solicitude  for 
the  interests  of  infants,  thrown 
about  them  a  protecting  arm,  and 
accords  to  them  the  priyilege  to 
plead  their  incapacity,  if  they  de- 


sire to  escape  from  the  compliance 
with  or  the  result  of  some  con- 
tract It  does  not  and  cannot  per- 
haps, unfortunately,  make  a  dis- 
tinction in  fayor  of  those  who 
honestly  seek  to  be  relieyed  of 
some  adyantages  taken  of  them 
in  their  minority  as  against  those 
who  used  the  plea  of  infancy  to 
take  an  advantage  of  others.  The 
law  does  not  compel  them  to  set 
up  the  plea,  any  more  than  it 
stamps  their  engagements  as 
yoid."  Continental  Nat  Bk.  y. 
Strauss,  supra, 

44— Chandler  y.  Simmons,  97 
Mass.  608,  93  Am.  Dec.  117;  Ben- 
son T.  Tucker,  212  Mass.  60,  41 
L.  R.  A.  (N.  S.)  1219;  Stafford  y. 
Roof.  9  Cow  (N.  Y.)  626. 

Contray  Dunton  y.  Brown,  31 
Mich.  182. 

45 — ^Keane  y.  Boycott,  2  H.  Bl. 
611;  Union  Cent  Life  Ins.  Co.  y. 
HlUiard,  63  Ohio  St  478,  81  Am. 
St  Rep.  644,  63  L.  R.  A.  462. 

The  infant's  administrator.  Per- 
son y.  Chase,  37  Vt  647,  86  Am. 
Dec.  630;  Smith  y.  Mayo,  9  Mass. 
62  6  Am.  Dec.  28;  Hanrey  ly. 
Brlggs,  68  Miss.  60;  or  his  heirs, 
Sayles  y.  Christie,  187  111.  420; 
Harris  y.  Ross.  86  Mo.  89,  66  Am. 
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by,  until  the  infant  has  exercised  his  right  to  avoid.*^ 

For  instance  in  a  contract  of  service,  while  the  infant 
employee  may  quit  the  service  at  any  time  without  liabil- 
ity for  damages  therefor,  the  adult  employer  is  bound  as 
if  both  parties  were  of  age.**^    So  also  in  a  contract  between 


Rep.  411;  may  disaffirm  his  con- 
tract after  his  death,  if  there  has 
been  no  sufficient  ratification. 
His  privies  In  estate  by  deed  or 
will  cannot  disaffirm.  Harris  v. 
Ross,  112  Ind.  314;  Riley  v.  Dil- 
lon, 148  Ala.  283;  Bozeman  v. 
Browning,  31  Ark.  364.  But  the 
phrase  ''privies  in  estate"  in  this 
connection  does  not  include  one 
to  whom  the  infant,  after  coming 
of  age,  had  made  a  deed  in  dero- 
gation of  his  deed  made  in  in- 
fancy; and  such  grantee  may 
avoid  the  infant's  deed.  Brecken- 
bridge  v.  Ormsby,  1  J.  J.  Marsh. 
(Ky.)  236,  19  Am.  Dec.  71.  His 
creditors  cannot  avoid  his  con- 
tract; Kendall  v.  Laurence,  22 
Pick.  (Mass.)  540;  nor  can  a  sub- 
sequent lienor;  Baldwin  v.  Ro- 
sier, 1  McCrary  (U.  S.)  384. 

In  Watson  v.  Ruderman,  79 
Conn.  687,  it  was  held  that  'where 
an  infant  had  bought  land  and 
given  back  a  mortgage  for  the 
purchase  price,  a  demand  by  the 
mortgagee  for  a  judgment  which 
should  either  foreclose  the  mort- 
gage or  rescind  the  entire  trans- 
action could  not  be  granted,  since 
the  infant  is  entitled  to  exercise 
his  option  at  majority,  and  the 
court  cannot  exercise  it  in  his 
place. 

But  it  is  said  in  Hobbs  v.  Nash- 
ville R.  Co.,  122  Ala.  602,  82  Am. 
St.  Rep.  103,  that  when  the  rights 
of  the  parties  came  before  a  court 


of  equity,  "the  court  may  elect  for 
the  Infant  with  a  view  to  his  in- 
terest but  it  will  so  decree  as  not 
to  allow  him  the  unfair  advantage 
of  avoiding  the  transaction  while 
retaining  its  fruits." 

It  was  held  in  O'Rourke  v.  Han- 
cock Mut  Life  Ins.  Co.,  23  R.  I. 
457,  91  Am.  St.  Rep.  643,  57  U 
R.  A.  496,  that  the  beneficiary  of 
a  life  Insurance  policy  might  set 
up  the  Infancy  of  the  assured  in 
reply  to  a  defense  based  upon  a 
statement  of  the  assured  in  the 
application,  'which  by  the  terms  of 
the  policy  was  a  warranty.  This 
decision  seems  very  questionable; 
the  warranties  of  the  assured  are 
one  side  of  the  contract,  and  the 
agreement  by  the  company  to  pay 
the  loss  Is  the  other;  it  is  not  in 
accordance  with  principle  to  hold 
that  the  plaintifP  can  repudiate  one 
side  of  a  bilaterial  contract  and 
enforce  the  other.  Would  it  not 
be  as  defensible  to  say  that  the 
infant  might  refuse  to  pay  his  pre- 
miums, and  still  hold  the  company 
liable  in  case  of  a  loss? 

46— Patterson  t.  Llppincott,  47 
N.  J.  L.  467,  54  Am.  Rep.  178; 
Nashville  R.  Co.  v.  Elliott,  1 
Coldw.  (Tenn.)  611,  78  Am.  Dec. 
306. 

47 — GafPney  v.  Hayden,  110 
Mass.  137,  14  Am.  Rep.  580;  Wl- 
drlg  V.  Taggart,  51  Mich.  103; 
Dearden  v.  Adams,  19  R.  L  217. 
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an  adult  and  an  infant  for  future  marriage,  the  contract  is 
binding  upon  the  adult  unless  it  is  repudiated  by  the 
infant^* 

In  one  respect  the  adult  party  to  such  a  contract  has  been 
relieved  from  possible  injustice ;  it  has  been  held  that  a  court 
of  equity  will  not  decree  specific  performance  of  a  contract 
against  an  adult,  when  the  agreement  of  the  other  party, 
who  is  an  infant,  is  still  unperformed  and  may  be  repudi- 
ated by  him.*® 

§  10.  2.  When  the  infant  may  (woid  his  contract.  A 
deed  of  land  executed  by  an  infant  cannot  be  finally  and 
effectively  avoided  until  he  is  of  age;  but  he  may  during 
minority  re-enter  and  take  the  rents  and  profits,  leaving  the 
final  determination  of  the  title  to  the  land  to  be  settled  when 
he  arrives  at  full  age.*^<> 


48 — ^Hunt  V.  Peake,  5  Cow.  (N. 
Y.)  476,  16  Am.  Dec.  475;  WlUard 
V.  Stone,  7  Cow.  (N.  Y.)  22,  17 
Am.  Dec.  496;  Gannon  v.  Alsbury, 
1  A.  K.  Marsh.  (Ky.)  76,  10  Am. 
Dec.  709;  Warwick  v.  Cooper,  5 
Sneed  (Tenn.)  659;  Rush  y.  Wick, 
31  Ohio  St.  521,  27  Am.  Rep.  523. 

49 — ^Flight  ▼.  BoUand,  4  Russ. 
Ch.  298;  Pomeroy  on  Spec.  Perf., 
2nd  ed.,  §  172,  note  1. 

But  if  the  infant  has  already 
performed  his  part  of  the  con- 
tract, he  can  enforce  specific  per- 
formance by  the  adult  party.  As- 
berry  v.  Mitchell,  121  Va.  276,  L. 
R.  A.  1918  A  785  and  note. 

50 — ^Sims  V.  Everhardt,  102  U. 
S.  300;  Singer  Mfg.  Co.  y.  Lamb, 
81  Mo.  221;  McCarthy  v.  Nicrosi, 
72  Ala.  332,  47  Am.  Rep.  418. 

"There  is  some  dlyersity  In  the 
books  as  to  the  proper  tUne  of 
avoiding  the  deed  of  an  infant, 
some  cases  Intimating  that  it  can- 
not be  done  till  the  infant  arrives 


of  age,  some  that  the  disaffirmance 
should  be  before  that  time,  and 
others  holding  the  time  to  be  im- 
material, so  that  disavowing  the 
deed  shall  not  be  so  long  delay- 
ed as  to  work  its  ratification.  Of 
course  when  a  former  deed  is  to 
be  invalidated  by  a  subsequent 
deed  to  another  person,  it  must 
be  done  after  full  age,  for  the 
same  want  of  capacity  that  makes 
the  first  revocable  would  annul 
the  second  deed;  but  the  act  of 
infancy  can  be  revoked  by  enter- 
ing upon  the  land  and  taking  the 
profits  while  an  infant."  Harrod 
Y.  Myers,  21  Ark.,  592,  76  Am.  Dec. 
409. 

Kent  says  (11:237):  *'The  in- 
fant's privilege  of  avoiding  acts 
Which  are  matters  of  record,  as 
fines,  recoveries  and  recogniz- 
ances, is  much  more  limited  in 
point  of  time  than  his  privilege  of 
avoiding  matters  en  pais.  The 
former  must  be  avoided  by  him 
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As  to  contracts  in  pais,  any  definite  act  of  the  infant,  or  of 
the  former  infant  after  he  has  come  of  age,  which  declares 
his  intention  to  repudiate  the  contract  and  assert  his  privi- 
lege of  infancy,  is  sufficient ;  as,  if  the  contract  were  a  pur- 
chase of  property,  a  return  of  the  property  and  a  demand 
for  the  consideration  ;^^  if  it  were  a  sale  or  gift  of  property, 
the  retaking  or  demanding  the  property  ;^«  if  it  were  a  con- 
tract to  do  certain  things  in  the  future,  notice  that  the 
infant  claims  his  privilege  of  infancy,  and  will  no  longer 
adhere  to  the  contract.*^® 

It  is  not  necessary  that  there  should  have  been  any  ex- 
press repudiation  of  the  contract  before  suit ;  the  assertion 
of  privilege  made  by  the  pleadings  in  a  suit  is  itself  a  suffi- 
cient avoidance.*® 

§  12.    The  reBtoration  of  the  consideratioiL     In  cases 

where  the  infant  seeks  to  avoid  a  contract,  and  is  not  able 
to  restore  the  consideration  which  he  received,  a  situation 
of  difficulty  occurs  which  has  led  to  some  uncertainty  and 
conflict  in  the  decisions.  But  it  is  now  well  settled  that  it 
is  not  an  essential  condition  to  an  infant's  right  to  rescind 
that  the  other  party  should  be  placed  in  statu  quo.    To  make 


set  up  under  the  deed,  and  hold 
the  title  adversely  to  all  the 
•world.  ♦  •  •  Any  act,  under 
such  clrcum£rtances,  on  the  part 
of  the  grantor,  by  which  he  shows 
to  the  world  after  he  comes  of 
age  that  he  does  not  intend  to  be 
bound  by  his  deed,  is  all  that  the 
law  requires  to  effect  the  revoca- 
tion." Slaughter  v.  Cunningham, 
24  Ala.  260,  60  Am.  Dec.  463. 

57 — Riley  v.  Mallory,  33  Conn. 
201;  House  v.  Alexander,  105  Ind. 
109,  55  Am.  Rep.  189;  Willis  v. 
Twambly,  13  Mass.  204;  McCarthy 
V.  Henderson,  38  Mass.  310. 

But  where  both  parties  to 
a  sale  were  Infants,  and  the  buyer 


rescinded  the  contract  and  de- 
manded back  the  price,  it  "was 
held  that  the  seller,  having  al- 
ready spent  the  money,  oould 
plead  Infancy  and  avoid  the  Im- 
plied contract  for  the  return  of 
the  money.  Drude  v.  Curtis,  183 
Mass.  317,  62  L.  R.  A.  765. 

58 — ^Murray  v.  McKenzie,  23 
Ont  L.  Rep.  287,  21  Ann.  Cas.  968. 

59 — Gregory  v.  Lee,  64  Conn. 
407,  25  L.  R.  A.  16;  Shroyer  v. 
PIttenger,  31  Ind.  App.  158. 

60 — ^Indiana  Union  Traction  Co. 
V.  Maher,  176  Ind.  289,  Ann.  Cas. 
1914  A  994;  Wallace  v.  Leroy,  67 
W.  Va.  263,  110  Am,  St  Rep.  777. 
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that  a  condition  to  the  infant's  right  to  avoid  would  substan- 
tially overthrow  the  protection  given  to  the  infant.  If, 
theref ore»  the  infant  has  expended  or  wasted  the  considera- 
tion received  by  him,  so  that  he  cannot  restore  it,  or  if  it 
were  a  mere  temporary  benefit  which  has  ceased  to  exist, 
this  does  not  prevent  his  right  to  avoid  the  contract  and 
recover  his  property  which  the  other  party  holds.  But  if 
the  infant  still  has  in  his  possession  the  precise  property 
acquired  by  the  contract,  or  any  part  of  it,  he  must  restore 
so  much  to  the  other  party.®^ 

The  latter  part  of  this  rule  necessarily  results  from  the 
doctrine  hereafter  stated  that  the  rescission  is  an  entirety 
and  avoids  both  sides  of  the  contract.  r 


§  13.  As  to  beneficial  executed  contracts.  It  is  evident 
that  the  rule  that  one  may  rescind  a  contract  which  he  made 
in  infancy,  and  demand  back  the  consideration  which  passed 
from  him  to  the  other  party,  while  he  has  received  an  equiv- 
alent benefit  from  the  consideration  which  the  other  party 
rendered  to  him,  which  he  cannot  restore  because  it  no 


61— Snglebert  t.  Troxell,  40 
Hebr.  195,  42  Am.  St.  Bep.  665,  M 
Lb  B.  A.  177  and  note;  MacGreal 
T.  T&ylor,  167  U.  S.  688;  Manning 
T.  Johnson,  26  Ala.  446,  62  Am. 
Dec.  732;  Eureka  Co.  y.  Edwards, 
71  Ala.  248,  46  Am.  Rep.  414;  Put- 
nal  v.  Walker,  61  Fla.  720,  36 
U  R.  A.  (N.  S.)  33;  WHiUer  v. 
Chuse  Grocery  Co.,  241  Ul.  398, 
132  Am.  St  Rep.  216,  28  L.  R. 
A.  (N.  S.)  128;  Clark  v.  Van 
Court,  100  Ind.  113,  50  Am.  Rep. 
774;  Shipley  t.  Smith,  162  Ind. 
526;  Ison  v.  Comett,  116  Ky.  92; 
Chandler  y.  Simmons,  97  Mass. 
508,  93  Am.  Dec.  117;  Craig  y. 
Van  Behber,  100  Mo.  584,  18  Am. 
St  Rep.  669  and  note;  Ridgeway 
Y.  Heii>ert,  150  Mo.  606,  73  Am. 


St  Rep.  464;  Green  v.  Green,  69 
N.  T.  553,  25  Am.  Rep.  233;  Lem-* 
mon  Y.  Beamon,  45  Ohio  St  505; 
Worthy  y.  JonesYllle  Oil  Mill,  77 
S.  C.  69,  11  L.  R.  A.  (N.  S.)  690; 
Mustard  y.  Wohlford,  15  Gratt 
(Va.)  329,  76  Am.  Dec.  209;  Price 
Y.  Furman,  27  Vt  268,  65  Am.  Dec. 
194;  Wallace  y.  Leroy,  67  W.  Va. 
263,  110  Am.  St.  Rep.  777. 

"If  an  infant  has  lost,  expended 
or  squandered  the  consideration 
during  his  minority,  this  is  noth- 
ing more  than  what  the  law  anti- 
cipates of  him;  and  he  cannot  be 
required  to  purchase  the  right  of 
reclaiming  his  own  by  still  fur- 
ther abstractions  from  his  estate." 
So.  Cotton  Oil  Co.  y.  Dukes,  121 
Ga.  787. 
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longer  exists  in  specie,  may  sometimes  work  hardship  and 
injustice  to  the  adverse  party. 

Several  different  exceptions  to  the  rule  have  been  sug- 
gested, each  of  which  had  for  its  object  to  prevent  the  infant 
from  using  his  special  privilege  as  a  means  of  defrauding 
others. 

The  first  exception  proposed  was  to  the  effect  that,  if  an 
infant  had  voluntarily  paid  out  money  upon  the  contract,  he 
could  not  rescind  the  contract  and  recover  it  back.  This  dis- 
tinction between  the  effect  of  paying  money,  and  giving  any 

other  consideration,  is  clearly  illogical  and  is  no  longer 
recognized.«2 

A  more  plausible  distinction  is  that  sometimes  made  be- 
tween a  fully  executed  contract,  which  it  is  said  cannot  be 
rescinded  without  restoring  the  adverse  party  to  the  status 


62 — The  leading  case  supporting 
this  exception  is  Holmes  ▼.  Blogg, 
8  Taunt.  508,  4  E.  C.  L.  189.  This 
rests  in  part  upon  a  dictum  at- 
tributed to  Lord  Mansfield  that 
"if  an  infant  pays  money  with  his 
own  hands,  'without  a  yaluable 
consideration  for  it,  he  can  not 
get  it  back  again."  The  same 
doctrine  is  stated  in  Parsons  on 
Contracts,  I,  322. 

Holmes  ti  Blogg  was,  however, 
overruled  on  this  point  in  Corpe  v. 
Overton,  10  Blng.  252,  25  B.  C.  L. 
121;  and  the  American  cases 
have  denied  this  distinction  be- 
tween the  effect  of  paying  money 
and  of  delivering  any  other  prop- 
erty. Ex  p.  McFerren,  184  Ala, 
223,  Ann.  Cas.  1915  6  672  and 
note,  47  L.  R.  A.  (N.  S.)  843; 
Riley  v.  Mallory,  33  Conn.  201; 
Wuller  V.  Chuse  Grocery  Co.,  241 
111.  398,  132  Am.  St.  Rep.  216,  28 
L.  R.  A.  (N.  S.)  128;  House  v. 
Alexander,  105  Ind.  109,  55  Am. 


Rep.  189;  Derocher  v.  Continen- 
tal Mills,  58  Me.  217,  4  Am.  Rep. 
286;  Vent  v.  Osgood,  19  Pick. 
(Mass.)  572;  Medbury  v.  Watrous, 
7  Hill  (N.  Y.)  110  (overruling 
McCoy  V.  Hoffman,  7  Cow.  (N.  Y.) 
84) ;  Shurtlefr  v.  Millard.  12  R.  I. 
272,  84  Am.  Rep.  640;  Price  v. 
Furman,  27  Vt.  268,  65  Am.  Dec. 
194. 

"No  court  in  England  or  this 
country,  it  is  believed,  would  now 
follow  Holmes  v.  Blogg,  or  pay  any 
attention  to  the  senseless  dictum 
attributed  to  Lord  Mansfield." 
Riley  v.  Mallory,  33  Conn.  208. 

But  the  doctrine  of  Holmes  v. 
Blogg  is  adhered  to  in  Adams  v. 
Beall,  67  Md.  53,  1  Am.  St  Rep. 
379. 

The  doctrine  of  Holmes  v. 
Blogg,  as  it  has  been  limited  and 
refined  in  Hamilton  v.  Vaughan- 
Sherrin  Eng.  Co.  (1894)  3  C!h.  589, 
is  about  equivalent  to  that  of 
Breed  v.  Judd,  post,  note  64. 
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quo,  and  one  which  is  partly  or  wholly  unexecuted.®^ 


63 — In  Connecticut  this  distinc- 
tion was  early  made,  and  it  was 
held  that  an  infant  cannot  rescind 
an  executed  contract  and  recover 
hack  the  property  which  he  parted 
with  unless  he  can  restore  the 
other  party  to  his  original  posi- 
tion. Riley  v.  Mallory,  33  Conn. 
201,  affirmed  in  Cohum  y.  Ray- 
mond, 76  Conn.  484,  492,  100  Am. 
Bt.  Rep.  1000. 

With  these  cases  agree  Carr  v. 
Clongh,  26  N.  H.  280,  59  Am.  Dec. 
345;  Taft  v.  Pike,  14  Vt  306,  39 
Am.  Dec.  228;  Bailey  v.  Bamber- 
ger, 11  B.  Mon.  (Ky.)  113. 

"A  distinction  is  taken  in  the 
books  between  executory  and  exe- 
cuted contracts  made  by  infants. 
In  the  former  class  of  cases,  if  the 
Infant  on  becoming  of  age  dis- 
affirms the  contract,  then  the 
adult  purchaser  or  contractor  will 
be  forced  to  become  the  actor,  to 
have  the  contract  performed.  In 
such  case  the  infant,  or  quondam 
infant,  is  under  no  conditions  or 
limitations  in  asserting  the  inval- 
idity of  the  contract.  Being 
voidable,  and  he  making  timely 
election  to  avoid  by  pleading  his 
minority,  his  defense,  if  sustain- 
ed by  proof,  will  prevail.  He  need 
not  tender  back  anything  he  may 
have  acquired  or  received  under 
the  contract  The  most  that  can 
he  required  of  him  is  that  if  he 
retained  and  held  all  or  any  part 
of  what  he  had  received  under  the 
contract  until  he  reached  the  age 
of  twenty-one,  then,  on  demand  or 
suit,  he  can  be  held  to  account  for 
It 

"The  rule  is  different  when  the 


contract  has  been  executed.  Then 
the  quondam  Infant,  or  any  one 
asserting  claim  in  his  right,  must 
become  the  actor;  and  coming  into 
court  in  quest  of  equity,  h-e  must 
do,  or  offer  to  do  equity,  as  a 
condition  on  which  relief  will  be 
decreed  to  him.  This  is  the  dlfter- 
ence  between  asking  and  resisting 
relief.  But  it  is  only  in  equity 
this  principle  obtains.  If  the 
suit  be  at  law,  the  tender  need 
not  ordinarily  be  made  as  a  con- 
dition of  recovering  the  property. 
But  if  the  suit  be  in  equity,  and 
if  the  money  or  other  valuable 
thing  be  still  in  ease,  and  in  pos- 
session of  the  party  seeking  the 
relief,  or  in  him  from  whom  the 
right  to  sue  is  derived,  the  bill, 
to  be  sufficient,  must  tender,  or 
offer  to  produce  or  pay,  as  the 
case  may  be.  Not  so  if  the  infant 
lias  used  or  consumed  it  during 
his  minority."  Eureka  v.  Ed- 
wards, 71  Ala.  248,  46  Am.  Rep. 
314. 

But  in  most  of  the  cases  this 
distinction  also  is  denied,  except 
under  the  limitations  stated  in 
the  following  paragraph,  with 
the  result  of  serious  loss  some- 
times befalling  the  adult  who  has 
rentured  to  deal  with  an  infant 
In  Dube  v.  Beaudry,  150  Mass. 
448,  15  Am.  St  Rep.  228,  6  U 
R.  A.  146,  an  Infant  who  had 
worked  for  the  defendant  under 
an  agreement  that  part  of  his 
wages  should  be  applied  to  pay 
the  debt  of  a  deceased  father  was 
allowed,  after  the  employment 
ended,  to  recover  the  full  value 
of  his  labor  and  repudiate  the  ap* 
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This  exception,  however,  requires  further  qualification  to 
avoid  the  doing  of  injustice  to  the  infant  in  the  effort  to 
prevent  injustice  by  him.  If  the  contract  when  made  was  a 
fair  and  reasonable  one,  if  it  has  been  completely  performed 
on  both  sides,  and  if  by  this  actual  performance  the  infant 
has  been  enriched  or  otherwise  benefited,  though  he  may  not 
now  retain  in  specie  the  precise  consideration  which  moved 
to  him,  it  is  unjust  for  him  to  demand  restoration  of  what 
the  other  party  received,  unless  he  can  so  restore  what  he 
himself  received  as  to  put  the  adverse  party  in  statu  quo. 

This  modification  of  the  general  rule,  first  defined  by  the 
Supreme  Court  of  Massachusetts  in  1854,<'^  has  been  widely 
accepted  as  giving  the  infant  full  protection  from  injustice, 
while  preventing  him  from  defrauding  his  adversary  ;«*5  al- 


plication  made  to  the  debt  In 
Reynolds  v.  Qemer-Buick  Co.,  183 
Mich.  157,  L.  R.  A.  1915  C  362,  af- 
ter baying,  paying  for  and  using 
two  automobiles,  he  was  allowed 
to  return  them  and  recover  the 
full  purchase  price. 

In  Whltcomb  v.  Joslyn  51  Vt 
79,  31  Am.  Rep.  778,  an  Infant 
bought  a  wagon  for  $50,  the  yen- 
dor  retaining  a  lien  for  the  price. 
After  $19  had  been  paid,  the  Ten- 
dor  retook  It  under  his  Hen.  It 
was  then  worth  only  $20.  Al- 
though the  court  found  that  the 
use  of  the  wagon  was  worth  to 
the  Infant  all  that  he  had  paid, 
he  'was  held  entitled  to  recover 
back  the  eum. 

See  also  the  cases  cited  In  notes 
65  and  66. 

64 — ^Breed  v.  Judd,  1  Gray 
(Mass.)  455. 

65 — Substantially  the  same  doc- 
trine as  that  of  Breed  v.  Judd  is 
held  In  Harney  v.  Owen,  4  Blackf. 
(Ind.)     337,    30    Am.    Dec.    662; 


Splcer  y.  Earl,  41  Mich.  191,  32 
Am.  Rep.  152;  and  Taft  v.  Pike, 
14  Vt  405,  39  Am.  Dec.  228.  In 
accordance  with  this  doctrine,  the 
Minnesota  court  has  held  that, 
where  a  boy  of  seventeen  took  out 
a  policy  of  endowment  life  insur- 
ance and  kept  it  up  by  paying  the 
premiuma  until  he  became  of  age, 
he  cannot  then  repudiate  the 
transaction  and  demand  a  return 
of  his  premium.  Johnson  v.  K.  W. 
Mutual  Life  Ins.  COf  56  Minn.  865, 
45  Am.  St  Sep.  478,  26  L.  B.  A. 
187*  The  Massachusetts  court  has 
held  In  a  precisely  similar  case 
that  cm  Infant  can  recover,  and 
that  the  insurance  company  can- 
not retain  the  cost  of  carrying  the 
Insurance  for  the  period  that  It 
has  been  in  force.  Simpson  y« 
Pmdentlal  Life  Ins.  Co^  184  Mass. 
848,  100  Am.  St  560,  56  L.  B.  A. 
741. 

Again,  the  New  York  court  has 
held  that  a  minor,  who  has  bought 
a  bicycle  on  Installments  and  used 
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ifaougfa  the  Massachusetts  court  itself  seems  to  have  wholly 
repudiated  its  own  wise  precedent.^® 

§  14U  4.  The  effect  of  his  avoidance.  If  the  infant 
avoids  a  contract,  he  must  avoid  it  as  a  whole;  he  cannot 
avoid  so  much  of  a  contract  as  is  to  his  disadvantage,  and 
aflBrm  so  much  as  is  advantageous  to  him.  Thus  where  he 
receives  a  deed  of  land  and  mortgages  it  back  for  the  pur- 
chase price,  if  he  avoids  the  mortgage,  the  other  party  is 
entitled  to  have  the  deed  treated  as  rescinded  also.®^    And  if 


it  for  a  while,  cannot  return  It  in 
a  seoond-liand  condition  and  de- 
mand a  return  of  the  payments 
that  he  has  made:  Blee  t.  Butler, 
1€D  y.  Y.  678,  78  Am.  St  Bep.  708, 
47  li.  B.  A.  408;  while  Massachu- 
setts holds  in  a  similar  case  that 
he  can  recorer  the  installments 
that  he  pcUd.  Gillis  t.  €loodman, 
180  Mms.  140,  81  Am.  St  Bep. 
886. 

The  present  English  rule  agrees 
with  that  of  Breed  t.  Judd.  Ham- 
ilton T.  Vaughan-Sherrin  Co. 
(1894)  3  C»L  589. 

The  results  that  would  follow 
from  a  strict  enforcement  without 
qualification  of  the  infant's  privi- 
lege are  thus  forcibly  stated  in 
the  Minnesota  opinion.  "Suppose 
a  minor  engaged  in  agriculture 
should  hire  a  man  to  work  on  his 
farm  and  pay  him  reasonable 
wages  for  his  services.  Accord- 
ing: to  this  rule,  the  minor  might 
recover  back  what  he  paid,  al- 
though retaining  and  enjoying  the 
fruits  of  the  other  man's  labor. 

Or  again,  suppose  a  man  en- 
gaged in  the  mercantile  business 
with  a  capital  of  $5,000  should 
from  time  to  time  buy  $100,000 
Hforth  of  goods  which  he  sold  and 
got  his  money  for.   According  to 


this  doctrine  he  could  recover 
back  the  $100,000  which  he  had 
paid  to  the  parties  from  whom  he 
had  bought  the  goods."  Johnson 
V.  N.  W.  Mut  Life  Ins.  Co.,  ut 
supra. 

The  same  rule  apparently 
would  enable  an  infant,  on  arriv- 
ing at  majority  or  before,  to  go 
over  all  the  transactions  of  his 
minority  in  which  he  has  paid  out 
money  not  for  strict  necessaries, 
but  for  fair  and  reasonable  pur- 
chases, and  institute  suit  for  re- 
covery of  all  such  sums. 

66 — See  Simpson  v.  Prudential 
Life  Ins.  Co.  and  Glllis  t.  Good- 
man cited  in  the  preceding  note. 
See  also  Morse  v.  Ely,  154  Mass. 
458,  26  Am.  St  Rep.  263,  in  which 
an  infant,  working  by  the  day,  had 
bought  farm  animals  and  hired 
farm  services,  the  price  of  which 
had  been  deducted  from  his  wages. 
Although  these  contracts  were 
fairly  made  for  reasonable  prices, 
and  were  in  fact  beneficial  to  the 
infant,  it  was  held  that  he  could 
recover  the  amount  so  deducted. 
Pecaoaro  t.  Pecacaro,  84  N.  Y. 
Supp.  581,  is  a  contrary  decision 
on  very  similar  facts. 

67 — ^Hubbard  t.  Cummings,  1 
Greenl.  (Me.)  11;  Ready  v.  Pink- 
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he  avoidg  a  contract  by  which  he  purchased  property,  the 
title  to  the  property  which  came  into  his  hands  by  the  con- 
tract, if  he  still  retains  it,  revests  in  the  seller.®^ 

After  the  contract  has  been  avoided  the  parties  stand  to 
each  other  as  if  it  had  never  been  made;^^  and  the  infant 
can  reclaim  any  property  that  he  may  have  sold  or  recover 
back  any  money  that  he  may  have  paid  subject  (according 
to  some  of  the  cases,  but  not  according  to  others)  to  the 
qualification  above  stated,  that  if  he  has  received  a  fair  and 
reasonable  consideration  for  such  property  or  money,  of 


bam,  181  Mass.  351;  U.  S.  InTe8l> 
ment  Corp.  y«  Ulricson,  84  Minn. 
14,  87  Am.  St  Rep.  326;  Craig  v. 
Van  Bebber,  100  Mo.  684,  18  Am. 
St.  Rep.  569;  Uecker  y.  Koebn, 
21  Nebr.  559,  59  Am.  Rep.  849; 
Heatb  v.  West,  28  N.  H.  101;  Cur- 
tiss  y.  McDougal,  26  Oblo  St  66; 
Knaggs  y.  Green,  48  Wise.  601, 
33  Am.  Rep.  838. 

It  was  beld  In  MacGreal  y.  Tay- 
lor, 167  U.  S.  688,  tbat  *wbere  an 
infant  bad  borrowed  money  to  pay 
off  incumbrances  on  bis  land,  gly- 
ing  a  note  for  tbe  borrowed 
money,  and  afterward  avoided  tbe 
note,  tbe  lender  was  entitled  to  be 
subrogated  to  tbe  liens  wbicb  bad 
been  removed  by  bis  money. 

68— Kitcben  y.  Lee,  11  Paige  (N. 
Y.)  107,  42  Am.  Dec.  101;  Strain 
V.  Wrlgbt,  7  Ga.  568;  Sbirk  y. 
Scbultz,  113  Ind.  518;  Badger  y. 
Pbinney,  15  Mass.  359,  8  Am.  Dec. 
105;  Carr  v.  Clougb,  26  N.  H.  280, 
59  Am.  Dec.  345;  Millsaps  y.  Estes, 
137  N.  C.  535,  107  Am.  St.  Rep. 
496.  70  L.  R,  A.  170;  Hoyt  y.  Wil- 
kinson, 57  Vt  404;  Wallace  y.  Le- 
roy  57  W.  Va.  263,  110  Am.  St 
Rep.  777. 

Wbere  a  deed  waa  given  by  an 
adult  to  an  infant,  part  of  tbe 


price  being  unpaid,  a  letter  writ- 
ten by  tbe  Infant  before  be  came 
of  age,  distinctly  repudiating  tbe 
transaction  because  of  bis  in- 
fancy, is  a  final  rescission  of  tbe 
deed,  and  tbe  infant  cannot  after- 
ward 'withdraw  bis  letter  and  af- 
firm tbe  deed  tbougb  no  cbange 
of  situation  bas  occurred.  Tbe 
title  to  the  land  does  not  ipso 
facto  revest;  but  the  grantor  may 
bring  an  action  for  a  cancellation 
of  tbe  deed.  McCarthy  v.  Wood- 
cock Iron  Co.,  92  *Ala.  463, 12  U  R. 
A.  136. 

6^— Ehc  p.  McFerren,  184  Ala. 
223,  Ann.  Cas.  1915  B  672,  47  L. 
R.  A.  (N.  S.)  543;  Rice  v.  Boyer, 
108  Ind.  472,  58  Am.  Rep.  53; 
Shipley  v.  Smith,  162  Ind.  626; 
Mustard  v.  Woblford,  15  Gratt, 
(Va.)  329,  76  Am.  Dec.  209. 

An  infant  bought  a  piano  on 
conditional  sale,  and  after  making 
several  payments  defaulted.  Tbe 
vendor  retook  tbe  piano.  The  in- 
fant can  then  disafilrm  the  con- 
tract and  recover  back  bis  pay- 
ments. Curtice  V.  Kent,  89  Neb. 
496,  52  L.  R.  A.  (N.  S.)  723  and 
note. 
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which  he  has  had  the  benefit  and  which  he  cannot  restore, 
he  cannot  reclaim  the  property  or  money  that  passed  to 
him.^^  He  can  also  of  course  defeat  any  claim  against  him 
for  liability  under  the  contract  so  avoided. 

If  the  infant  has  rendered  services  under  a  contract  of 
fiervice  which  he  afterward  avoids,  and  he  has  not  received 
the  fair  and  reasonable  value  of  the  services  rendered,  he 
can  recover  a  reasonable  price  for  the  services  already 
rendered  above  what  payments  he  has  received.'^^ 

At  this  point  there  is  a  question  on  which  the  courts  have 
differed :  is  the  employer  entitled  to  set  off,  against  the  in- 
fant's claim  of  reasonable  compensation  for  what  he  has 
done,  the  injury  sustained  by  the  employer  from  the  infant's 
breach  of  his  contract? 

Many  early  cases  held  that  he  was  so  entitled,'^^  but  this 
seems  inconsistent  with  the  general  doctrine  as  to  contracts 
of  infants.  It  makes  the  infant  liable  for  damages  for 
breach  of  his  executory  contract.  If  the  employer  had 
already  paid  the  infant  for  his  services,  he  certainly  could 
not  recover  damages  for  his  subsequent  quitting  of  the  serv- 


70 — See,  ante,  notes  64-66. 

71 — Dallas  v.  Hollingsworth,  8 
IncL  637;  Judkins  t.  Walker,  17 
Me.  83,  35  Am.  Dec.  229;  Vent  ▼. 
Osgood,  19  Pick.  (Mass.)  572; 
Gaffney  r.  Hayden,  110  Mass.  137, 
14  Am.  Rep.  850;  Lufkln  y.  May- 
aU,  25  N.  H.  82;  Medbury  y.  Wat- 
rous,  7  HUl  (N.  Y.)  110;  Dear- 
den  y.  Adams,  19  R.  I.  217.  Con- 
tra, Weeks  y.  Leighton,  5  N.  H. 
343. 

This  role  of  recoyery  by  a  quart' 
turn  meruit  applies  in  aU  cases 
where  the  infant  has  not  yet  re- 
ceiyed  his  pay  for  the  labor  done; 
bnt  if  he  has  already  been  paid« 
either  in  money  or  by  stipulated 
benefits  of  other  kinds,  the  doc- 
trine that  the  court  will  not  re- 


open an  executed  contract  which 
was  fair  and  beneficial  to  the  in- 
fant will  bar  a  further  recovery, 
in  the  states  where  that  doctrine 
is  recognized.    See  ante,  §  13. 

The  rule  of  quantum  meruit 
does  not  necessarily  result  favor- 
ably to  the  infant;  thus  in  Hag- 
erty  y.  Nashua  Lock  Co.,  62  N.  H. 
675,  13  Ada.  St  Rep.  607,  it  was 
found  that  the  infant  had  been 
overpaid  during  a  part  of  the  time 
of  his  service,  and  he  recovered 
less  than  the  amount  stipulated  in 
the  contract 

72 — ^Moses  y.  Stevens,  2  Pick. 
(Mass.)  332;  Thomas  v.  Dike,  11 
Vt  273,  34  Am.  Dec.  690;  Lowe  v. 
Sinklear,  27  Mo.  308. 
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ice ;  and  it  is  hardly  just  that  the  employer  who  has  failed 
to  pay  for  the  services  as  rendered  should  thereby  be  put  in 
a  better  position  than  if  he  had  made  such  pa3anent. 

The  true  rule  seems  to  be  that  the  infant  is  entitled  to 
recover  for  his  services  qtuintumA  meruit;  that  is,  the  actual 
reasonable  value  of  the  services  which  he  has  in  fact  ren- 
dered, without  making  any  deduction  for  the  employer's 
damage  by  his  quitting  the  service ;  and  to  that  effect  are 
all  the  later  cases  J' 

It  should  be  noted  that  a  contract  by  which  the  infant 
receives  his  support  for  his  services  is  a  contract  for  neces- 
saries :  and  will  be  held  valid  and  binding  as  such,  if  it  is 
fairly  made  and  reasonable  in  its  tenns.'^^ 

§  15.  Ratification  of  an  infant's  contract.  It  necessarily 
follows  from  the  doctrine  that  the  contract  of  an  infant  is 
not  void,  but  merely  voidable,  that,  if  it  is  ratified  by  the 
infant  after  he  reaches  majority,  it  is  treated  as  having  been 
valid  ab  initio.  It  was  always  in  fact  valid,  subject  to  the 
possibility  of  being  avoided  by  the  infant.  When  by  his 
ratification  he  strips  himself  of  the  power  to  avoid  it,  the 
only  qualification  to  its  entire  validity  ceases  to  exist. 


73~Derocher  y.  ContlneBtal 
Mills,  58  He.  217»  4  Am.  Rep.  286| 

Widrig  V.  Taggart,  61  Mich.  103; 
Wbitmarsli  t.  Hall,  8  Denio  (N. 
Y.)  376. 

See  note,  Ann.  Cas.  1916  E  261. 

74 — Stone  v.  Dennison,  13  Pick. 
(Mass.)  1,  23  Am.  Dec.  654;  Wil- 
helm  y.  Hardman,  13  Md.  140; 
Squier  y.  Hydllff,  9  Mlcb.  274;  and 
see  Splcer  y.  Earl,  41  Micli.  191, 
32  Am.  Rep.  162. 

The  present  English  law  seems 
to  go  far  beyond  this,  and  to  hold 
that  not  only  is  a  contract  of  hir- 
ing for  a  reasonable  wage  bind- 
ing upon  the  Infant,  because  bene- 
ficial to  him,  but  that  an  agree- 


ment incidental  to  the  employ- 
ment, as  to  accept  the  insurance 
benefits  contributed  to  by  the  em- 
ployer as  a  substitute  for  the  right 
to  sue  on  the  master's  liability  for 
an  injury,  is  also  binding.  Clem- 
ents y.  London  ft  N.  W.  R.  Co., 
(1894)  2  Q.  B.  482. 

"There  is  another  exception 
which  is  based  on  the  desirable- 
ness of  infants  employing  them- 
selves in  labor;  therefore  when 
you  get  a  contract  for  labor,  and 
you  have  a  remuneration  of 
wages,  that  contract,  I  think, 
must  be  taken  to  be  prima  facie 
binding  upon  the  infitnt"  DeFran- 
cesco  T.  Bamum,  46  Ch.  D.  430, 
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From  this  proposition  several  corollaries  follow :  1.  No 
new  consideration  is  necessary.*^^  Ratification  does  not 
make  a  new  contract;  but  the  original  contract,  which  has 
always  been  in  force,  is  relieved  from  the  possibility  of  being 
destroyed  by  an  act  of  avoidance. 

2.  An  infant's  contract  cannot  be  ratified  by  him,  so  as 
to  become  binding,  until  he  is  of  age  J^ 

To  hold  otherwise  would  permit  an  infant  to  escape  his 
disability  by  simply  taking  two  steps  instead  of  one :  first 
making  the  contract,  and  then  ratifying  it.  And  manifestly 
the  disability  of  an  infant  disqualifies  him  to  make  a  con- 
tract binding  upon  him  by  ratification,  as  much  as  it  does  to 
make  it  binding  by  the  original  agreement. 

If  the  infant  dies  before  coming  of  age,  ratification  may 
be  made  by  his  executor  or  administrator  J*^ 

§  16.  Express  ratification.  Express  ratification  is  made 
by  any  declaration  which  clearly  states  an  intention  to  pay 
the  debt»  or  carry  out  the  contract,  in  question. 

But  there  must  be  an  actual  promise  to  pay,  either  by 
direct  terms  or  by  the  clear  implication  of  the  language 
used;  a  mere  acknowledgment  of  the  contract,  or  of  legal 
liability  thereon,  is  not  sufiicient.^^ 

A  promise  to  pay  a  part  of  the  debt  ratifies  it  as  to  the 
amount  promised,  but  not  as  to  any  greater  sum.*^® 


76— Jeiford  y.  Ringgold,  6  Ala. 
644;  Am.  Mortgage  Co.  y.  Dykes, 
111  Ala.  178,  66  Am.  St  Rep.  38; 
Thompson  y.  Llnscott,  2  Me.  186, 
11  Am.  Dec.  67. 

76 — ^Thompson  y.  Lay,  4  Pick. 
(Mass.)  48,  16  Am.  Dec.  326;  San- 
ger y.  Hibbard,  104  Fed.  466. 

77— Jefford  y.  Ringgold,  6  Ala. 
644. 

78 — ^Benham  y.  Bishop,  9  Conn. 
330,  23  Am.  Dec.  368;  Wilcox  vi 
Roath,  12  €k>nn.  660;   Martin  y. 


Mayo,  10  Mass.  137,  6  Am.  Dee. 
103;  Whitney  y.  Dutch,  14  Mass. 
467,  7  Am.  Dec.  229;  Sayles  y. 
Christie,  187  UL  420;  Fetrow  y. 
Wiseman,  40  Ind.  148;  Tibbets  y. 
Gerrish,  26  N.  H.  41,  67  Am.  Dec. 
307;  Goodsell  y.  Myers,  3  Wend. 
(N.  Y.)  479 ;  Turner  v.  Galther,  83 
N.  C.  367,  36  Am.  Rep.  674;  Hatch 
V.  Hatch,  60  Vt.  160. 

79— Robblns  y.  Eaton,  10  N.  H. 
661.    See,  also,  post,  note  86. 


34 


THE  LAW  OF  INFANCY 


A  promise  to  pay  the  debt,  or  perform  the  contract,  on 
some  condition  does  not  make  the  obligation  binding  unless 
the  condition  is  shown  to  have  been  fulfilled ;  for  instance,  if 
the  infant  after  coming  of  age  should  promise  to  pay  the 
debt  when  he  had  the  money,  or  when  he  was  able  to  pay, 
that  condition  must  be  shown  to  have  been  f ulfilled.^^ 

The  ratifying  promise  must  be  made  to  the  other  party 
to  the  contract;  a  declaration  to  a  third  party  that  the 
promisor  would  pay  the  debt  would  be  of  no  avaiL^i 

Another  established  rule,  perhaps  not  so  clearly  justified 
as  those  above  stated,  is  that  it  is  not  essential  that  the  for- 
mer infant,  when  promising  to  pay,  knew  that  he  was  not 
legally  liable.  The  contrary  was  held  in  some  early  cases, 
but  the  doctrine  as  stated  is  now  established  by  the  clear 
preponderance  of  authority.^^ 

§  17.  Implied  ratification.  The  former  infant  may  also 
ratify  his  contract  by  acts  adhering  to  it,  or  receiving  the 
benefits  of  it,  after  coming  of  age.  Thus  if  he  continues  in 
the  possession  of  real  estate  which  he  purchased  during 
infancy,  or  exercises  acts  of  ownership  over  it,  he  ratifies 


80— Thompson  t.  Lay,  i  Pick. 
(Mass.)  48, 16  Anu  Dee.  825;  State 
V.  Binder,  57  N.  J.  L.  374;  Edgerly 
V.  Shaw,  25  N.  H.  514,  57  Am.  Dec. 
349;  Goodsell  y.  Myers,  3  Wend. 
(N.  Y.)  479;  Bresee  v.  Stanly,  119 
N.  C.  278;  Chandler  v.  Olov^er,  32 
Pa.  St.  509. 

81— ^ayles  v.  Cliristle,  187  111. 
420;  Mayer  v.  McGlure,  86  Miss. 
389,  72  Am.  Dec.  190;  Holt  v.  Un.- 
derhlll,  9  N.  H.  436,  32  Am.  Dec. 
380,  10  N.  H.  220,  34  Am.  Dec.  148; 
Blgelcyw  V.  Grannis.  2  Hill  (N.  Y.) 
120;  Chandler  v.  Glover,  32  Pa* 
St  509. 

82— Bestor  t.  HIekey,  71  Conn. 
181;  Clark  v.  Van  Court,  100  Ind. 


113,  50  Am.  Rep.  774;  Morse  y. 
Wheeler,  4  Allen  (Mass.)  570;  An- 
derson y.  Howard,  40  Ohio  St. 
325,  48  Am.  Rep.  687. 

There  are  a  number  of  caaes  in 
which  statements  are  quoted  from 
text-hooks,  naming  the  infant's 
knowledge  of  his  rights  to  avoid 
the  contract  as  one  of  the  essen- 
tial elements  to  a  ratification.  But 
in  none  of  them  does  this  rule  ap- 
pear to  be  essential  to  the  deci- 
sion of  the  case.  Smith  y.  Mayo,  9 
Mass.  62,  6  Am.  Dec.  28;  Fetrow 
y.  Wiseman,  40  Ind.  148;  Bresee 
y.  Stanly,  119  N.  C,  278;  Curtin 
V.  Patton,  11  Serg.  ft  R.  (Pa.)  305. 

See  the  note,  5  A«  L.  R.  137. 
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the  contract  of  purchase,  and  becomes  liable  for  what  he 
promised  to  pay.»* 

And  if  he  retains  and  uses  personal  property  which  he 
had  bought,  without  any  disclaimer  of  the  contract,  it  will 
be  ratified.®* 

The  mere  payment  of  a  part  of  a  debt  does  not  ratify  the 
remainder.®*^  The  infant  may  have  considered  that  the 
amount  which  he  paid  is  all  that  it  is  fair  and  equitable  for 
him  to  pay ;  and  if,  when  paying  a  part,  he  promised  to  pay 


83— Irvine  v.  Irvine,  9  Wall.  (U. 
S.)  617;  Am.  Mortgage  Co.  v. 
Djrkes,  111  Ala.  178,  56  Am.  St 
Rep.  38;  Robbins  v.  Baton,  10  N. 
H.  561;  Henry  y.  Root,  33  N.  T. 
526. 

"All  tbe  autliorltles  recognize 
the  doctrine  that  acts  which 
woald  be  Insufficient  to  avoid 
such  a  deed  may  amount  to  an 
affirmance  of  it  *  *  *  There 
is  reason  for  this  distinction  be- 
tween the  effect  of  acts  in  avoid- 
ance and  that  of  acts  of  confirma- 
tion. We  have  seen  that  an  in- 
fant's deed  is  not  void;  it  passed 
the  title  of  the  land  to  his 
grantee.  Now,  if  the  deed  be 
avoided,  the  ofwnership  of  the  land 
is  re-transferred.  The  seisin  is 
changed.  There  is  fitness  in  the 
rule  that  title  to  land  should  not 
pass  by  acts  less  solenm  than  a 
deed;  that  the  ownership  shall  not 
be  divested  by  anything  inferior 
to  that  which  conferred  it  On  the 
other  hand  a  confirmation  passes 
no  title;  it  effects  no  change  of 
property;  it  disturbs  no  seisin.  It 
is,  therefore,  Itself  an  act  of  a 
character  less  solemn  than  is  the 
act  of  avoiding  a  deed,  and  it  may 
well  be  effected  in  a  less  formal 


manner. 


ft 


Irvine  y.  Irvtae,  9  Wall.  (17.  S.) 
617. 

84— -Hilton  V.  Shepherd,  92  Me. 
160;  Boyden  v.  Boyden,  9  Mete 
(Mass.)  519;  Cheshire  y.  Barrett, 
4  McCord  U  (S.  C.)  241,  17  Am. 
Dec.  736. 

Contra,  Benham  y.  Bishop,  9 
Conn.  330,  23  Am.  Dec.  358,  and 
Lamkin  v.  Ledoux,  100  Me.  681. 
But  Lamkin  t.  Ledoux  is  based  on 
a  statute,  and  the  opinion  admits 
that  the  common  law  was  other- 
wise. 

Hobbs  V.  Hinton  Foundry  Co., 
74  W.  Va.  443,  Ann.  Cas.  1917  D 
410,  also  seems  contra  to  the  rule 
stated  in  the  text 

The  fact  that  an  infant  partner 
after  coming  of  age  remained  in 
the  firm  a  few  weeks,  and  drew 
money  from  it  does  not  make  him 
liable  for  partnership  debts  which 
he  supposed  had  been  paid.  Tobey 
y.  Wood,  123  Mass.  88,  25  Am.  Rep. 
27. 

85 — Catlin  v.  Haddox,  49  Conn. 
492,  44  Am.  Rep.  249;  F6rd  y. 
Phillips,  1  Pick.  (Mass.)  22;  Rob- 
bins  y.  Eaton,  10  N.  H.  561;  In- 
ternational Text  Book  Co.  v.  Con- 
nelly, 206  N.  T.  188,  42  U  R.  A. 
(N.  S.)  1115. 
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the  remainder,  the  ratification  results  from  the  express,  and 
not  from  the  implied  promise. 

It  is  a  question  on  which  the  courts  differ  very  widely 
whether  mere  silence,  failure  to  take  any  positive  action  to 
avoid  a  contract  after  coming  of  age,  constitutes  a  rati- 
fication. 

It  has  been  held  in  some  cases  that  mere  silence  by  an 
adult  as  to  a  contract  made  while  he  was  an  infant,  with- 
out any  acts  by  which  he  recognizes  or  takes  the  benefit  of 
it,  does  not  constitute  a  ratification ;  but  that  he  can  avoid 
his  contract,  or  bring  a  suit  to  recover  the  property  which 
pasced  from  him,  at  any  time  before  his  action  is  barred  by 
adverse  possession  or  by  the  statute  of  limitations  ;^^  while 
other  courts  hold  that  he  must  disaffirm  within  a  reasonable 
time  after  reaching  his  majority,  and  that  a  failure  to  do  so 
of  itself  constitutes  a  ratification.®*^ 


86 — Sim6  Y.  E^Ferhardt,  102  U.  S. 
300;  Am.  Mortgage  Co.  t.  Dykes, 
111  Ala.  178,  56  Am.  St  Rep.  38; 
Putnal  T.  Walker,  61  Fla.  720,  36 
L.  R.  A.  (N.  S.)  33;  Sims  y.  Bard- 
oner,  86  Ind.  87,  44  Am.  Rep.  263; 
Davis  V.  Dudley,  70  Me.  236,  35 
Am.  Rep.  318;  Prout  v.  Wiley,  28 
Mich.  164;  Shipp  t.  McKee,  80 
Miss.  741;  Harris  y.  Ross,  86  Mo. 
89,  56  Am.  Rep.  41;  McMurray  y. 
McMurray,  66  N.  Y,  175;  Cresin* 
ger  y.  Welch,  16  Ohio  156,  45  Am. 
Dec.  565;  Birch  y.  Linton,  78  Va. 
584,  49  Am.  Rep.  881;  Gillespie  y. 
Bailey,  12  W.  Va.  70,  29  Am.  Rep. 
446. 

Where  an  Inftant  was  also  a 
feme  covert,  and  died  while  un- 
der both  disabilities,  held  that  her 
heir,  then  a  child  of  nine  months, 
had  until  three  years  after  major- 
ity to  disaffirm,  by  analogy  to  the 
statute  of  limitations  in  t&e  like 


case.  Harris  y.  Ross,  86  Mb.  89,  56 
Am.  Rep.  411. 

87 — Goodnow  y.  Empire  Lninber 
Co^  SI  Mlniu  468y  47  Am.  Rep. 

798;  Kline  y.  Beebe,  6  Conn.  494; 
McCullough  y.  F^ley,  69  Kans. 
705 ;  Criswell  y.  Cris well,  101  Neb. 
349,  L.  R.  A.  1917  E  1103;  Searcy 
y.  Hunter,  81  Tex.  644,  26  Am.  St 
Rep.  837. 

There  are  many  other  cases 
Which  state  the  rule  that  ratifica- 
tion must  be  within  a  reasonable 
time,  but  in  most  of  them  there 
are  special  facts  tending  to  proye 
ratification  other  than  the  mere 
lapse  of  time. 

See  the  note,  giying  the  cases 
on  each  side  of  this  question,  Ann. 
Cas.  1912  C  776;  and  as  to  what 
is  a  reasonable  time  within  which 
the  infant  must  disaffirm,  see 
Hobbs  y.  Hinton  Foundry  Co.,  74 
W.  Va.  448,  Ann*  Gas.  1917  D  410 
and  notOi 
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Doubtless  in  most  cases  the  difference  is  in  the  mode  of 
stating  the  rule,  rather  than  in  the  actual  decision  of  cases 
upon  identical  facts.  It  would  happen  only  rarely  that  there 
would  be  acquiescence  for  a  long  series  of  years  in  an  unexe- 
cuted contract  without  some  statement  showing  the  party's 
intention  with  regard  to  it,  or  some  act  of  possession  or 
enjoyment  of  the  fruits  of  the  contract.  The  real  test  be- 
tween the  two  doctrines  as  stated  is  whether  the  question 
as  to  the  reasonableness  of  the  time  which  elapsed  before 
disaffirmance  should  be  settled  by  the  jury  or  court  as  a 
question  of  fact,  or  whether  the  statute  of  limitations  would 
be  the  only  standard  of  reasonableness. 

But  if  long  continued  acquiescence  has  been  coupled  with 
other  facts  which  would  make  it  unjust  to  permit  the  con- 
tract to  be  avoided,  as  if  the  occupant  of  land  under  convey- 
ance from  a  former  infant  had  to  his  knowledge  made  valu- 
able improvements  upon  it,  or  sold  it  to  a  third  person  ignor- 
ant of  the  defect  of  title,  or  borrowed  money  by  mortgage  to 
bona  fide  parties,  the  former  infant  will  be  estopped  from 
doing  injustice  by  afterward  avoiding  the  title  to  such 
land.88 

Ratification,  like  avoidance,  is  bilateral ;  that  is,  the  whole 
transaction  is  aflSrmed  and  made  valid.  Thus  if  an  infant 
buys  land  and  mortgages  it  back  for  the  price,  an  affirmance 
of  the  purchase,  either  express  or  implied,  as  by  acts  of 
ownership,  will  ratify  the  mortgage  also.^® 

§  18.  Liability  of  an  infant  for  torts.  The  general  rule 
as  to  the  wrongful  acts  or  torts  of  an  infant  is  that  he  is 


88— -Irv<liie  v.  Irrine,  9  Wall.  (XJ. 
S.)  617;  Dolph  v.  Hand,  156  Pa. 
St  91,  36  Am.  St.  Rep.  26;  Davis 
v.  Dudley,  70  Me  236,  36  Am.  Rep. 
818;  Wheaton  y.  East,  5  Terg. 
(Tenn.)  41,  26  Am.  Dec.  261. 

89— -Aid.  Mortgage  €o.  ▼•  Dykes^ 
111  Ala.  178,  66  Am.  St  Bep.  88; 
Dana  v.  Coombs,  6  Greenl.  (Me.) 


89,  19  Am.  Dec.  194;  Uecker  y. 
Koehn,  21  Nebr.  659,  59  Am.  Rep. 
849;  Rbbblns  y.  Eaton,  10  N.  H. 
561;  Lynde  y.  Budd,  2  Paige  (N. 
T.)  191,  21  Am.  Dec.  84;  Kennedy 
y.  Baker,  159  Pa.  St.  146;  Miller 
y.  Sims,  2  HiU  Ch.  (S.  C.)  479; 
Cheshire  y.  Barrett,  4  McCord  Ia 
(S.  C.)  241, 17  Am.  Dec.  735. 
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liable  th€refor.®<>  Since  in  this  case  the  other  party  is  not 
at  fault,  and  loss  has  occurred  by  an  act  of  the  infant,  it 
seems  that  the  loss  from  his  folly  or  dishonesty,  or  even  his 
mere  negligence,  should  fall  upon  his  own  property  rather 
than  upon  that  of  others.  This  applies  alike  to  injuries  by 
violence,  as  a  battery,  or  by  negligence ;  although,  of  course, 
in  determining  the  question  of  negligence  the  standard  of 
care  required  from  an  infant  would  be  less  than  that  re- 
quired of  an  adult,  and  would  be  very  slight  indeed  if  the 
infant  were  a  young  boy  or  girl.®^ 

And  since  the  rule  rests  upon  the  fact  that  an  actual  loss 
has  occurred,  and  the  necessity  of  imposing  it  upon  the 
estate  which  can  most  justly  be  required  to  bear  it,  rather 
than  on  the  desire  to  punish  a  wrongdoer  for  his  fault,  the 
infant  is  liable  only  for  compensatory,  and  not  for  exem- 
plary or  vindictive  damages.®^ 

The  law,  however,  is  very  careful  not  to  make  this  liability 
of  the  infant  for  his  tort  a  means  of  overcoming  and  nullify- 
ing his  protection  from  his  contracts.    The  tort  must  be  a 


90— Hochtln?  T.  Enerel,  17  Wise 
280,  84  Am.  Dec  741;  Neal  y.  Gil- 
lett,  23  Conn.  437;  Peterson  r. 
Haffner,  59  Ind.  130,  26  Am.  Rep. 
81;  Scott  V.  Watson,  46  Me.  362,  74 
Am.  Dec.  457;  Conway  v.  Reed,  66 
Mo.  346,  27  Am.  Rep.  354;  Peigne 
V.  Sutcliire,  4  McCord  L.  (S.  C.) 
387,  17  Am.  Dec.  756. 

"The  minor  is  not  exempt  from 
Uability  though  the  trespass  was 
committed  by  the  express  com- 
mand of  his  father.'*  Scott  v.  Wat- 
son, 46  Me.  362,  74  Am.  Dec.  457; 
Humphrey  v.  Douglas,  10  Vt  71, 
33  Am.  Dec.  177. 

If  a  wall  on  the  minor's  land  is 
negligently  left  In  an  unsafe  con- 
dition, so  that  it  falls  on  a  neigh- 
bor's property  and  damages  it,  the 


infant  is  liable,  though  he  had  a 
guardian  over  his  person  and  es- 
tate. McCabe  y.  O'Connor,  4  App. 
Div.  (N.  Y.)  364. 

91 — Two  interesting  cases  In  re- 
gard to  the  liability  of  a  child 
When  an  Injury  results  from  heed- 
less activity  in  the  course  of  play 
(the  first  of  which  was  decided  in 
favor  of  the  defendant  and  the 
second  for  the  plaintiff)  are 
Brlese  y.  MaechUe,  146  Wis.  89, 
Inn.  Gas.  1912  C  176  and  note, 
85  L.  R.  A.  (Bf.  S.)  574,  and  Peter- 
son V.  Haflner,  59  Ind.  130,  26  Am. 
Rep.  81. 

92— Huchting  v.  Engel,  17  Wise. 
230,  84  Am.  Dec.  741;  Peterson  v, 
Haflner,  59  Ind.  130,  26  Am.  Rep. 
81. 
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distinct  and  positive  wrong,  of  which  the  essence  is  not  a 
mere  breach  of  contract.®' 

Thus  if  one  hires  a  horse  and  by  ignorance  or  unskilful- 
ness  injures  him,  it  is  regarded  as  a  mere  breach  of  the  con- 
tract between  the  infant  and  the  owner  of  the  horse ;  but  if 
he  wantonly  abuses  the  horse,  or  uses  him  for  a  purpose  not 
within  the  hiring,  the  action  rests  on  a  tort  and  is  maintain- 
able. And  so  with  a  bailment  of  goods  to  the  infant  for  the 
purpose  of  working  upon  them.  Lack  of  skill  is  a  breach 
of  contract  and  not  actionable ;  willful  injury  to  the  goods 
or  theft  of  them  is  actionable  as  a  tort 

The  whole  doctrine  of  liability  for  torts  is  applied  with 
much  favor  to  the  infant.  ''The  dominant  consideration 
is  not  that  of  liability  for  their  torts,  but  of  protection  from 
their  contracts."*^* 

Since  an  infant  cannot  appoint  an  agent,  he  is  not  liable 

for  the  tort  of  one  in  his  employ,  as  for  instance  a  janitor  of 
his  property.®^ 


93— Eaton  t.  Hfll,  50  H.  H.  886» 
t  Anu  Bepw  189;  Caswell  v.  Parker, 
96  Me.  39;  Lowrey  v.  Oate,  108 
Tenn.  54,  91  Am.  St.  Rep.  744,  57 
L.  R.  A.  673;  GUson  v.  Spear,  38 
Vt  311,  88  Am.  Dec.  659. 

'"rhe  fraudulent  act,  to  cbarge 
liim,  must  be  wholly  tortious;  and 
a  matter  arising  ex  eantractu, 
though  Infected  with  fraud,  can- 
not be  changed  into  a  tort  in  or- 
der to  charge  the  infant  In  trover 
or  case,  by  a  change  in  the  form 
of  the  action."  2  Kent's  Com.  241. 

See,  as  typical  cases  illustrating 
the  distinction  stated  in  the  text, 
on  the  side  of  liability,  Burnard  v. 
Haggis,  14  Com.  B.  (N.  S.)  45,  108 
E.  C.  L.  45;  Patterson  y.  Kasper, 
182  Mich.  281,  L.  R.  A.  1915  A 
1221;  Campbell  r.  Stakes,  2  Wend. 
(N.  Y.)  137,  19  AnL  Dec.  561;  Wilt 
T.  Walsh,  6  Watts  (Pa.)  9;  Free- 


man V.  Boland,  14  R.  I.  39,  51  Am. 
Rep.  340;  Towne  v.  Wiley,  23  Vt 
355,  56  Am.  Dec.  85;  on  the  side 
of  non-liability,  Jennings  y.  Run- 
dell,  8  Dumt  &  East  (Term.  Rep.) 
335;  Collins  y.  Gilford,  203  N.  T. 
465,  Ann.  Cas.  1913  A  969  and 
note,  38  L.  R.  A.  (N.  S.)  202; 
Penrose  y.  Curren,  3  Rawle  (Pa.) 
351,  24  Am.  Dec.  356. 

In  two  Illinois  cases,  the  infant 
has  been  held  liable  for  goods  sold 
to  him,  in  one  case  because  he 
bought  the  goods  intending  not  to 
pay  for  them,  and  in  the  other  be- 
cause he  gaye  in  payment  his 
check  which  he  kneiw  was  not 
good  and  would  be  protested. 
Ashlock  y.  Viyell,  29  IlL  App.  388; 
Mathews  y.  ConWay,  59  HI.  341. 

94— Slayton  y.  Barry,  175  Mass. 
518,  78  Anu  St  Sep.  510,  49  L.  & 
A.  560. 
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The  particular  question  whether  an  infant  is  liable  in  an 
action  of  tort  when  he  has  procured  property  under  a  con- 
tract which  he  obtained  by  falsely  declaring  that  he  was  of 
age  is  a  difficult  one,  and  has  caused  a  conflict  in  the  deci- 
sions. Some  of  the  cases  have  held  that  to  hold  him  liable 
under  such  circumstances  would  be  to  indirectly  enforce  the 
contract  i^^'  while  others,  constituting  probably  a  majority 
of  the  American  courts,  hold  that  the  infant  is  liable  for 
such  a  fraud.®^ 

But  the  measure  of  recovery  is  the  damage  done  by  the 
fraud,  not  that  resulting  from  breach  of  the  contract ;  the 
action  should  be  in  tort,  and  brought  directly  upon  the  false 
representations,  there  must  be  proof  of  the  defendant's 
knowledge  of  the  falsity  of  his  statements,  and  his  repre- 
sentations cannot  be  asserted  as  an  estoppel  against  the  plea 
of  infancy. 

§  19.  Actions  by  or  against  an  infant.  To  enforce  the 
rights  and  liabilities  which  have  been  discussed  in  this  chap- 
ter, it  is  often  necessary  that  actions  at  law  or  in  equity 
should  be  brought  by  or  against  infants.  They  cannot,  how- 
ever, in  any  case  sue  or  defend  in  their  own  names. 

At  common  law  the  representative  of  an  infant  in  bring- 
ing a  suit  for  him  was  entitled  his  prochein  ami  or  next 
friend ;  he  who  defended  for  the  infant  was  called  his  guard- 
ian ad  litem. 

There  was  at  common  law,  and  still  is  in  most  of  the 
states,  no  appointment  in  advance  of  any  one  to  act  as  next 
friend  for  an  infant  in  bringing  suit ;  his  father  or  general 


95..^CoTaiat  T.  NeTitt,  157  Wis. 
118,  Ann.  Cas.  1916  A  959  and 
note»  51  L.  B.  A.  (N.  S.)  1092  and 
note. 

96 — Johnson  v.  Pie,  1  Lev.  169, 
1  Keb.  905,  913;  Leslie  v.  ShieU 
(1914)  3  K.  B.  607»  Ann.  Cas. 
1916  C  992,  2  Brit.  Rul.  Cas.  738 
and  note;   Slayton  y.  Barry,  175 


Mass.  513,  78  Am.  St  Rep.  510,  49 
L.  R.  A.  560;  Nash  y.  Jewett,  61 
Vt.  501,  15  Am.  St.  Rep.  931,  4  L. 
R.  A.  561. 

97— Bice  T.  Boyer,  108  Ind.  472, 
58  Am.  Bep.  58;  Fitts  y.  Hall,  9  N. 
H.  441. 

As  to  his  liability  in  an  action 
of  contract  see  ante,  §  8,  note  42. 
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gaardian»  or  any  person  claiming  the  right  to  act  for  the 
infant;  may  bring  the  suit  as  next  friend  in  the  infant's 
behalf.  The  protection  of  the  infant  against  an  unfair  or 
wrongful  exercise  of  that  right  rests  in  the  control  vested 
in  the  court ;  which,  if  it  finds  that  the  action  is  not  being 
properly  prosecuted  in  the  infant's  interest,  will  remove  the 
next  friend  who  is  acting  and  appoint  another,  or,  if  it  is 
satisfied  that  it  is  not  for  the  infant's  interest  to  prosecute 
the  suit  at  all,  will  dismiss  it.^^ 

It  is  not  essential  that  the  infant  should  direct  or  even 
consent  to  the  bringing  of  the  suit ;  of  course  he  may  often 
be  too  young  to  exercise  any  judgment  or  control  in  relation 

thereto,®* 

The  infant  is  the  real  plaintiff  in  the  action ;  it  is  his  resi- 
dence, and  not  that  of  the  next  friend,  which  fixes  the  venue ; 
his  citizenship  determines  the  question  of  federal  jurisdic- 
tion ;  his  admissions  are  admissible  against  him,  and  those 
of  the  next  friend  are  not;  if  the  infant  becomes  of  age 
while  the  action  is  pending,  the  next  friend  simply  ceases 
to  act  and  the  plaintiff  goes  on  with  the  suit  on  his  own 
behalf ;  if  the  next  friend  dies  the  action  does  not  abate,  but 
another  is  substituted  in  his  place  by  the  court ^^^ 


9S— Tripp  Y.  GifTordy  165  Mass. 
1^  n  Amu  St  Bep.  580;  Re 
Moore,  209  U.  S.  490;  Swoope  v. 
Swoope,  178  Ala.  157,  Ann.  Cas. 
1914  A  937  and  note;  Apthorp  y. 
Baclnis,  Kirby  (Coinn.)  407,  1  Am. 
Dec.  26;  WUliams  v.  Cleyeland,  76 
Ooim.  426;  Ziegler  y.  Ziegler,  39 
Ind.  App.  21;  Clark  y.  Gilmanton, 
12  N.  H.  315;  Fulton  y.  Roseyelt,  1 
Paisre  (N.  T.)  178,  19  Am.  Dec. 
409;  Billes  y.  Kaigler,  10  Terg. 
(Tenn.)  10,  30  Am.  Dec.  425; 
Fletcher  v.  Parker,  63  W.  Va.  22, 
97  Am.  St  Rep.  991. 

This  mode  of  suit  by  infants 


was  deyised  as  long  ago  as  1285  in 
the  famous  Statute  of  Westmins- 
ter II,  ch.  15.  '*In  omni  casu  quo 
minores  infra  aetatem  implacltare 
possunt,  concessum  est  quod  pro- 
pinquiores  amici  admlttantur  ad 
sequendum  pro  eis." 

99 — McKarrick  y.  Kealey,  70 
Conn.  646. 

100— Morgan  y.  Potter,  157  U.  S. 
195;  Blumenthal  y.  Craig,  81  Fed. 
320;  Mo  Pac.  R.  Co.  y.  Moffat,  60 
Kans.  113,  72  Am.  St  Rep.  343; 
Raming  y.  Met  St  R.  Co.,  157  Mo. 
477;  Bernard  v.  Merrill,  91  Me. 
858;  Webb  y.  Harris,  32  Okla.  491, 
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The  duty  of  the  next  friend  ends  with  the  obtaining  of  a 
judgment.  The  judgment  is  an  asset  collectible  only  by  the 
general  guardian.  The  acceptance  of  pajrment  and  discharge 
of  the  judgment  by  the  next  friend  is  not  binding  upon  the 
infant.101 

In  the  modem  code  practice  of  New  York,  the  representa- 
tive of  the  plaintiff  as  well  as  that  of  the  defendant  is  called 
a  guardian  ad  litem,  and  must  be  appointed  by  the  court 
before  he  can  act  as  such.^^^ 

The  infant  defends  either  in  a  civil  suit  or  in  a  criminal 
prosecution  by  guardian  ad  litem. 

Not  only  is  it  true  that  he  cannot  defend  himself  except  by 
a  guardian  ad  litem,  but  no  judgment  can  be  taken  against 
him,  nor  any  valid  proceedings  had  in  the  suit,  till  such  a 
guardian  is  appointed  for  him.  It  is  therefore  incumbent 
on  the  prosecuting  attorney  in  every  criminal  prosecution 
and  on  the  plaintiff's  attorney  in  every  civil  action,  to  see 
to  it  that  the  appointment  of  a  guardian  ad  litem  is  made 
for  every  infant  defendant;  otherwise  any  judgment  ren- 
dered in  the  action  will  be  erroneous. 

In  many  cases,  this  appointment  is  the  merest  technical- 
ity ;  the  attorney  who  has  already  been  employed  by  the  in- 
fant may  be  appointed  guardian  ad  litem,  and  no  practical 
difference  in  the  conduct  of  the  suit  results ;  or  the  action 
may  already  be  properly  defended  by  the  adult  defendants ; 
but,  even  in  cases  where  the  appointment  is  a  mere  tech- 
nicality, it  is  one  which  is  absolutely  necessary  to  the  ren- 
dering of  a  valid  agreement.^^' 


Ann.  Cas.  1914  A  602;  Shuttles- 
worth  y.  Hughey,  6  Rich.  L.  (Sk 
C.)  329,  60  Am.  Dec.  130. 

101— Paskewie  v.  East  St  Louis 
R.  Co.,  281  in.  385,  L.  R  A.  1918  C 
62  and  note. 

102— N.  Y.  Code  of  Civil  Proc., 
!l  469,  470,  472. 

103— Johnson     ▼•    Waterhouse, 


152  Mass.  58S,  28  Am.  St  Sep.  858» 
11  L.  B.  A.  440;  Griffith  v.  Ven- 
tress,  91  Ala.  366,  24  Am.  St  Rep. 
918,  11  L.  R.  A.  193;  Johnson  y. 
So.  Pac.  R.  Co.,  160  Cal.  536;  Md. 
Casuallty  Co.  t.  Lanhcmi,  124  Ga. 
859;  Peak  v.  Shasted,  21  m.  137, 
74  Am.  Dec.  83;  Bloom  v.  Bur- 
dick,  1  Hill   (N.  T.)   180,  37  Am. 


^SUITS  BY  OB  AGUklNST  INFANTS 


43 


A  judgment  without  such  appointment  is  not,  however, 
void,  but  is  merely  erroneous  and  voidable.^^^ 


Dec  299;  Wearer  v.  Glen,  104  Va. 

443. 

For  an  interesting^  discussion  as 

to  the  mode  of  compensation  of  a 

guardian   ad  litem  appointed  by 

tbe  conrt,  and  the  amount  thereof, 

see    Richardson    v.    Tyson,    110 

Wise.  572,  84  Am.  St.  Rep.  937. 


As  to  whether  appearance  for 
an  infant  defendant  by  his  gen- 
eral guardian  is  sufficient,  or  a 
special  guardian  ad  litem  must  be 
appointed,  see  note,.  Ann.  Cas.  1912 
D363. 

104— Linn  v.  Collins,  77  W.  Va. 
592,  Ann.  Cas.  1918  C  86. 
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INSANE  AND  INCOMPETENT  PERSONS. 

§  20.  Insanity.  Insanity,  as  used  in  the  law,  is  a  com- 
prehensive term  including  all  kinds  and  degrees  of  mental 
deficiency  or  derangement  which  render  a  person  incapable 
of  rational  self-control,  and  which  destroy  his  capacity  to 
enter  into  a  contract  or  perform  other  acts  requiring  the 
use  of  reason.^  The  Latin  phrase  non  compos  mentis 
(which  literally  translated  means  "not  in  control  of  the 
mind/'  but  is  usually  translated  "not  of  sound  mind")  is 
used  with  substantially  the  same  wide  scope.^ 


1 — ^"Insane  Is  composed  of  two 
Latin  words:  in  (not)  and  sanua 
(sound).  It  means  unsound. 
There  Is  Tery  little  difference  be- 
tween an  insane  man  and  a  man 
of  unsoundness  of  mind  and  mem^ 
ory."  Nicewander  t.  Nicewan- 
der,  151  111.  156. 

The  R.  L  Statute  defines  an  in- 
sane person  to  include  "every 
idiot,  person  of  unsound  mind,  lu- 
natic and  distracted  person." 
CundeU  v.  Haswell,  22  R.  I.  508. 

"A  man  may  be  certainly  in- 
sane, although  he  be  not  either  a 
raring  maniac  or  an  absolute  im- 
becile. Nor  is  it  necessary  that 
a  delusion  which  possesses  him 
should  at  all  times  operate  with 
the  same  force,  or  that  his  self- 
control  should  at  all  times  be  en- 
tirely lost"  Haviland  t.  Hayes, 
37  N.  Y.  25. 

In  Gillmore  t.  Gillmore,  91  Kan. 
707,  61  L.  R.  A.    (N.  S.)    834,  it 


morphine  habit  such  as  to  bring 
one  utterly  under  the  influence  of 
another  may  constitute  unsound- 
ness of  mind. 

In  Owing*s  case,  1  Bland  Ch. 
(Md.)  370,  17  Am.  Dec.  311,  there 
is  an  elaborate  attempt  to  distin- 
guish and  define  the  difCerent 
types  of  insanity;  but  however 
valuable  this  medico-legal  discus- 
sion may  have  been  in  1826,  it 
can  hardly  be  regarded  as  of  sci- 
entific value  at  the  present  time. 

See  the  general  discussion  of 
the  manifestations  of  insanity  in 
Mutual  Life  Ins.  Co.  v.  Terry,  15 
Wall.  (U.  S.)  580. 

2— Owlog's  ease,  1  Bland  Ch* 
CHd.)  370, 17  Am.  Bee.  811$  Hovey 
v.  Chase,  52  Me.  304,  83  Am.  Dec. 
514;  Jackson  v.  King,  4  Cow.  (N. 
Y.)  207,  16  Am.  Dec.  354;  Beau- 
mont's case,  1  Whart.  (Pa.)  52,  29 
Am.  Dec.  33  and  note. 

"Under  the  generic  term  non 


was  held    that   addiction  to   the  I  compos  mentis   is   comprehended 
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It  includes  therefore  not  only  mania,  or  the  violent  de- 
rangement of  the  mental  powers  by  disease,  but  also  idiocy 
and  imbecility,  terms  which  indicate  a  complete  or  nearly 
complete  absence  of  the  reasoning  powers,^  dotage  or  senile 
dementia,  which  indicates  the  loss  of  mental  capacity  as  a 
result  of  old  age,^  and  the  myriad  other  forms  of  mental 
impairment  which  are  catalogued  by  physicians  and 
alienists. 

The  topic  also  includes  such  classes  of  partial  insanity  as 


erery  flpecles  of  mental  derange- 
ment which  incapacitate!  a  man 
from  assenting  to  or  making  a  le- 
gal contract"  Owing'a  case» 
eupra. 

3— People  ▼.  CroBswell,  13  Mich« 
427,  87  Am.  Dec.  774. 

Blackstone  distinguishes  be^ 
tween  an  idiot  who  "hath  had  no 
understanding  from  his  nativity/' 
and  a  lunatic  or  nan  compos  who 
has  lost  the  use  of  his  reason.  1 
Bl.  Com.  302,  304;  Hale  t.  Hills, 
8  Conn.  44. 

It  was  said  In  an  early  case 
that  a  person  who  was  deaf,  dumb 
and  blind  would  be  considered  in 
law  as  incapable  of  any  under- 
standing, "being  deficient  in  those 
inlets  which  furnish  the  human 
mind  with  ideas."  Brown  v. 
Brown,  3  Conn.  299,  8  Am.  Dec. 
187.  But  in  view  of  the  results 
of  modem  educational  methods  as 
shown  in  the  case  of  Helen  Kel- 
ler and  of  many  less  brilliant  and 
famous*  persons,  this  statement 
may  well  be  considered  obsolete. 
A  modem  case  which  holds  a  deaf 
mute  capable  of  contracting,  cit- 
ing many  cases  to  the  same  ef- 
fect, is  Alexier  ▼.  Matzke,  151 
Mich.  36,  123  Am.  St  Rep.  255,  14 


Ann.  Gas.  1917  B  288,  it  was 
said  in  this  case  that  "the  plain- 
tifC  appearing  to  be  a  deaf  mute, 
the  burden  of  proof  is  on  the  de- 
fendant to  show  that  plaintiff  exe- 
cuted the  contract  understand- 
ingly." 

In  Belcher  t.  Com.,  165  Ky.  649. 
Ann.  Cas.  1917  B  238,  it  was  held 
that  the  fact  that  the  accused  is  a 
deaf  mute  is  simply  a  circum- 
stance to  be  considered  with 
others  in  determining  his  mental 
capacity  to  commit  crime. 

In  Rex  T.  Stafkyrd  Prison, 
(1909)  2  K.  B.  81,  10  Ann.  Cas. 
442  and  note,  is  an  interesting 
discussion  of  the  English  practice 
when  the  accused  is  a  deaf  mute 
unable  to  understand  the  course 
of  the  trial. 

4— Owlng's  case,  1  Bland  Ch. 
(Md.)  370,  17  Am.  Dec.  311;  Den- 
nett y.  Dennett,  44  N.  H.  531,  84 
Am.  Dec.  97. 

It  was  held  in  Fairfield  v.  Gul- 
llfer,  49  Me.  360,  77  Am.  Dec.  265, 
that  the  words  "in  his  dotage"  do 
not  allege  Insanity.  "Dotage 
means  simply  feebleness  or  im- 
becility of  mind,  loss  of  under- 
standing, as  in  old  ageb** 
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monomania*  or  insane  delusions,^  in  which  the  subject  is 


&— Dibble  T.  Currier,  142  Oa. 
855,  Ann.  Cas.  1916  C  1. 

See  Owlng*8  case,  1  Bland  Ch. 
(Md.)  370,  3S8,  17  Am.  Dec  311, 
326. 

"A  man  may  be  mad  on  all  sab- 
Jects;  and  Uien,  thongh  he  may 
have  glimmerings  of  reason,  he  is 
not  a  responsible  agent  This  is 
general  insanity.  ♦  •  ♦  Partial  in- 
sanity is  confined  to  a  particular 
subject,  the  man  being  sane  on 
every  other.  In  that  species  of 
madness  it  is  plain  that  he  is  a  re- 
sponsible agent,  if  he  were  not 
instigated  by  his  madness  to  per- 
petrate the  act."  Com.  v.  Wire- 
back,  190  Pa.  St  138,  70  Am.  St 
Rep.  625. 

6 — ^Medill  r.  Snyder,  61  Kan.  15, 
78  Am.  St  Rep.  307;  Middleditch 
V.  Williams,  46  N.  J.  Eq.  726,  4  L. 
R.  A.  738;  Taylor  v.  Trich,  166  Pa. 
St  686.  44  Am.  St  Rep.  679; 
Thomas  y.  Carter,  170  Pa.  St  272, 
50  Am.  St  Rep.  170. 

See  the  extended  notes  as  to 
insane  delusions,  63  Am.  St  Rep. 
80,  Ann.  Cas.  1916  C  4,  37  U  R.  A. 
261,  and  27  L.  R.  A.  (N.  S.)  62. 

"An  Insane  delusion  is  a  belief 
in  something  impossible  in  the  na- 
ture of  things,  or  impossible  un- 
der the  circumstances  surround- 
ing the  afflicted  indiyidual,  and 
which  refused  to  irield  either  to 
eyidence  or  reason."  Irwin  t. 
Lattin,  29  S.  D.  1,  Ann.  Cas.  1914 
C  1044. 

"A  false  belief  for  which  there 
Is  no  reasonable  foundation,  and 
which  would  be  incredible  under 
the  giyen  circumstances  to  the 
same  person  if  of  sound  mind,  and 


concerning  *which  his  mind  was 
not  open  to  permanent  correction 
through  evidence  or  arguments." 
Kimberley*8  Appeal,  68  Conn.  428, 
57  Am.  St  Rep.  101  and  note,  37 
L.  R.  A.  261  and  note. 

Delusions  are  conceptions  that 
originate  spontaneously  in  the 
mind  without  evidence  of  any 
kind  to  support  them,  and  which 
can  be  accounted  for  on  no  rea- 
sonable hypothesis.  They  have  no 
foundation  in  reality,  and  spring 
from  a  diseased  or  morbid  condi- 
tion of  the  mind."  Potter  v. 
Jones,  20  Oreg.  239,  12  L.  R.  A 
161. 

"Insanity  is  a  disease  of  the 
mind,  and  delusion  a  symptom  of 
the  disease."  Ryan  v.  People,  60 
Colo.  426,  L.  R.  A.  1917  F  646. 

A  belief  in  spiritualism  is  not  in 
itself  evidence  of  insanity;  but  if 
an  insane  delusion  grows  out  of 
such  belief  a  will  induced  by  such 
insane  delusion  is  not  the  product 
of  a  sane  mind."  Irwin  v.  Lattin, 
29  S.  D.  1,  Ann.  Cas.  1914  C  1044 
and  note;  Connor  v.  Stanley,  72 
Cal.  666,  1  Am.  St  Rep.  84;  Or- 
chardson  v.  Cofleld,  171  111.  14,  63 
Am.  St  Rep.  211,  40  L.  R.  A.  256; 
Owen  V.  Crumbaugh,  228  111.  380, 
119  Am.  St.  Rep.  442,  10  Ann.  Cas. 
606;  O'Dell  v.  Gk)ff,  149  Mich.  162, 
119  Am.  St  Rep.  662,  10  L.  R.  A 
(N.  S.)  989;  and  see  note,  37  L.  R. 
A.  270. 

"A  belief  in  witchcraft  is  not  of 
itself  evidence  of  insanity."  It  is 
held  in  this  case  that  evidence 
that  a  testator  disinherited  chil- 
dren for  undutiful  conduct  which 
he  attributed  to  their  being  be- 
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sane  generally^  but  has  some  irrational  belief  or  obsession, 
due  to  mental  disease  or  aberration,  that  makes  him  incap- 
able of  rational  action  on  any  matter  affected  by  the  delu- 
sion ;  and  such  cases  of  uncontrollable  and  irrational  chronic 
desire  to  commit  a  particular  kind  of  criminal  act  as  klep- 
tomania, an  insane  impulse  to  steal,*^  dipsomania,  an  insane 
passion  for  intoxicating  liquors,^  or  pyromania,  an  insane 
impulse  to  set  fires.^ 

But  while  the  law  does  not  attempt  to  follow  medical  sci- 
ence in  analyzing  and  naming  the  various  kinds  of  mental 
deficiency  or  aberration,  it  applies  to  every  class  of  cases  in 
which  a  man's  mental  capacity  comes  in  question,  the  prac- 
tical test:  had  he  such  mental  power  that  he  could  under- 
stand and  rationally  act  on  the  particular  subject-matter  in 
question  :^o  if  the  making  of  a  contract  is  in  question,  had 
he  sufficient  intellect  to  understand  the  meaning  and  effect 


'vritched,  and  that  he  believed  that 
his  wife  and  daughters  were 
witches  and  practiced  their  infer- 
nal arts  upon  him,  was  not  cause 
for  setting  aside  a  will.  Adding- 
ton  T.  Wilson,  5  Ind.  137,  61  Am. 
Dec.  81.  A  similar  case,  also  sus- 
taining the  will,  was  Lee  y.  Lee,  4 
McCord  (S.  C.)  183,  17  Am.  Dec. 
722.  It  may  be  doubted  whether 
either  of  these  cases  would  be  fol- 
lowed at  the  present  time.  See 
post,  §  24,  note  8. 

7— Looney  t.  State,  10  Tex.  Ap. 
520,  88  Am.  Rep.  046;  State  v. 
Riedell,  9  Houst  (Del.)  550;  State 
V.  McCullough,  114  Iowa  532,  89 
Am.  St.  Rep.  382,  55  L.  R.  A.  378; 
Lewis  V.  Lewis,  44  Minn.  124,  20 
Am.  St.  Rep.  559,  9  L.  R.  A.  505; 
State  y.  Riddle,  245  Mo.  451,  Ann. 
Cas.  1914  A  884  and  note,  43  L. 
R.  A.  (N.  S.)  150  and  note. 

8~State    V.    Riedell,    9    Houst. 
(Del.)    550.      "Whether    there    is 


such  a  disease  as  dipsomania  Is  a 
question  of  science  and  fact,  not 
of  law."    State  y.  Pike,  49  N.  H. 
399,  6  Am.  Rep.  533. 
See  the  note,  19  Ann.  Cas.  1172. 

9 — Century  Dictionary,  8uh 
verbo. 

10— Dunphy  v.  Dunphy,  161  Cal. 
380,  38  L.  R.  A.  (N.  S.)  818,  Ann. 
Cas.  1913  B  1230;  Campbell  ▼. 
Campbell,  130  111.  466,  6  L.  R  A. 
167.  "Howeyer  necessary  analy- 
sis and  classification  of  mental 
diseases  may  be  to  the  science  of 
medicine,  they  are  impracticable 
and  unnecessary  in  legal  science. 
In  law  every  mind  is  sound  that 
can  reason  and  will  intelligently 
in  the  particular  transaction  be- 
ing considered,  and  eyery  mind  Is 
unsound  that  cannot  so  reason  or 
'will.  The  law  Inyestigates  no 
farther."  Johnson  y.  Maine,  83 
Me.  182. 
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of  the  contract  ;^i  if  the  making  of  a  will,  was  he  mentally 
capable  of  knowing  what  property  he  had  to  dispose  of  and 
appreciating  the  reasonable  claims  upon  him  of  his  various 
kindred  and  friends,  and  free  from  any  insane  delusion 
which  would  affect  his  testamentary  dispositions  ;^2  if  the 
question  is  as  to  his  competency  to  testify  as  a  witness,  has 
he  sufficient  understanding  to  understand  the  obligation  of 
the  oath,  and  to  be  capable  of  giving  a  trustworthy  account 
of  the  matters  which  he  has  seen  and  heard.^^ 

If  insanity  be  asserted  as  a  defense  in  a  criminal  prosecu- 
tion, the  first  question  is  whether  the  accused  was  of  such 
mental  capacity  as  to  understand  the  nature  and  conse- 
quences of  the  act  which  he  was  committing,  and  to  know 
that  it  was  wrong.  But  to  this  primary  test  there  is  added 
the  question  whether  the  accused  was  impelled  by  a  morbid 
desire  to  commit  the  act  in  question,  which  impulse  was 
created  by  mental  disease  and  was  too  strong  for  his  will  to 
overcome.  This  defense  of  irresistible  impulse,  or,  as  it  is 
sometimes  called,  moral  insanity,  is  recognized  by  the  courts 
of  some  of  the  American  states  and  denied  in  others.  Akin 
to  this  is  so-called  emotional  insanity,  where  the  loss  of  rea- 
son and  self-control  is  temporary,  and  is  produced  not  by 
mental  disease  but  by  violent  passion  or  other  emotion.  This 


11 — See  post,  §  23. 

12 — See  post,  §  24. 

13— Bist  of  Colmnbla  t.  Annes, 
107  U.  S.  519;  Worthington  v. 
Mencer,  96  Ala.  310,  17  L.  R.  A. 
407;  State  y.  Simes,  12  Idaho  310, 
9  Ann.  Cas.  1216;  Pea.  v.  Enright, 
256  HI.  221,  Ann.  Cas.  1913  E 
818  and  full  note;  C!oleman  v. 
Com.,  26  Gratt.  (Va.)  865,  18  Am. 
Rep.  711,  Thayer's  Cases  on  Evi- 
dence, 2nd  ed^  1075. 

It  fs  said  in  Worthington  t. 
Mencer,  supra,  that  one  who  is  so 
mentally   deficient  as  not  to   be 


chargeable  with  contributory  neg- 
ligence for  his  part  in  a  collision 
is  not  a  competent  witness  to  the 
facts  of  the  collision. 

But  in  State  v.  Slraes,  supra,  a 
witness  was  held  competent  to 
testify  to  a  rape  upon  her,  though 
the  charge  was  based  on  her  be- 
ing incapable  to  consent  to  the 
act  by  reason  of  her  mental  un- 
soundness. That  a  witness  had 
been  adjudged  insane,  which  adju- 
dication is  still  in  force,  is  admis- 
sible to  affect  the  weight  of  his 
evidence.  Mason  v.  State,  74  Tex. 
Cr.  256,  Ann.  Cas.  1917  D  1094. 
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species  of  fury  or  temporary  insanity,  if  it  can  legritimately 
be  called  insanity  at  all,  has  never  been  accepted  as  a  justifi- 
cation or  excuse  for  the  committing  of  a  crime.  But  the 
topic  of  insanity  as  a  defense  for  a  criminal  prosecution  is 
too  complex  to  be  briefly  summarized,  and  reference  must  be 
had  to  a  later  section,  where  it  will  be  discussed  more  at 
length.1* 

§21.  Plxiceedings  to  establish  insanity.  The  question 
whether  a  given  person  is  sane  or  insane  may  often  arise  in 
the  course  of  ordinary  civil  suits  or  criminal  prosecutions, 
as  when  the  mental  competency  of  one  who  made  a  will  or 
contract,  or  entered  into  a  marriage,  is  denied  in  a  suit  to  es- 
tablish such  will,  contract  or  marriage,  or  when  insanity  is 
made  a  defense  to  a  criminal  charge.  In  such  cases  the  fact 
is  to  be  proved  by  the  ordinary  methods,  and  under  the  ordi- 
nary rules  of  evidence. 

In  the  nature  of  things  opinion  evidence  is  important  in 
trying  this  issue,  qualified  experts  being  permitted  to  ex- 
press their  opinion  as  to  the  sanity  of  the  party  based  on 
his  conduct  and  appearance,  which  they  have  seen  and  to 
which  they  testify,  and  also  by  answering  hypothetical 
questions,  in  which  are  embodied  the  facts  that  are  claimed 
to  have  been  proved  by  the  witnesses  to  fact;**  and  it  is 
usually  held  that  non-expert  witnesses  may  also  testify  to 
their  opinion  as  to  the  sanity  or  insanity  of  the  person  in 
question,  if  they  have  had  adequate  opportunity  for  observa- 
tion of  his  conduct,  first  stating  to  the  jury  the  observed 
facts  on  which  their  testimony  is  based.*® 


14 — See  post,  §  25. 

15 — Conn.  Mut.  Life  Ins.  Co.  v. 
Lathrop,  111  U.  S.  612.  Thayer's 
Cases  on  Ehridence.  2nd  ed.,  681; 
Grand  Lodge  v.  Wieting,  168  111. 
408»  61  Am.  St  Rep.  123;  Hathorn 
T.  King,  8  Mass.  371,  5  Am.  Dec. 
106. 

See  the  note,  39  L.  R.  A.  305, 


eoyerlng  the  entire  suhject  of  ex- 
pert, evidence  as  to  sanity. 

16— Conn.  Mut  Life  Ins.  Co.  t. 
Lathrop,  111  U.  S.  612^  Thayer's 
Cases  on  ETidence,  2iid  ed.«  681; 
Atwood  y.  Atwood,  84  Conn.  169, 
37  L.  R.  A.  (N.  S.)  591;  State  v. 
Rumble,  81  Kan.  16,  25  L«  R.  A.  (N. 
S.)  376;  Com.  v.  Wirehack,  190  Pa. 


EVIDENCE  AS  TO  SANITY 


63 


Evidence  of  the  insanity  of  ancestors  and  collateral  rela- 
tives of  the  person  in  question  is  admissible,  but  only  when 
there  is  direct  evidence  of  his  own  insanity.^^ 

In  the  absence  of  any  evidence  as  to  a  person's  mental 
condiGon  his  sanity  will  be  presumed,  since  sanity  is  the 
normal  and  usual  condition,  and  since  a  contrary  rule  would 
require  proof  of  sanity  to  accompany  every  proof  of  a  con- 
tractual or  criminal  act.^®  The  exact  effect  of  the  presump- 
tion is  one  of  the  most  disputed  questions  in  the  law  of  evi- 
dence. 

Some  authorities  hold  that  the  presumption  is  itself 
of  evidential  force,  and  that  the  party  asserting  the  insan- 
ity of  any  person  has  always  the  burden  of  proof  on  that 
issue.^^  Other  authorities  hold  that  the  presumption  oper- 
ates merely  in  the  absence  of  evidence ;  and  that  when  by  the 
evidence  introduced  on  either  side  the  question  of  sanity  is 
cast  in  doubt,  the  party  having  the  burden  of  proving  a  con- 
tractual or  criminal  act  must  prove  not  only  the  physical 
act,  but  also  the  mental  capacity  on  which  responsibility  is 


St.  138,  70  Am.  St.  Rep.  625;  At- 
kins y.  State,  119  Tenn.  468,  13  L. 
R.  A.  (N.  S.)  1031. 

See  the  fall  note  concerning 
non-expeit  ox^inion  evidence  as  to 
sanity,  88  L.  R.  A,  721. 

In  New  York  and  Oklahoma  the 
witness  is  permitted  to  state  his 
contemporaneous  impression  as 
to  whether  the  person's  condact 
was  rational  or  irrational,  but  not 
to  give  a  general  opinion  as  to  his 
sanity.  Clapp  v.  Fullerton,  84  N. 
Y.  190,  90  Am.  Dec.  681;  Re  Myer, 
184  N.  Y.  54,  6  Ann.  Gas.  26;  Quen- 
nan  t.  Territory,  11  Okla.  261,  61 
L.  R.  A.  324. 

As  to  this  distinction  see  Qnen- 
nan  r.  Okla.,  190  U.  S.  548;  Duthey 


y.  State,  131  Wis.  178,  10  L.  R;  A. 
(N.  S.)  1032. 

17 — James  y.  State,  193  Ala.  55, 
Ann.  Oas.  1918  B  119  and  note; 
Dillman  y.  McDaniel,  222  111.  276, 
113  Am.  St  Rep.  400. 

18~Higglns  y.  Carlton,  28  Md. 
115,  92  Am.  Dec.  666;  Jackson  v. 
Van  Dusen,  5  Johns.  (N.  Y.)  144, 

4  Am.  Dec.  330;  Orabill  y.  Barr, 

5  Pa.  St  441,  47  Am.  Dec.  418. 

19 — Sturdevtint's  Appeal,  71 
Conn.  392,  Thayer's  Cases  on  Eyi- 
dence,  2nd  ed.,  95;  Egbers  y.  Eg- 
bers,  177  HI.  82;  HIggins  v.  Carl- 
ton, 28  Md.  115,  92  Am.  Dec.  666; 
Delafleld  y.  Parish,  25  N.  Y.  9; 
Orabill  y.  Barr,  5  Pa.  St  441,  47 
Am.  Dec.  418;  Re  Cowdrey,  77  Vt 
359. 
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based.^^  This  conflict  is  especially  sharp  on  the  question  of 
the  burden  of  proof  as  to  sanity,  when  insanity  is  asserted 
as  a  defense  to  a  criminal  prosecution.^^ 


20— Sutton  y.  Sadler,  3  C.  B.  (N. 
S.)  87,  Thayer's  Cases  on  Evi- 
dence,  2nd  ed.,  97;  Croimlnsbleld 
?•  Crownlnsliield,  2  Gray  (Mass.) 
521,  Thayeifg  Cases  100,  Thayer's 
Preliminary  Treatise  on  Evidence^ 
pp.  382-3. 

21 — The  rule  -which  has  been 
called  the  ''American  doctrine"  is 
very  conyincingly  stated  in  Davis 
T.  United  States,  160  U.  S.  469, 
Thayer's  Cases  90,  as  follows: 
"Upon  whom  must  rest  the  bur- 
den of  proving  that  the  accused 
belongs  to  the  class  capable  of 
committing  crime?  On  principle 
it  must  rest  upon  those  who  af- 
firm that  he  has  committed  the 
crime  for  which  he  is  indicted. 
That  burden  is  not  fully  dis- 
charged, nor  is  there  any  legal 
right  to  take  the  life  of  the  ac- 
cused* until  guilt  is  made  to  ap- 
pear from  all  the  evidence  in  the 
case.  The  plea  of  not  guilty  is 
not  a  plea  in  confession  and  avoid- 
ance, for  it  is  a  plea  that  contro- 
verts the  existence  of  every  fact 
essential  to  constitute  the  crime 
charged.  Upon  that  plea  the  ac- 
cused may  stand,  shielded  by  the 
presumption  of  his  innocence,  un- 
til it  appears  that  he  is  guilty,  and 
his  guilt  cannot  in  the  rery  na- 
ture of  things  be  regarded  as 
proved  if  the  Jury  entertain  a  rea- 
sonable doubt  from  all  the  evi- 
dence whether  he  was  legally  cap- 
able of  committing  crime.  The 
la'w  presumes  that  every  one 
charged  with  crime  is  sane  and 
thus  supplies  in  the  first  instance 


the  required  proof  of  capacity  to 
commit  crime.  It  authorizes  the 
Jury  to  assume  at  the  outset  that 
the  accused  is  criminally  respon- 
sible for  his  acts.  But  to  hold 
that  such  presumption  must  abso- 
lutely control  the  Jury  until  it  is 
overthrown  or  impaired  by  evi- 
dence sufficient  to  establish  the 
fact  of  insanity  beyond  all  rea- 
sonable doubt  or  to  the  reason- 
able satisfaction  of  the  Jury,  is  in 
effect  to  require  him  to  establish 
his  innocence,  by  proving  that  he 
is  not  guilty  of  the  crime  charged. 
His  guilt  cannot  be  said  to  have 
been  proved  beyond  a  reasonable 
doubt  if  the  Jury,  upon  all  the 
evidence,  have  a  reasonable  doubt 
whether  he  was  legally  capable  of 
committing  crime." 

See  also  the  lucid  and  convinc- 
ing opinion  in  Cunningham  v. 
State,  56  Miss.  269,  31  Am.  Rep. 
360. 

A  full  presentation  of  the  con- 
trary or  so-called  Englisih  doc- 
trine, that  the  burden  of  proving 
insanity  rests  upon  the  accused, 
may  be  found  in  State  v.  Quigley, 
26  B.  L  26S,  67  Am.  St,  Bep.  622, 
6  Ann.  Cas.  920  and  note^  67  L.  & 
A.  «22* 

The  cases  upon  this  question 
are  classified  in  Wigmore  on  Evi- 
dence, volumes  IV  and  V,  §  2501; 
but  Professor  Wigmore  errs  in 
placing  the  New  York  cases  in  his 
second  class;  they  clearly  sup- 
port the  "American  doctrine"  as 
defined  in  Davis  v.  U.  S.,  supra.  A 
full  citation  of  the  cases  on  both 
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But  if  a  state  of  general  and  permanent  insanity  is  shown 
to  have  existed  at  a  certain  time,  there  is  a  presumption  of 
its  continuance,  which  requires  one  alleging  sanity  at  a  later 
time  to  assume  the  burden  of  proof  .^^ 

Besides  these  cases  in  which  sanity  becomes  a  subordinate 
issue,  it  is  sometimes  necessary  to  bring  a  direct  proceeding 
to  declare  a  person  insane  in  order  to  procure  his  confine- 
ment in  an  asylum  or  other  place  suitable  for  his  care,  or  to 
obtain  legal  authority  for  some  one  to  manage  for  him  the 
affairs  that  he  has  become  incompetent  to  manage  for  him- 
self. In  the  earliest  English  law  the  lord  of  the  fee,  and 
later  the  King  as  Lord  of  the  entire  realm  and  parens 
patriae,  had  the  custody  of  idiots  and  lunatics  and  the  con- 
trol and  income  of  their  lands.  But  the  fact  of  lunacy  had 
first  to  be  established  by  the  verdict  of  a  jury,  and  to  pro- 
cure such  verdict  the  writ  "de  lunatico  inquirendo*^  or  *'de 
idiota  inquirendo'*  was  used.  This  writ  could  be  prayed  out 
by  anyone,  even  by  a  stranger,  though  of  course  it  was 
usually  applied  for  by  some  near  relative  to  the  supposed 
lunatic.23  In  the  United  States  the  State  has  succeeded  to 
the  office  of  the  King  as  the  supreme  guardian  of  those  who 
need  the  public  care,  and  the  process  is  by  application  to  the 


sides  la  also  given  in  Adair  v. 
State,  6  Okla.  Crim.  284,  44  L.  R. 
A.  (N.  S.)  119  and  note. 

22— Re  Cochran's  wiU,  1  T.  B. 
Man.  (Ky.)  264,  15  Am.  Dec.  116, 
and  note;  Higgins  y.  Carlton,  28 
JMd.  115,  92  Am.  Dec.  666;  Jack- 
son V.  King.  4  Cow.  (N.  C.)  207, 
15  Am.  Dec.  354;  Clark  v.  Fischer, 
1  Paige  Ch.  (N.  Y.)  171,  19  Anu 
Dec.  402;  Re  Brown,  39  Wash.  160, 
109  Am.  St.  Rep.  868,  4  Ann.  Cas. 
488  and  note,  1  L.  R.  A.  (N.  S.) 
640. 

Oorbit  V.  Smith,  7  lofwa  60,  71 
Am.  Dec.  431.  distinguishes  be- 
tween a  former  state  of  insanity 


"faabitnal  and  apparently  con- 
firmed, or  one  only  temporary  and 
not  continuous/*  and  holds  that 
the  existence  of  a  prior  period  of 
lunacy  of  the  latter  kind  will  not 
throw  the  burden  of  proof  upon 
the  party  asserting  competency. 

23— Hughes  y.  Jones,  116  N.  T. 
67, 15  Anu  St  Rep.  886,  5  L.  B.  A. 
682;  Dodge  y.  Cole,  97  111.  338,  37 
Am.  Rep.  Ill;  Hamilton  v.  Tra- 
ber,  78  Md.  26,  44  Am.  St.  Rep. 
258;  Re  Connor,  254  Mo.  65,  49  L. 
R.  A.  (N.  S.)  1108;  State  v.  Guin- 
otte,  257  Mo.  1,  Ann.  Cas.  1915  D 
658,  51  L.  R.  A.  (N.  S.)  1191;  1 
Blackstone's  Com.  303,  305, 


56 


INSANE  AND  INCOMPETENT   PERSONS 


courts  having  jurisdiction  by  statute,  usually  the  chancery 
courts  or  those  having  jurisdiction  of  probate  matters.^* 
Legal  notice  to  the  alleged  lunatic  and  an  opportunity  to 
appear  at  the  hearing  and  oppose  the  application  are  essen- 
tial to  the  jurisdiction  of  the  court ;  if  his  lunacy  is  such  as 
makes  it  necessary  to  dispense  with  this,  the  justifying  facts 
should  appear  on  record.^^ 

From  the  necessity  of  the  case  an  insane  person  may  be 
temporarily  restrained  without  legal  process,  if  need  be  in 
an  asylum,  if  his  going  at  large  is  dangerous  to  himself  and 
others ;  but  such  detention  must  be  followed  by  the  institu- 
tion of  legal  proceedings  to  determine  his  mental  condition 
and  provide  for  his  permanent  care.^® 

One  who  voluntarily  applies  for  admission  to  a  private 
hospital,  and  signs  an  agreement  to  abide  by  its  rules,  does 
not  thereby  surrender  all  control  of  himself.    If  he  after- 


24 — Seara  v.  Terry,  26  Conn. 
273;  Hamilton  v.  Traber,  78  Md. 
26,  44  Am.  St  Rep.  258;  State  v. 
BiUings,  55  Minn.  467,  43  Am.  St 
Rep.  425;  DeHart  t.  Condit,  51 
N.  J.  Eq.  611,  40  Am.  St  Rep.  545. 

In  Dodge  v.  Cole,  97  III.  338,  37 
Am.  Rep.  Ill,  tlie  power  to  sell 
real  estate  of  a  lunatic  was  held 
to  be  a  part  of  the  inherent  juris- 
diction of  the  Court  of  Chancery, 
which  it  might  exercise  without  a 
specific  statute.  In  other  cases 
the  power  is  held  to  depend  on 
express  statute  provisions. 

25--Be  AHen,  82  Tt  865^  26  L. 
B.  A.  (N.  S.)  2S2  and  note;  Mc- 
Curry  v.  Hooper,  12  Ala.  823,  46 
Am.  Dec.  280;  Re  Lambert,  134 
Calif.  626,  86  Am.  St  Rep.  296, 
55  L.  R.  A.  856;  Supreme  Council 
Royal  Arcanum  v.  Nicholson,  104 
Md.  472,  10  Ann.  Cas.  213  and 
note;  State  t.  Billings,  55  Minn. 
467»  43  Am.  St  Rep.  426;  Dutcher 


V.  HiH,  29  Mo.  271,  77  Am.  Dec 
572;  Re  Blefwitt  131  N.  Y.  546; 
Re  Cktnnon,  16  R.  I.  537,  27  Am.  St 
Rep.  759,  5  L.  R  A.  359;  Evans  y. 
Johnson,  39  W.  Va.  299,  45  Am.  St 
Rep.  912,  23  L.  R.  A.  737  and  note. 

26— Kelleher  ▼.  Potnam,  60  'S. 
H.  80,  49  Am.  Rep.  804;  Porter  t. 
Ritch,  70  Conn.  235,  39  L.  R.  A. 
353;  Look  v^.  Dean,  108  Mass.  116. 
11  Am.  Rep.  323;  Re  Gannon,  16 
R.  I.  537,  27  Am.  St  Rep.  759,  5 
L.  R.  A.  359 ;  Re  Allen,  82  Vt  365, 
26  L.  R.  A.  (N.  S.)  232. 

Witte  V.  Haben,  131  Minn.  71. 
Ann.  Cas.  1917  D  534  and  note,  L. 
R.  A.  1016  A  228  and  note,  holds 
that  a  police  officer  is  not  Justified 
in  detaining  a  person  as  insane  by 
the  fact  that  he  had  been  reported 
insane  to  the  police,  and  that  the 
defendant  in  good  faith  belieyed 
these  reports  to  be  true.  See 
other  cases  upon  this  point  cited 
In  the  DOtea. 
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ward  desires  to  leave,  the  managers  cannot  detain  him  by 
force,  unless  he  is  in  such  condition  as  to  make  his  deten- 
tion necessary  for  his  safety  or  that  of  others,  in  which  case 
they  should  notify  his  friends  and  have  legal  steps  taken 
for  his  confinement.^^ 

It  has  been  held  recently  that  an  adjudication  of  lunacy 
based  on  the  report  of  a  commission  of  six  persons  as  pro- 
vided by  statute  violates  the  constitutional  right  to  a  Jury 
trial.2^  But  most  of  the  decisions  upon  this  question  hold 
that  a  jury  trial  is  not  essential*  The  conflict  of  decisions 
is  perhaps  due  to  the  fact  that  in  some  states  a  jury  had  been 
used  in  such  cases  prior  to  the  adoption  of  the  constitution, 
and  in  other  states  not.^^ 

A  statute  providing  that  one  tried  on  a  criminal  charge 
and  acquitted  on  the  sole  ground  of  insanity  shall  be  con- 
fined as  insane  upon  the  order  of  the  trial  judge  is  valid.  In 
this  case  the  insanity  of  the  accused  has  already  been  as- 
serted by  himself,  and  established  by  the  verdict  of  a  jury ; 
and  his  right  to  afterward  bring  proper  proceedings  to  re- 
cover his  liberty,  if  he  should  be  restored  to  sanity,  affords 
an  adequate  protection  against  his  being  confined  perma- 
nently because  of  an  insane  condition  existing  at  the  time  of 
the  crime,  but  from  which  he  has  recovered.*®  But  if  the 
statute  expressly  provides  that  he  should  not  be  released 
from  confinement  except  by  a  special  act  of  the  legislature, 
it  is  unconstitutional.*^ 


27— <3ook  T.  Highland  Hospital, 
168  N.  G.  250,  Aim.  Gas.  1917  G 
168  and  note,  U  R.  A.  1915  D  611 
and  note. 

28— WWte  v.  White,  108  Tex. 
570  Ii.  R.  A.  1918  A  339  and  note. 

29-— Re  Dowdell,  169  Mass.  387, 
61  Am.  St.  Rep.  290;  Ex  p.  Dag- 
ley,  35  Okla.  180,  44  L.  R.  A.  (N. 
S.)  889;  and  see  other  cases  cited 
in  the  note  to  White  t.  White, 


80— Be  Brown,  99  Wash.  160, 
109  Am.  St  Bep.  868,  4  Ann,  Gas. 
488  and  note,  1  L.  B.  A.  (N.  S.) 
540  and  note;  Re  Glark,  86  Kan. 
539,  Ann.  Gas.  1913  C  317,  39  L. 
R.  A.  (N.  S.)  680;  People  v.  Ghan- 
ler,  196  N.  Y.  625,  25  L.  R.  A.  (N. 
S.)  946  (the  Thaw  case).  See 
Northfoss  Y.  Welch,  116  Minn.  62, 
Ann.  Gas.  1913  A  1257  and  note, 
86  L.  R.  A.  (N.  S.)  578  and  note. 

81— Re  Boyett,  136  N.  C.  415, 103 
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One  convicted  of  crime  is  not  entitled  after  sentence  to 
assert  his  present  insanity  and  demand  a  trial  of  that  issue 
before  a  common-law  jury.  The  determination  of  his  sanity 
by  a  sheriff's  jury  in  accordance  with  statute  is  due  process 
of  law.82 

§  22.  Froceedings  to  appoint  a  gruardian  for  an  incom- 
petent. The  inability  of  a  person  of  disordered  or  enfeebled 
mind  to  manage  his  property  and  aff airs,  or  to  care  for  him- 
self personally  in  cases  not  aggravated  enough  to  require 
his  confinement,  often  makes  necessary  the  appointment  of 
a  guardian,  committee  or  conservator  (as  such  trustee  is 
called  in  different  states)  to  manage  his  person  or  property, 
or  both.  In  some  states  the  statutory  provision  for  appoint- 
ment of  a  guardian  to  an  adult  person  is  conditioned  on  the 
person  being  insane,  of  unsound  mind,  or  other  equivalent 
phrase,  and  in  those  states  the  proceeding  for  the  appoint- 
ment of  a  guardian  is  virtually  an  inquisition  of  lunacy .^^ 

But  in  other  states,  principally  in  New  England,  the  stat- 
utes provide  for  the  appointment  of  a  guardian  to  one  who 
is  incompetent  to  manage  his  affairs  though  his  incompe- 


Am.  St  Rep.  944,  1  Ann.  Oas.  729, 
67  L.  R.  A.  972. 

32— Nobles  y.  Georgia,  168  U. 
S.  398;  Ferguaon  v.  Martineau,  115 
Ark.  317,  Ann.  Cas.  1916  E  421 
and  note;  State  t.  Smith  (N.  M.)  3 
A.  L.  R.  83. 

33 — ^Eslaye  v.  Lepretre,  21  Ala. 
604,  56  Am.  Dec.  266;  Emerlck  y. 
Emerlck,  83  Iowa  411,  13  L.  R.  A. 
757  and  note;  Lindsey's  Case,  44 
N.  J.  Eq.  564,  6  Am.  St.  Rep.  913; 
Heckman  v.  Adams,  50  Ohio  St 
305;  Beaumont's  Case,  1  Whart 
(Pa.)  52,  29  Am.  Dec.  33;  Manley 
y.  Staples,  62  Vt  153,  8  U  R.  A. 
707. 

"The  Jurisdiction  of  the  court  to 


appoint  a  guardian  is  not  confined 
to  cases  of  Insanity,  idiocy  or  in** 
nacy,  strictly  so  called,  but  ex- 
tends to  eyery  case  of  mental  un- 
soundness or  ImbecUlty  which  has 
reached  such  a  degree^  from  what- 
eyer  cause,  as  renders  its  subject 
IncaiMible  of  conducting  the  ordi- 
nary aftairs  of  life,  and  leayes  him 
in  a  condition  to  become  a  Tictlm 
of  his  own  folly  or  the  fraud  of 
others.  But  in  no  case  should  the 
beneyolent  purpose  of  the  statute 
be  abused  by  the  assumption  of 
Jurisdiction  oyer  the  person  or 
property  of  another  until  such  a 
degree  of  mental  unsoundness  is 
clearly  made  to  appear."  McCam- 
mon  y.  Cunningham,  108  Ind.  645. 
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tency  may  not  amount  to  imbecility  or  insanity,  but  may  be 
the  result  of  the  feebleness  of  old  age,  of  intemperate  habits, 
or  even  of  such  a  reckless  or  spendthrift  disposition  as  seems 
likely  to  bring  the  person  to  want  and  make  him  a  public 
charge,®* 

Jurisdiction  to  determine  the  fact  of  incompetency  and  to 
appoint  a  guardian  is  usually  vested  either  in  the  courts  of 
chancery  or  in  those  having  jurisdiction  over  the  probate  of 
wills  and  administration  of  estates.®^ 

Guardianship  for  insane  and  incompetent  persons  is  cov- 
ered by  the  same  general  principles  as  guardianship  for 
infants,  though  the  application  of  these  principles  is  some- 
times affected  by  the  difference  in  the  disability  of  the  ward, 
the  difference  in  the  duration  of  the  appointment,  which  in 
the  case  of  an  infant  looks  forward  to  a  fixed  date,  that  of 
his  reaching  majority,  and  the  fact  that  the  control  of  an 
infant  and  his  property  should  be  exercised  so  as  to  pre- 
serve it  and  fit  him  for  assuming  charge  of  it  himself  at  his 
majority,  while  with  an  insane,  intemperate  or  spendthrift 
ward  the  duration  of  the  trust  is  indefinite  and  the  condi- 


84— Re  Streiir,  119  Wis.  Me,  100 
Anu  St  Beift.  W$;  Wentz's  Appeal, 
76  Conn.  406;  Fairfield  v.  GulUfer, 
49  Me.  360,  77  Am.  Dec.  265;  Nor- 
tofn  y.  Leonard,  12  Pick.  (Mass.) 
162;  Providence  Co.  Say.  Bk.  y. 
Hughes,  26  R.  L  73,  106  Am.  St 
Rep.  682. 

In  Dennett  y.  Dennett,  44  N.  H. 
531,  84  Am.  Dec.  97,  it  was  held 
that  one  Was  "of  unsound  mind" 
within  the  meaning  of  such  a  stat- 
ute If  he  "had  lost  his  memory 
and  understanding  hy  old  age, 
sickness  or  other  accident,  so  as 
to  render  him  incapable  of  trans- 
acting his  business  or  of  manag- 
ing his  property." 


In  Maryland  there  is  a  statute 
by  which  the  provisions  for  ap- 
pointment of  committees  to  luna- 
tics are  expressly  extended  to  in- 
clude habitual  drunkards.  Tome 
y.  Stump,  89  Md.  264.  And  the 
same  is  true  in  New  York.  Wads- 
worth  y.  Sharpsteen,  8  N.  Y.  388, 
59  Am.  Dec.  499. 

35— Hare  y.  Show,  84  Ark.  83, 
120  Am.  St.  Rep.  17;  KimbaU  y. 
Fisk,  39  N.  H.  110,  75  Am.  Dec. 
213;  Re  Sail,  59  Wash.  539,  140 
Am.  St.  Rep.  885. 

"The  pcwer  lies  in  the  sover- 
eignty of  the  state;  the  procedure 
only  is  statutory."  Re  Sail,  supra^ 
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tion  of  fhe  ward  is  often  one  of  deterioration  instead  of 
gradual  progress  toward  self-control. 

The  entire  subject  of  the  appointment^  selection,  powers 
and  duties  of  guardians  of  both  kinds,  and  of  the  supervi- 
sion of  the  trusts  by  the  appointing  court,  will  be  separately 
discussed  in  later  chapters.^® 

36— See  post,  Part  VL 


CHAPTER  in 

INSANE  AND  INCOMPETENT  PERSONS. 

IL     THEIR  LEGAL  BESFONSIBILITY. 

§  23.  Contracts  of  insane  or  incompetent  persons.  Since 
the  essence  of  a  contract  is  the  meeting  of  minds,  it  is  evi- 
dent  that  if  one  of  the  parties  is  without  mental  capacity, 
the  so-called  contract  is  not  a  contract  in  fact.  That  the 
contract  of  an  insane  person  should  be  held  void  or  voidable 
is  so  evidently  required  by  justice  as  to  create  surprise  that 
it  ever  should  have  been  denied.  Blackstone  points  out  that 
'In  the  time  of  Edward  I,  non  compos  was  a  sufficient  plea 
to  avoid  a  man's  own  bond ;''  but  that  a  series  of  decisions 
in  the  fourteenth  and  fifteenth  centuries,  based  on  the  spe- 
cious phrase  that  ''No  man  should  be  permitted  to  stultify 
himself/'  denied  to  the  party  himself  the  right  to  allege  that 
he  was  insane  when  the  contract  was  made.  The  absurdity 
of  this  rule  was  perceived  even  before  Blackstone's  day,  and 
it  has  now  long  been  obsolete.^ 

If  upon  an  inquisition  of  lunacy  or  an  equivalent  proceed- 
ing he  has  been  adjudged  insane  or  incompetent  to  manage 
his  affairs,  that  judgment  gives  notice  to  all  the  world  of 
his  incapacity,  and  any  contract  thereafter  made  by  him  is 
ipso  facto  void.2    But  if  no  adjudication  of  insanity  or  in- 


1— n  Black.  ConL  291-2;  Bar- 
ret T.  Buxton,  2  Aik.  (Tt)  167, 16 
Am.  Dec  691;  Owing's  case,  1 
Bland  Ch.  (Md.)  370,  17  Am.  Dec. 
311;  Cameron-Backley  Co.  v. 
Thornton  Light  ft  Power  Co.,  138 
N.  C.  365,  107  Am.  St.  Rep.  532; 
Bensell  ▼.  Chancellor,  5  Whart 
(Pa.)  371,  34  Am.  Dec.  561. 


2— Re  Walker  (1906)  1  Ch.  160, 
4  Brit.  Rul.  Cas.  432  and  note; 
American  Trust  Co.  v.  Boone,  102 
Ga.  202,  66  Am.  St.  Rep.  167,  40 
L.  R.  A.  250;  Pearl  v.  McDowell,  3 
J.  J.  Marsh.  (Ky.)  658,  20  Am. 
Dec.  199;  Chandler  ▼.  Simmons, 
97  Mass.  508,  93  Am.  Dec.  117; 
L'Amourenz  y.  Ch-oshy,   2   Paige 
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competency  had  been  made,  the  question  of  his  mental  com- 
petency to  enter  into  a  contract  must  be  determined  by  the 
tribunal  which  is  asked  to  enforce  the  contract ;  and  the  de- 
cisive test  is:  had  he  sufficient  mental  capacity  to  under- 
stand the  act  in  which  he  was  engaged,  its  scope  and  effect, 
nature  and  consequences.^  If  not,  the  contract  is  voidable 
by  himself  after  restoration  to  sanity,  by  his  guardian  if  one 
be  appointed,  or  by  his  legal  representatives  after  his  death.^ 
But  to  this  right  to  avoid  the  contract  there  are  certain 
exceptions  based  on  the  necessity  of  doing  justice  to  the 


CSh.  (N.  T.)  422,  22  Am.  Dec.  656 
and  note;  Hughes  y.  Jones,  116 
N.  T.  67,  15  Am.  St.  Rep.  386,  5  L. 
R.  A.  632, 

Contra^  McCormick  y.  Littler, 
86  111.  62,  28  Am.  Rep.  610. 

But  the  finding  In  such  an  In- 
quisition that  the  person  had  been 
insane  for  a  certain  preyious  pe- 
riod is  not  conclusiye  as  to  acts 
before  the  adjudication.  Den  y. 
Clark,  10  N.  J.  L,.  217,  18  Am.  Dec. 
417;  Hutchinson  y.  Sandt,  4  Rawle 
(Pa.)  234,  26  Am.  Dec.  127  and 
note;  Sims  y.  McLiure,  8  Rich.  £q. 
(S.  C.)  286,  70  Am.  Dec.  196. 

If  one  has  been  adjudged  an 
habitual  drunkard  and  a  guard- 
ian appointed  for  him,  that  ipso 
facto  renders  him  incapable  of 
contracting;  any  contract  there- 
after made  by  him  is  yoid,  al- 
though he  were  sober  when  he 
made  It  Wadsworth  y.  Sharp- 
steen,  8  N.  Y.  888,  59  Am.  Dec 
499. 

One  who  has  been  placed  un- 
der guardianship  as  an  habitual 
drunkard  "is  conclusiyely  pre- 
sumed ix>  be  incapable  of  conduct^ 
ing  her  affairs.  She  cannot  trans- 
act  any   business.     She   cannot 


make  a  yalid  deed  or  bond  *  *  * 
She  cannot  do  anything  which  in- 
yolyes  the  exercise  of  discrimina- 
tion and  Judgment."  PhUadelphla 
Ins.  Go.  y.  Allison,  108  Me.  326, 
39  L.  R.  A.  (N.  S.)  39. 

3— Martin  y.  Harsh^  231  IlL  384, 
13  L.  R.  A.  (N.  S.)  1000;  Dennett 
y.  Dennett,  44  N.  H.  631,  84  Am. 
Dec.  97;  Young  y.  Steyens,  48  N. 
H.  133,  97  Am.  Dec.  692,  2  Am. 
Rep.  202 ;  Jackson  y.  King,  4  Cow. 
(N.  Y.)  207,  15  Am.  Dec.  354  and 
note;  Cameron-Backley  Company 
y.  Thornton  Light  &  Power  Co., 
138  N.  C.  366,  107  Aixl  St.  Rep. 
632;  Sprinkle  y.  Wellborn,  140  N. 
C.  163,  111  Am.  St  Rep.  827,  8 
U  R.  A.  (N.  S.)  174  and  note. 

4— Hosier  y.  Beard,  64  Ohio  St. 
406,  66  Am.  St  Bep.  720,  86  L.  B. 
A.  161 ;  Field  y.  Lucas,  21  Ga.  447, 
68  Am.  Dec.  465;  Northwestern 
Mutual  Fire  Insurance  Co.  y. 
Blankenship,  94  Ind.  536,  48  Am. 
Rep.  185;  Hoyey  y.  Hobson,  53 
Me.  451,  89  Am.  Dec.  705;  Wheeler 
y.  McKeon,  137  Minn.  92,  1  A.  L. 
R.  1614  and  note;  Sims  y.  McLure, 
8  Rich.  Eq.  (S.  C.)  196,  70  Am 
Dec.  196. 
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other  party.  If  the  contract  be  for  necessaries  furnished  to 
the  incompetent,  or  to  his  family  which  he  is  bound  to  sup- 
port, his  property  is  liable,  not  on  the  express  contract,  but 
for  the  reasonable  value  of  the  necessaries  furnished«<^ 

And  if  the  contract  were  made  by  the  other  party  fairly 
and  in  good  faith,  without  knowledge  of  the  mental  in- 
firmity, and  it  has  been  executed  so  that  the  other  party 
cannot  be  restored  to  his  former  position,  the  contract  will 
not  be  set  aside  to  his  damage ;  since  when  both  parties  have 
acted  without  intentional  fault,  the  loss  resulting  from  the 
incompetent  person's  misfortune  must  be  borne  by  his  estate 
or  his  family  rather  than  by  a  stranger.^   In  some  cases  this 


&— Yonng  T.  Sterens,  48  H.  HU 
18S,  97  Am.  Bee.  b9i^  2  Am.  Beii. 

802;  Ex  p.  Northington,  37  Ala. 
496,  79  Am.  Dec.  67;  Pearl  v.  Mc- 
DoweU,  3  J.  J.  Marsh.  (Ky.)  668, 
20  Am.  Dec.  199;  Reando  v.  Mis- 
play,  60  Mo.  251,  69  Am.  Rep.  13; 
Waldron  y.  Davis,  70  N.  J.  U  788» 
66  L.  R.  A.  591;  Richardson  v. 
Strong,  13  Ired.  Ix  (N.  C.)  106,  66 
Am.  Dec.  430;  LaRae  y.  Gilkyson, 
4  Pa.  St  376,  45  Am.  Dec.  700; 
I/ancaster  County  Bank  v.  Moore, 
78  Pa.  St  407,  21  Am.  Rep.  24  and 
note. 

As  to  whether  the  services  of 
an  attorney  employed  to  procure 
the  release  of  the  insane  person 
from  an  asylum  are  within  the 
class  of  "necessaries,"  see  Re  Tre- 
shour's  Est.,  174  Mich.  114,  Ann. 
Cas.  1915  A  726  and  note,  45  L. 
R.  A.  (N.  S.)  67  and  note. 

See  the  analogous  rule  as  to 
contracts  of  infants  for  necessa- 
ries, ante,  §§  5-7. 

6— Flach  V.  Oottschalk,  88  Md. 
368,  71  Am.  St  Rep.  418  and  note, 
42  L,  11.  .1.  745?  McCormick  v.  Lit- 


tler, 86  ni.  62,  28  Am.  Rep^  610: 
Fay  V.  Burditt,  81  Ind.  433,  42  Am. 
Dec.  142;  Behrens  v.  McKenzie, 
23  Iowa  333,  92  Am.  Dec.  428; 
Cribben  v.  Maxwell,  34  Kans.  8,  66 
Am.  Rep.  233;  Young  v.  Stevens, 
48  N.  H.  133,  97  Am.  Dec.  592,  2 
Am.  Rep.  202;  Eaton  v.  Eaton,  37 
N.  J.  U  108,  18  Am.  Rep.  717; 
Odom  V.  Riddlck,  104  N.  C.  515,  17 
Am.  St  Rep.  686,  7  L.  R.  A.  116; 
Beals  V.  See,  10  Pa.  St  56,  49  Am. 
Dec.  573;  Lancaster  County  Bank 
V.  Moore,  78  Pa.  St  407,  21  Am. 
Rep.  24  and  note;  Sims  v.  McLure, 
8  Rich.  Eq.  (S.  C.)  286,  70  Am. 
Dec.  196;  National  Metal  Edge 
Box  Co.  V.  Vanderver,  86  Vt  488, 
Ann.  Cas.  1914  D  866  and  note, 
42  L.  R.  A.  (N.  S.)  342. 

Contraf  Hovey  v.  Hobson,  53  Me. 
451,  89  Am  Dec.  705;  Seaver  v. 
Phelps,  11  Pick.  (Mass.)  304,  22 
Am.  Dec.  372;  Gibson  v.  Soper,  6 
Gray  (Mass.)  279,  66  Am.  Dec.  414. 

The  burden  of  proving  the  fair- 
ness of  the  contract  and  the  good 
faith  of  the  other  party  rests  on 
the  one  who  seeks  to  enforce  the 
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exception  to  the  general  rule  has  been  limited  to  cases  where 
the  contract  was  beneficial  to  the  incompetent,  so  that  he  or 
his  estate  would  gain  an  unfair  advantage  if  it  were  now 
repudiated^ 

Since  the  contract  of  an  insane  or  incompetent  man,  whose 
status  had  not  been  fixed  by  any  adjudication,  is  not  wholly 
void  but  only  voidable,  it  is  subject  to  ratification  by  the 
incompetent  if  he  be  restored  to  reason,  or  by  his  heirs 
after  his  death.^ 

Of  course  mental  weakness  not  sufficient  in  itself  to  avoid 
a  contract  may  often  be  an  important  element  in  the  proof 
of  fraud  practiced  upon  him  by  the  other  party.® 

The  mental  capacity  requisite  to  a  valid  marriage  is  dis- 
cussed in  a  later  chapter.^^ 

§  24.    The  mental  capacity  required  to  make  a  will    The 

power  to  make  a  will  depends  upon  statute,  and  the  stat- 
utes conferring  that  power  usually  include  among  the  nec- 
essary qualifications  of  the  testator  that  he  be  ''of  sound 
mind."  But  this  phrase,  as  already  pointed  out,  is  of  flexi- 
ble and  varied  meaning,  and  must  always  be  defined  in  the 
light  of  the  topic  to  which  it  is  to  be  applied. 


contract  Hosier  v.  Beard,  54 
Ohio  St  405,  56  Am.  St  Rep.  720, 
35  L.  R.  A.  161. 

7 — ^Northwestern  Mutual  Fire 
Insurance  Co.  v.  Blankenshlp,  94 
Ind.  535,  48  Am.  Rep.  185;  Wire- 
back  V.  First  National  Bank,  97 
Pfu  St  543,  39  Am.  Rep.  821. 

8 — ^HoTey  t.  Hobson,  58  He.  40I9 
89  Anu  Dec  705;  Eaton  v.  Eaton, 
37  N.  J.  L.  108,  18  Am.  Rep.  717; 
Gibson  V.  Western  N.  Y.  Railway 
Co.,  164  Pa.  St  142,  44  Am.  St 
Rep.  586. 

See  the  analogous  rule  In  the 
case  of  infants,  ante,  §§  15-17. 

9— Sprinkle  t.  Wellborn,  140  TS. 
C  168,  111  Am.  St  Bep.  827,  8  U 


B.  A^  (N.  S.)  174  and  note;  Jack- 
son V.  King,  4  Cow.  (N.  Y.)  207, 
15  Am.  Dec.  354  and  note;  Tracey 
T.  Sackett  1  Ohio  St  54,  59  Am. 
Dec.  610.  9 

Note  to  4  L.  R.  A.  637. 

The  court  in  Helberg  v.  Schu- 
mann, 150  111.  12,  41  Am.  St  Rep. 
339,  went  so  far  as  to  aay:  "In- 
sane persons  being  incapable  to 
enter  into  a  yalid  contract,  all 
persons  dealing  with  them  with 
knowledge  of  their  incapacity  are 
regarded  as  perpetrating  a  fraud 
upon  them." 

10— See,  post,  §  38»  esp.  note 
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If  the  question  be  the  making  of  a  will,  the  test  is :  was  the 
testator,  at  the  time  of  executing  the  alleged  will,  mentally 
capable  of  comprehending  the  nature  of  that  transaction, — 
of  knowing  at  least  in  a  general  way  the  property  which  he 
owned  and  its  value,  of  appreciating  the  claims  upon  him  of 
those  persons  who  would  naturally  be  his  legatees,  and  of 
understanding  the  meaning  and  effect  of  the  provisions 
which  he  is  making.  Neither  old  age,  physical  illness,  fail- 
ing memory  or  mental  weakness,  will  render  the  party  in- 
capable of  making  a  will  if  his  mental  condition  is  still  such 
as  to  meet  that  test.^^ 


ll-^Tanpben  t,  CampbeD,  ISO 
DL  4M,  6  L.  B.  1. 167;  St  Leber's 
Appeal,  34  Conn.  434,  91  Am.  Dec 
375;  Havens  r.  Maaon,  78  Conn. 
410,  3  Ll  R.  A.  (N.  S.)  172  and 
note;  Slaughter  v.  Heath,  127  Ga. 
747,  27  L.  R.  A.  (N.  S.)  1  and  note; 
Manatt  t.  Scott,  106  Iowa  203,  68 
Am.  St.  Rep.  293;  Hlgdon's  WiU, 
6  J.  J.  Harsh.  (Ky.)  444,  22  Am. 
Dec.  84;  Whitney  v.  Twombly,  136 
Mass.  146;  Thompson  v.  Ish,  99 
Mo.  160, 17  Am.  St  Rep.  552 ;  Cash 
▼.  Lncrt,  142  Mo.  630,  64  Am.  St 
Rep.  576;  Clark  y.  Fisher*  1  Paige 
Ch.  (N.  T.)  171,  19  Am.  Dec.  402; 
Delafield  r.  Parliedi,  26  N.  T.  9; 
Converse  r.  Converse,  21  Vt  168, 
52  Am.  Dec.  68;  Kerr  v.  lAinsfbrd, 
31  W.  Va.  659,  2  L.  R.  A.  668;  Mc- 
Masters  v.  Scrlven,  85  Wise.  162, 
89  Am.  St.  Rep.  828 

"He  must  have  sufficient  active 
memory  to  collect  In  his  mind, 
without  prompting,  the  particu- 
lars or  elements  of  the  business 
to  be  transacted,  and  to  hold  them 
In  his  mind  a  sufficient  length  of 
time  to  perceive  at  least  their  ob- 
flotts  relations  to  ea<^  other,  and 
be  able  to  form   some  rational 


Judgment  tn  relation  to  them.** 
Hall  V.  Perry,  87  Me.  569,  47  Am. 
St  Rep.  352.  This  formula  is 
used  In  some  other  cases. 

In  Iowa  ft  Is  held  that  "a  per- 
son of  sound  mind  Is  one  "who  has 
full  and  intellectual  knowledge  of 
the  act  he  Is  engaged  In,  a  full 
knowledge  of  the  property  he  pos- 
sesses, and  Intelligent  perception 
and  understanding  of  the  disposi- 
tion he  desires  to  make  of  It" 
Meeker  v  Meeker,  74  Iowa  352,  7 
Am.  St  Rep.  489.  But  In  Bumey 
V.  Torrey,  100  Ala.  157,  46  Am.  St 
Rep.  33,  it  was  held  Improper  to 
require  an  "Intelligent  knowledge, 
Intelligent  perception  and  under- 
standing and  intelligent  compre- 
hending" of  the  will.  So  In  St  Lo- 
ger's  Appeal,  34  Conn.  434,  91  Am. 
Dec.  375,  a  request  to  charge  that 
the  testator  must  have  had  capac- 
ity to  comprehend  perfectly  the 
condition  of  his  property,  etc* 
was  held  properly  refused. 

In  a  shocking  case  of  dislike  to 
his  children,  often  brutally  ex- 
pressed by  the  testator,  it  was 
said  that  It  Is  necessary  "for  one 
to  have  such  sensibilities  as  Will 
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It  is  sometimes  said  that  the  character  of  the  will  in 
question  should  be  taken  into  consideration ;  and  that  a  man 
may  be  mentally  capable  of  making  a  will  which  is  simple 
and  easy  of  comprehension,  and  yet  be  incapable  of  making 
one  which  involves  a  very  large  estate,  the  consideration  of 
the  natural  claims  of  a  large  number  of  relatives,  or  the 
framing  of  elaborate  and  complicated  provisions.^^ 

Since  the  making  of  a  simple  will  calls  for  no  business 
shrewdness  or  capacity  for  negotiation,  and  wills  must  often 
be  made  by  those  who  are  weakened  by  illness  and  perhaps 
disturbed  by  pain,  a  less  degree  of  mental  strength  is  re- 
quired than  to  make  an  important  contract.^^  It  follows 
that  an  adjudication  of  incompetency  to  manage  one's 
affairs,  and  the  appointment  of  a  guardian,  is  not  conclusive 
against  the  testamentary  capacity  of  the  person  ;^*  and  con- 
versely, an  adjudication  that  one  is  not  insane  and  the 
denial  of  an  application  to  appoint  a  guardian  does  not  estop 

6,  140  Am.  St  Rep.  268,  27  L.  R.  A. 
(N.  S.)  294;  Waters  v.  Waters,  222 
111.  26,  113  Am.  St.  Rep.  359;  Row- 


enable  him  to  know  the  ohllga- 
tlons  he  owes  to  the  natural  ob- 
jects of  his  bounty."  McDonald  t, 
McDonald,  120  Ky.  211,  117  Am. 
St.  Rep.  579. 

The  entire  subject  of  this  sec* 
tion  is  discussed  in  the  110-pase 
note,  27  L.  R.  A.  (N.  S.)  1,  which 
reviews  carefully  all  the  English 
and  American  cases. 

12— Trlsh  T.  Newell,  02  IlL  1M| 
14  Am.  Rep.  79;  DillnMtn  v.  Mc- 
Daniel,  222  lU.  276,  113  AnL  St 
Rep.  400. 

13— Hall  T,  Perry,  87  Me.  W9, 47 
Am.  St  Rep.  852;  Bumey  v.  Tor- 
rey,  100  Ala.  157,  46  Am.  St  Rep. 
88;  Oomstock  v.  Hadlyme  Eccl. 
Soc,  8  Conn.  264,  20  Am.  Dec.  100; 
Klnne  y.  Kinne,  9  Conn.  102,  21 
Am.  Dec.  732;  Potts  y.  House,  6 


clifle  T.  Belson,  261  111.  566,  Ann. 
Cas.  1915  A  359  and  note;  Mad- 
dox  y.  Maddox,  114  Mo.  35,  36  Am. 
St  Rep.  734;  Kirlcwood  y.  Gor- 
don, 7  Rich.  U  (a  C.)  474,  62  Am. 
Dec.  418. 

Contra  by  statute  in  Maryland. 
Dayis  y.  CaWert  5  Gill.  &  J. 
(Md.)  269,  25  Am.  Dec.  282. 

A  contrary  ruling  in  Keithley  y. 
StrafBord,  126  111.  507,  was  oyer- 
ruled  in  Craig  y.  Southard,  148 
ni.  37,  and  Waters  y.  Waters, 
supra. 

14— Llnkmeyep  v.  Brandt  107 
Iowa  750;  Lewis  y.  Jones,  50  Barb. 
(N.  T.)  645;  Tltlow  y.  Tltlow,  54 


Ga.  825,  50  Am.  Dec.  829;  Meeker  }  Pa.  St  216,  93  Am.  Dec.  291;  Re 
y.  Meeker,  74  Iowa  352,  7  Am.  St  )  Cowdrey,  77  Vt  869,  8  Ann.  Cas. 
Rep.  489;  Speer  y.  Speer,  146  lows  )  70. 
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the  applicant  from  asserting  the  incapacity  of  the  party  to 
make  a  will  at  substantially  the  same  time.^^ 

If  the  testator's  mental  condition  when  the  will  was  made 
was  that  of  idiocy  or  general  insanity,  his  will  is  void,^^ 
miless  made  in  a  lucid  interval  ;^^  but  if  he  were  only  par- 
tially insane,  the  victim  of  monomania  or  insane  delusions, 
the  test  is  whether  his  mania  or  delusion  was  of  such  a  char- 
acter as  did  affect,  or  would  naturally  affect,  his  testamen- 
tary wishes ;  if  so,  he  is  not,  as  to  the  making  of  the  will,  of 
sound  mind;  if  not,  he  may  still  be  of  testamentary 
capacity.^® 


15 — Manley  v.  Searlefl,  62  Vt 
153.  8  L.  R.  A.  707. 

16— O'Doimell  v.  Rodiger,  76 
Ala.  Z22,  52  Am.  Rep.  322;  Stan- 
ton ▼.  Wetherwaz,  16  Barb.  (N. 
Y.)  259. 

"Absolute  Imbecility  incapaci- 
tates the  party  from  making  any 
kind  of  a  will,  even  the  simplest" 
Campbell  y.  Campbell,  130  m.  466, 
6  L.  R.  A.  167. 

17--0'Donnell  v.  Rodiger,  76 
Ala.  222,  52  Am.  Rep.  322;  Kings- 
bury r.  Whitaker,  32  La.  Ann. 
1055,  36  Am.  Rep.  278;  Titlow  t. 
Titlow,  54  Pa.  St.  216,  93  Am.  Dec. 
691;  Lee  v.  Lee,  4  McCord  (S.  C.) 
183,  17  Am.  Dec.  722;  Wright  v. 
Lewis,  5  Rich.  L.  (S.  C.)  212,  56 
Am.  Dec.  714. 

18— Banks  v.  Goodfellow,  L.  B.  6 
Q.  B.  549,  89  L.  J.  Q.  B.  (S.  Sk) 
287,  16  £ng.  BaL  Cas.  718,  over- 
ruling  dicta  in  previous  English 
cases.  Smee  y.  Smee,  L.  R.  6 
Prob.  84;  Middledltch  y.  WflUamSt 
45  N.  J.  Eq.  726,  4  L.  B.  A.  788; 
Cotton  y.  Ulmer,  45  Ala.  378,  6  Am. 
Rep.  703;  Kimberly's  Appeal,  68 
Conn.  428,  439,  57  Am.  St.  Rep. 
101,  37  L.  R.  A.  261;  Orchardson 


y.  Cofield,  171  111.  14,  63  Am.  St 
Rep.  211,  40  L.  R.  A.  256;  Robin- 
son y.  Adams,  62  Me.  369,  16  Am. 
Rep.  473;  Johnson  y.  Johnson,  105 
Md.  81,  121  Am.  St.  Rep.  570; 
Rlyard  y.  Rivard,  109  Mich.  98,  63 
Am.  St  Rep.  566;  Potter  v.  Jones, 
20  Oreg.  239,  12  L.  R.  A.  161;  Pid- 
cock  y.  Potter,  68  Pa.  St.  342,  8 
Am.  Rep.  181  and  note;  Taylor  v. 
Trich,  165  Pa.  St  586,  44  Am.  St. 
Rep.  679;  Thomas  y.  Carter,  170 
Pa.  St  272,  50  Am.  St  Rep.  770; 
Englert  y.  Englert  198  Pa.  St 
826,  82  Am.  St  Rep.  808. 

As  to  the  definition  of  "insane 
delusions,"  see  section  20,  note  6. 
And  see  the  note  as  to  insane 
delusions  in  regard  to  relatives 
as  affecting  a  will,  Ann.  Cas.  1916 
C  4. 

Addington  y.  Wilson,  5  Ind.  137, 
61  Am.  Dec.  81  and  Lee  y.  Lee,  4 
McCord  (S.  C.)  183,  17  Am.  Dec. 
722,  are  extreme  cases,  interesting 
not  as  precedents,  but  as  illustra- 
tions of  the  extremes  to  which 
some  courts  have  gone  to  support 
a  will. 

In  many  of  the  aboye  cases  the 
rule  is  stated  so  as  to  require  the 
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The  determining  question  is  as  to  his  capacity  at  the  very 
time  of  execution  of  the  will;  evidence  as  to  his  acts  and 
mental  condition  before  and  after  that  time  may  be  admitted 
for  what  light  it  may  throw  upon  his  condition  at  the  precise 
time  in  question.^®  To  what  length  of  time  before  or  after 
the  date  of  the  will  the  evidence  may  extend  is  substantially 
a  matter  for  the  judicial  discretion  of  the  trial  court ^^ 

§  25.  Mental  capacity  as  an  dement  in  the  commisBkm 
of  a  crime.  There  are  few  topics  in  the  law  on  which  the 
decisions  are  so  absolutely  contradictory  as  on  the  subject- 
matter  of  this  section.  Legal  and  medical  authorities  differ 
very  radically  as  to  what  kind  or  degree  of  insanity  makes 
one  irresponsible  for  his  criminal  acts ;  and  courts  differ  lit- 
tle less  among  themselves.  In  no  field  is  the  rational  appli- 
cation of  sound  theory  to  particular  facts  more  hampered 
by  the  strong  current  of  public  sentiment,  which  often  looks 
on  the  defense  of  insanity  as  the  last  resort  of  a  guilty  man, 
and  is  outraged  if  a  shocking  homicide  is  held  to  be  no  crime 
because  of  the  mental  condition  of  the  actor. 


oi^ponents  of  the  will  to  prove  not 
only  that  the  testator  had  insane 
delusions,  but  that  they  affected 
the  proYlslons  of  his  wllL  It  is 
evident  that  this  requirement  is 
too  strict  It  the  delusions  "were 
such  as  would  naturally  affect  a 
will,  and  the  terms  of  the  will 
were  such  as  to  show  such  ]>ossi- 
ble  effect,  the  opponents  cannot 
reasonably  be  required  to  produce 
direct  evidence  that  the  testator 
was  in  fact  influenced  by  the  delu- 
sions in  framing  his  testamentary 
plans.  The  rule  is  carefully  and 
accurately  stated  In  Banks  v. 
Gk>odfellow,  and  Kimberly's  Ap- 
peal, supra. 

19>-Klnne  v.  EInne,  9  Conn.  102; 
81  Anu  Bee  782;  Craig  v.  South- 
aTd»  148  111.  37;  Hathom  v.  King, 


8  Mass.  371,  5  Am.  Dec.  106. 

20 — ^Terry  v.  Bufflngton,  11  Qa. 
B37,  56  Am.  Dec.  423;  Davis  v.  Cal- 
vert. 6  Gill,  and  J.  (Md.)  269,  26 
Am.  Dec.  282;  Chandler  v.  Bar- 
rett, 21  La.  Ann.  68,  99  Am.  Dec. 
701;  McAllister  v.  Rowlcmd,  124 
Minn.  27,  Ann.  Gas.  1916  B  1006 
and  note. 

Where  testator  died  of  an  acute 
disease,  and  there  'was  no  evi- 
dence of  mental  unsoundness  ex- 
cept the  weakness  produced  by 
the  disease,  proof  of  his  condition 
as  to  lethargy,  suffering  or  un- 
sciousnese,  on  the  days  preceding 
and  following  the  execution  of  the 
will,  is  entitled  to  very  little 
weight  Speer  v.  Speer,  146  Iowa 
6,  140  Am.  St.  Rep.  268,  27  L.  R. 
A  (N.  S.)  294. 
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The  diflSculty  of  ascertaining  with  certainty  the  real 
mental  condition  of  the  accused  from  symptoms  which  are 
often  obscure  and  contradictory,  and  from  conduct  which 
may  be  genuine  and  may  be  feigned,  and  the  necessity  of 
relying  largely  on  expert  evidence  which  may  be  biased  and 
untrustworthy,  increases  the  difficulty  of  the  courts  in  deal- 
ing with  this  question.  Fortunately  for  the  judges,  they  do 
not  have  to  personally  apply  the  tests  of  legal  science  to  the 
complex  personality  of  the  accused;  the  judge  has  only  to 
state  to  the  jury  the  rules  of  law  as  wisely  and  lucidly  as  he 
can,  and  to  give  them  such  assistance  in  dealing  with  the 
facts  as  the  local  practice  permits.  The  final  verdict  is 
based  on  the  conclusions  of  twelve  laymen,  no  two  of  whom 
may  be  governed  by  the  same  reasons  or  unreasoning  senti- 
ment. But  this  fact  makes  it  all  the  more  necessary  that 
the  judge,  the  adviser  and  instructor  of  the  jury,  shall  be 
controlled  by  calm  reason  and  seek  for  impartial  justice. 

It  was  said  by  a  great  judge  in  a  celebrated  case:^^  ''In 
order  to  constitute  a  crime,  a  person  must  have  intelligence 
and  capacity  enough  to  have  a  criminal  intent  and  purpose ; 
and  if  his  reason  and  mental  powers  are  either  so  deficient 
that  he  has  no  will,  no  conscience  or  controlling  mental 
power,  or  if,  through  the  overwhelming  violence  of  mental 
disease,  his  intellectual  power  is  for  the  time  obliterated,  he 
is  not  a  responsible  moral  agent  and  is  not  punishable  for 
criminal  acts.  In  these  cases  the  rule  of  law,  as  we  under- 
stand it,  is  this :  A  man  is  not  to  be  excused  from  respon- 
sibility if  he  has  capacity  and  reason  sufficient  to  enable  him 
to  distinguish  between  right  and  wrong  as  to  the  particular 
act  he  is  then  doing,  a  knowledge  and  consciousness  that  the 
act  he  is  doing  is  wrong  and  criminal  and  will  subject  him 
to  punishment.  In  order  to  be  responsible  he  must  have 
sufficient  power  of  memory  to  recollect  the  relation  in  which 


21 — Chief  Justice  Shaw  in  Com. 
T.  R4>gers,  7  Mete.  (Mass.)  500,  41 
Am.  Dee.  4liS.    An  excellent  brief 


statement  la  to  be  found  In  Plake 
Y.  State,  121  Ind.  433»  16  Am.  St 
Rep.  408. 
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he  stands  to  others  and  in  which  others  stand  to  him,  that 
the  act  he  is  doing  is  contrary  to  the  plain  dictates  of  jus- 
tice and  right,  injurious  to  others,  and  a  violation  of  the  dic- 
tates of  duty." 

This  test :  the  mental  capacity  to  understand  that  the  act 
was  wrong,  is  a  fundamental  test  of  criminal  responsibility 
in  all  cases;  and  by  some  courts  has  been  made  the  sole 
test.22  But  in  others  it  is  held  that,  although  the  doer  of  the 
act  may  have  known  that  it  was  wrong  and  criminal,  yet  if 
he  was  forced  to  it  by  a  desire  caused  by  mental  disease  or 
derangement,  which  overrode  his  will  and  made  it  impossi- 
ble for  him  to  resist  the  insane  impulse,  he  is  an  insane  per- 
son and  not  legally  punishable  for  the  act.^^   The  contention 


22— The  leading  case  establisli- 
Ing  this  as  the  sole  test  is  Mc- 
Naughten's  case  in  the  House  of 
Lords  in  1843,  10  Clarke  and  Fin. 
200,  8  Eng.  Rep.  reprinted  718. 

American  cases  following  Mc* 
Naughten's  case  and  denying  the 
doctrine  of  irresistible  impulse  as 
a  defense  include  Peo.  v.  Hubert, 
119  Cal.  216,  63  Am.  St.  Rep.  72 
and  note,  p.  100;  State  v.  O'Neil, 
51  Kan.  651,  24  L.  R.  A.  555;  State 
V.  Knight,  95  Me.  467,  55  L.  R.  A. 
373;  Smith  v.  State,  95  Miss.  786, 
Ann.  Caa.  1912  A  23  and  note,  27 
L.  R.  A.  (N.  S.)  461  and  note; 
State  T.  Riddle,  245  Mo.  451,  Ann. 
Cas.  1914  A  884,  43  U  R.  A.  (N. 
8.)  150;  Ha  we  v.  State,  11  Neb. 
537,  38  Am.  Rep.  375;  Genz  v. 
State,  59  N.  J.  L.  488,  59  Am.  St 
Rep.  619;  Flanagan  y.  People,  52 
N.  T.  467,  11  Am.  Rep.  731;  Com. 
V.  Wireback,  190  Pa.  St.  138,  70 
Am.  St.  Rep.  625;  State  v.  Lievelle, 
34  S.  C.  120,  27  Am.  St.  Rep.  799; 
State  V.  Harrison,  36  W.  Va.  729, 
18  L.  R.  A.  224  and  note;  Oborn 
V,  State,  143  Wis.  249,  31  L.  R.  A. 


(N.  S.)  966. 

The  New  York  Penal  Law,  sec- 
tion 1120,  excuses  only  one  who 
"at  the  time  of  committing  the  al- 
leged criminal  act  was  laboring 
under  such  a  defect  of  reason  as 

(1)  not  to  know  the  nature  and 
quality  of  the  act  he  was  doing,  or 

(2)  not  to  know  that  the  act  was 
wrong."  People  ▼.  Schmidt,  216 
N.  Y.  324,  Ann.  Cas.  1916  A  978, 
L.  R.  A.  916  D  519. 

A  similar  statute  exists  in  Okla- 
homa; Maas  y.  Territory,  10  Okla. 
714.  53  L.  R  A.  814. 

In  People  y.  Schmidt,  supra,  the 
court  held  it  erroneous  to  inter- 
pret this  proylsion  of  the  Penal 
Law  so  strictly  as  to  hold  that  a 
knowledge  that  the  act  was  for- 
bidden by  the  law  of  the  state  was 
sufficient  to  make  the  accused  re- 
sponsible. The  case  holds  that 
if  one  had  a  real  insane  delusion 
that  God  had  commanded  him  to 
kill  a  certain  person,  and  acted 
under  the  Influence  of  that  belief, 
he  is  not  criminally  responsible. 

23— Parsons   t.  State,  81   Ala, 
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between  these  two  views  has  been  very  sharp. 

Kleptomania,  dipsomania  and  pyromania-^  are  species  of 
irresistible  impulse  to  commit  particular  crimes;  but  the 
most  frequent  class  of  such  cases  is  that  of  homicidal  mania. 

Another  sharp  conflict  exists  over  the  effect  on  one's  re- 
sponsibility for  crime  of  the  fact  that  he  was  led  to  commit 
the  act  by  an  insane  delusion.  Many  courts  have  laid  down 
the  rule  that  one  who  acts  under  such  a  delusion  should  be 
judged  as  if  the  things  which  he  imagined  to  be  true  were 
really  true;  and  if  they  would  constitute  no  justification  or 
mitigation  even  if  true,  the  insane  belief  in  them  constitutes 
no  defense.2*  This  ruling  has  a  superficial  plausibility ;  but 
it  seems  to  involve  the  rather  violent  assumption  that  one 
who  is  obsessed  by  some  delusion,  usually  of  a  sensational 
and  exciting  kind,  the  product  of  mental  derangement,  as  to 
which  he  is  impervious  either  to  evidence  or  argument,  can 
justly  be  required  to  reason  as  soundly  and  prudently  in 
relation  to  that  figment  of  his  imagination  as  does  the  nor- 
mal man  an  regard  to  actual  and  normal  facts.    Some  courts 


577,  60  Am.  Bep.  198;  Mutual  Life 
Insurance  Co.  ▼.  Terry,  15  WaU. 
(U.  S.)  680  (a  civil  case) ;  Hawk- 
ins V.  State,  —  Ark.  — ,  L.  R.  A. 
1918  D  784  and  note;  Plake  y. 
State,  121  Ind.  433,  16  Am.  St. 
Rep.  408;  Scott  v.  Com.,  4  Mete. 
<Ky.)  227,  83  Am.  Dec.  461;  Com. 
y.  Rogers,  7  Mete.  (Mass.)  500, 
41  Am.  Dec.  458;  State  v.  Peel,  23 
Mont.  358,  75  Am.  St.  Rep.  529. 

In  State  v.  Mewhinney,  43  Utah 
136,  Ann.  Cas.  1916  C  537,  L.  R. 
A.  1916  D  590,  the  defense  of  ir- 
resistible impulse  is  supported  by 
the  opinion  of  the  court,  although 
held  not  applicable  under  the  facts 
of  that  case. 

See  the  extended  notes  on  the 
doctrine  of  irresistible  Impulse, 
Ann.  Cas.  1912  A  23,  Ann.  Cas. 


1917  C  609,  18  L.   R.  A.  224,  27 
L.  R.  A.  (N.  S.)  461. 

24 — iSee  section  20,  notes  7,  8 
and  9. 

25— People  v.  Hubert,  119  Cal. 
216,  63  Am.  St.  Rep.  72  and  note, 
l>.  104. 

Com.  V.  Rogers,  7  Mete.  (Mass.) 
500,  41  Am.  Dec.  458,  does  not 
clearly  adopt  this  rule  of  decision, 
though  it  assumes  it  to  be  the  de- 
Disive  text. 

As  to  the  effect  of  an  insane  de- 
tusion  that  €k)d  had  commanded 
the  criminal  act,  see  the  elaborate 
iiscusslon  in  Peo.  y.  Schmidt,  216 
N.  Y.  324,  Ann.  Cas.  1916  A  978, 
L.  R.  A.  1916  D  519;  and  see  also 
the  charge  to  the  Jury  in  the  cele- 
brated Guiteau  case,  10  Fed.  161« 
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have  therefore  emphatically  denied  the  soundness  of  the 
above  test.2« 

In  some  cases  the  courts  have  held  it  impossible  to  give 
the  jury  exact  instructions  as  to  the  kind  and  degree  of 
insanity  that  would  render  the  victim  irresponsible  and 
have  referred  to  the  jury  the  broad  question  "whether  the 
defendant  had  a  mental  disease,  and  whether  the  act  was 
the  product  of  such  disease."^? 

In  many  cases  defending  counsel,  unable  to  bring  their 
clients  within  any  of  the  classes  already  mentioned,  have 
sought  to  persuade  the  courts  to  recognize  a  so-called  emo- 
tional insanity;  that  is,  a  state  of  furious  anger  or  other 
passion  so  violent  as  for  the  time  being  to  dethrone  the  rea- 
son and  judgment  and  sweep  away  all  power  of  resisting 
the  impulse  to  commit  a  homicide  or  other  crime.  The  dis- 
tinction between  this  attempted  defense  and  that  of  irresist- 
ible impulse  is  that  the  latter  involves  the  actual  existence 
of  mental  disease,  while  in  the  former  the  fury  is  the  mere 
temporary  product  of  passion.  That  such  emotional  insan- 
ity constitutes  a  defense  has  been  universally  denied  by  the 
courts.28   But,  although  the  mental  condition  of  the  prisoner 


26— Byan  T«  People,  60  Colo. 
125,  Ann.  Cas.  1917  C  605  aad 
note,  L.  R.  A.  1917  F  646  and 
note;  Parsons  v.  State,  81  Ala. 
577,   60  Am.   Rep.   193;    State  v. 


3r  other  morbid  condition,  and 
connected  with  it  as  effect  with 
cause,  and  not  the  result  of  sane 
reasoning  or  natural  motives, 
which  the  party  may  be  capable 


ECeerl,  29  Mont.  608,  101  Am.  St.  ;  of    notwithstanding   his    clrcum- 

Rep.  579;  State  v.  Jones,  60  N.  H.  :  scribed  disorder." 

869,  9  Am.  Rep.  242.  ;      28— State  T.  Lanih,  46  Oreg.  842, 

27— State  y.  Jones,  50  N.  H.  869,  114  Am.  St.  Bep.  878;  Guetig  t. 
9  Am.  Kep.  424;  Ryan  v.  People.  ,  State,  66  Ind.  94,  32  Am.  Rep.  99; 
60  Colo.  425,  Ann.  Cas.  1917  C  j  Cunningham  v.  State,  66  Miss. 
605,  L.  R.  A.  1917  F  646.  .  269,  31  Am.  Rep.  360;   Jacobs  v. 

It  was  said  in  the  charge  to  the  ;  Com.,  121  Pa.  St.  586,  6  Am.  St. 


|ury  in  the  Guiteau  case,  10  Fed. 
161,  166,  In  discussing  the  effect 
of  an  insane  delusion:  "It  must 
appear  that  the  crime  charged 
was  the  product  of  the  delusion 


Rep.  802;  Com.  v.  Renzo,  216  Pa. 
St  147. 

"If  the  lack  of  will  power  is  the 
result  of  a  diseased  state  of  the 
mind,  there  is  mental  unsound* 
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is  due  to  his  own  fault  in  habitually  yielding  to  anger,  pas- 
sion or  alcoholic  indulgence,  if  he  has  in  fact  become  insane, 
he  ceases  to  be  criminally  responsible  for  his  aets.-^ 

The  burden  of  proof  as  to  sanity  or  insanity  in  a  criminal 
prosecution  has  been  discussed  in  a  previous  section.^<^ 

The  question  of  mental  competency  is  a  part  of  the  issue 
to  be  tried  by  the  jury  in  every  criminal  prosecution,  if  in- 
sanity is  claimed,  and  if  evidence  is  offered  to  overcome  the 
presumption  of  sanity.  The  legislature  of  the  State  of 
Washington  lately  passed  an  act  declaring  sanity  to  be  no 
defense  to  a  criminal  prosecution,  but  requiring  the  trial 
judge,  if  in  his  opinion  the  accused  was  insane  either  at  the 
time  of  committing  the  crime  or  of  his  trial,  to  order  him 
confined  in  an  institution  for  the  insane  or  in  the  insane 
ward  of  the  penitentiary  until  he  should  have  recovered  his 
sanity.  The  judge  was  authorized  to  make  such  examination 
of  the  accused  and  employ  such  expert  advice  as  he  should 
deem  fit.  This  statute  was  held  unconstitutional,  as  deny- 
ing to  the  party  claiming  insanity  both  due  process  of  law 
and  the  right  of  trial  by  jury.^^ 

The  question  of  one's  mental  competency  to  participate  in 
a  criminal  act  may  sometimes  arise  when  the  person  is  the 
victim  rather  than  the  perpetrator  of  the  crime,  but  in  these 
cases  the  test  of  mental  competency  is  substantially  the 
same.    Thus,  if  the  victim  of  a  rape  had  not  sufficient  mind 

QesB  witliin  the  meaning  of  the     teau  case,  10  Fed.  161. 

law;    but   if  the   will   is   simply  '       See  also  the  note,  Ann.  Cas.  1912 

oyerbome  by  ungoyerned  passion,      A  40,  for  a  full  discussion. 


Oiere  may  be  criminal  responsibil- 
ity." Plake  V.  State,  121  Ind.  435, 
16  Am.  St  Rep.  406. 

See  the  careful  and  extended 
discussion  of  the  distinction  be- 
tween an  impulse  to  commit  a 
crime  caused  by  mental  disease 
or  insane  delusion  and  that  pro- 
duced by  a  depraved  ambition  and 
desire  for  notoriety  in  the  Ool- 


29— <:Jarter  v.  State,  12  Tex.  500, 
62  Am.  Dec.  539;  Duthey  v.  State, 
131  Wis.  178,  10  L.  R.  A.  (N.  g.) 
1032. 

30 — See,  ante,  §  21,  note  6. 

31— State  V.  Strasburg,  60  Wash. 
106,  Ann.  Cas.  1912  B  917,  L.  R. 
A.  (N.  S.)  1216. 

See  the  similar  questions  dis* 
cussed  in  9  21,  notes  12  to  16. 


74 


INSANE  AND  INCOMPETENT  PERSONS 


to  comprehend  the  nature  of  the  act,  and  that  it  was  wrong, 
her  consent  is  no  defense,  at  least  if  her  mental  weakness 
was  known  to  the  accused.^^  And  adultery,  cruelty  or  deser- 
tion, by  a  husband  or  wife  unable  to  understand  the  wrong- 
ful nature  of  their  conduct  by  reason  of  mental  disease,  does 
not  entitle  the  other  party  to  a  divorce.^* 

§  26.  Torts  of  or  relative  to  insane  persons.  To  the  com- 
mitting of  a  crime  the  criminal  intent  of  the  actor  is  an  es- 
sential element;  and  therefore  his  mental  capacity  to  form 
such  intent  must  exist.  But  a  judgment  for  damages  in  a 
tort  action  is  given  not  to  punish  a  wicked  act,  but  to  remove 
the  burden  of  a  loss  from  him  upon  whom  it  casually  fell, 
upon  the  one  whose  act  caused  it,  and  in  most  cases  the  in- 
tention of  the  tortfeasor  is  immaterial.  It  is  the  general 
rule,  therefore,  that  the  insanity  of  one  who  has  committed 
a  tort  is  no  defense  to  a  civil  action  therefor.^* 


32— Oore  T*  State,  119  Ga.  41S, 
100  Am.  St  Bep.  182;  Peo.  v. 
Croswell,  13  Mich.  427,  87  Am. 
Dec.  774;  State  v.  Warren,  232 
Mo.  185,  Ann.  Cas.  1912  B  1043 
and  note. 

In  Peo.  V.  Griffin,  117  Cal.  583, 
59  Am.  St.  Rep.  216,  the  court 
deny  that  ignorance  of  her  mental 
weakness  excuses  the  defendant, 
saying:  "It  can  scarcely  happen 
that  one  seeking  illicit  inter- 
course with  a  woman  of  weakened 
intellect  will  not  know  that  fact 
If  he  indulges  in  niceties  as  to 
whether  or  not  she  be  just  so  far 
mentally  infirm  as  to  save  him 
from  criminal  consequences,  and 
so  pursues  his  purpose,  he  does 
so  at  his  peril." 

33 — ^As  to  adultery,  see  Wray 
T.  Wray,  19  Ala.  522;  Broadstreet 
V.  Broadstreet,  7  Mass.  474;  Nich- 
ols V.  Nichols,  31  Vt.  328,  73  Am. 
Dec.  352.    Matchin  v.  Matchin,  6 


Pa.  St.  332,  47  Am.  Dec.  46$  and 
note,  is  contra,  but  is  opposed  by 
the  overwhelming  weight  of 
American  authority  as  shown  by 
the  note.  The  Probate  Division  in 
England  left  it  undecided  in  1892 
whether  adultery  by  an  Insane 
woman  was  ground  for  divorce. 
Furrow  v.  Fkrrow  (1892)  Pr.  92. 

As  to  desertion,  see  Kirkpatrick 
V.  Kirkpatrick,  81  Neb.  627,  129 
Am.  St.  Rep.  708,  16  L.  R.  A.  (N. 
S.)  1071;  Messick  v.  Messick,  177 
Ky.  337,  L.  R.  A.  1918  A-  1184; 
Wright  V.  Wright,  99  S.  E.  515 
(Va.),  4  A.  L.  R.  1331  and  note. 

As  to  cruelty,  see  Powell  v. 
Powell,  18  Kan.  371,  26  Am.  Rep. 
774.  And  as  to  all  three  see  the 
full  note,  34  L.  R.  A.  162-6. 

34— Mclntyre  v.  Sholty,  121  111. 
660,  2  Am.  »U  Rep.  140;  Holdom 
V.  Grand  Lodge  United  Workmen, 
159  111.  619,  50  Am.  St.  Rep.  183, 
31  L.  R.  A.  67;  Morain  y.  Devlin, 
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There  is  no  distinction  in  this  respect  between  torts  of 
misfeasance  and  of  nonfeasance,  between  trespasses  and 
acts  of  negligence.***  The  law  requires  every  person  to  exer- 
cise, in  whatever  activities  he  undertakes,  the  care  of  an 
ordinarily  prudent  man ;  and  if  he  is  not  able  to  measure  up 
to  this  standard  the  misfortune  is  his,  and  the  resulting  loss, 
if  any,  must  be  borne  by  him  or  his  estate  rather  than  by 
the  casual  victim  who  was  wholly  free  from  default. 

But  in  measuring  the  care  which  any  person  must  use  in 
his  conduct  toward  another,  if  that  other  person  was  of 
feeble  or  disordered  mind,  and  that  fact  were  known  to  the 
actor,  he  will  be  held  to  use  greater  care  toward  him  than 
toward  normal  persons.  The  situation  is  similar  to  that 
when  the  person  toward  whom  care  is  required  to  be  exer- 
cised is  a  child,  but  with  this  important  difference :  if  it  be 
a  child  his  youth  and  the  consequent  necessity  of  special  care 
will  ordinarily  be  apparent  to  the  other  party;  but  if  the 
person  be  an  adult  who  is  insane  that  fact  will  probably  not 
appear  to  the  other  party  by  mere  observation,  and  there- 
fore actual  knowledge  is  necessary  in  order  to  charge  him 
with  the  necessity  of  exercising  unusual  care. 

This  rule  has  sometimes  become  important  in  cases  where 
a  railway  passenger  had  become,  and  showed  himself  to  be, 
insane.  The  railway  company  must  bestow  upon  one  in 
such  condition  any  special  care  and  attention  beyond  that 


132  Mass.  87,  42  Am.  Rep.  423; 
Moore  r.  Home,  153  N.  C.  413,  138 
Am.  St  Rep.  675,  21  Ann.  Cas. 
1350  and  note;  Morse  t.  Crawford, 
17  Vt.  499,  44  Am.  Dec.  349. 

35— irnilams  t.  Hays,  148  TX.  Y. 
442,  42  Am.  St  Rep.  74S,  26  L.  B. 
1.158. 

The  strong  and  nnaualified 
statement  in  this  case  was 
doubted  in  the  later  decision  in 
the  same  case,  157  N.  T.  541,  68 
Am.  St.  Rep.  797,  43  L.  R.  A.  253, 
which  held  that  when  the  master 


of  a  ship  had  become  utterly  ex- 
hausted by  three  days'  constant 
labor  to  save  his  ship  in  a  storm, 
and  was  rendered  insane  by  the 
mental  and  physical  strain,  his 
consequent  recklessness  and  neg- 
lect were  not  an  actionable  tort. 
They  were  rather  the  direct  re- 
sult of  the  violence  of  the  storm. 
Central  of  Ga.  R.  Co.  v.  Hall. 
124  Ga.  322,  110  Am.  St.  Rep.  170, 
4  Ann.  Cas.  128,  4  L.  R.  A.  (N.  S.) 
898. 
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given  to  the  ordinary  passenger  which  reasonable  prudence 
and  foresight  demands  for  his  safety,  considering  any  man- 
ner of  conduct  or  disposition  of  mind  manifested  by  the 
passenger  and  known  to  the  company,  or  any  conduct  or  dis- 
position that  might  have  been  reasonably  anticipated  from 
one  in  his  mental  and  physical  condition,  which  would  tend 
to  increase  the  danger  to  himself  or  others.  If  its  servants, 
knowing  the  facts,  fail  to  give  such  care  and  attention,  and 
injury  results  as  the  natural  and  probable  consequence  of 
such  failure,  the  company  will  be  guilty  of  negligence,  and 
liable  in  damages  for  such  injury.^^ 

It  seems  to  result  roughly,  therefore,  that  mental  incom- 
petency of  the  defendant  is  usually  disregarded  in  judging 
the  carefulness  or  negligence  of  his  conduct,  but  that  that 
of  the  plaintiff,  if  known  to  the  defendant,  is  important*'' 

But  in  actions  for  a  tort  of  which  malice  is  an  essential 
element,  insanity  of  the  defendant,  either  complete  or  in 
respect  to  the  matter  out  of  which  the  tort  arises,  is  a  de- 
fense. This  has  been  held  to  apply  generally  in  actions  for 
libel  and  slander  ;38  but  other  and  apparently  sounder  cases 
hold  that  insanity  is  a  complete  defense  only  in  cases  of 
qualified  privilege,  where  express  malice  must  be  proved,*® 
and  that  in  other  cases  evidence  of  insanity  is  admissible 
only  to  mitigate  the  damages  by  eliminating  any  claim  for 
vindictive  damages,  or  by  showing  that  the  statements  made 
by  the  defendant  could  not  have  seriously  injured  the 
plaintiff  because  of  the  known  irresponsibility  of  the 
defendant.*<> 

To  hold  the  insane  tortfeasor  responsible,  the  tort  must 


86— Weirllniar  t.  St  Louts,  etc, 
B.  Co.,  115  Ark.  505,  Ann.  Cas. 
1916  E  258  and  note. 

37 — ^Worthlngton  v.  Mencer,  96 
Ala.  310,  17  L.  R.  A.  407. 

38— Irvine  v.  Gibson,  117  Ky. 
306,  111  Am.  St.  Rep.  251,  4  Ann. 
Cas.  569  and  note;  Bryant  v.  Jack- 
son, 6  Humph.  (Tenn.)  199;  Hor- 


ner T.  Marshall,  5  Munf.  (Va.) 
466. 

39— Ullrich  V.  N.  Y.  Press  Co., 
23  Misc.  (N.  Y.)  168. 

40 — Yeates  v.  Reed,  4  Blackf. 
(Ind.)  463,  32  Am.  Dec.  43;  Dick- 
inson V.  Barber,  9  Mass.  225,  9 
Am.  Dec.  58  and  note. 
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have  been  committed  by  himself,  by  his  direction,  or  under 
his  immediate  view.  He  cannot  be  held  liable  for  the  torts 
of  a  servant  committed  in  the  course  of  his  employment,  but 
not  in  his  presence  or  by  his  direction ;  since  such  liability 
rests  primarily  upon  the  contract  of  employments^ 

Nor  is  an  employer  liable  for  a  tort  committed  by  his 
servant,  if  the  act  was  caused  by  the  insanity  of  the  servant, 
and  the  master  had  no  knowledge  of  the  insanity  and  was 
free  from  fault  in  employing  the  servant.^^  If,  however, 
the  employer  was  a  common  carrier  of  goods,  and  so  respon- 
sible as  an  insurer  except  for  *'the  act  of  God,"  he  is  liable 
for  injury  done  even  by  an  insane  employee,  since  that  term, 
as  an  exception  to  the  liability  of  a  common  carrier,  applies 
only  to  the  extraordinary  violence  of  nature  and  excludes 
human  agency.^^ 

Since  the  liability  of  an  insane  person  for  a  tort  rests  on 
the  fact  that  the  judgment  is  not  to  punish  him,  but  simply 
to  compensate  the  victim  for  his  loss,  vindictive  damages 
are  never  allowable  in  an  action  for  the  tort  of  an  insane 
person.** 

The  rule  as  to  the  effect  of  insanity  upon  a  tortious  act 
when  relied  on  as  a  defense  by  way  of  forfeiture  or  estoppel 
is  different.  The  idea  of  a  blamable  wrong  seems  to  inhere 
in  the  theory  of  forfeiture.  Therefore  if  the  beneficiary  in 
a  life  insurance  policy  kills  the  insured,  his  right  to  recover 
on  the  policy  is  not  forfeited  if  he  was  insane  at  the  time  of 
the  homicide  ;*^  and  if  the  insured  kills  himself  while  insane, 


41— GlUett  V.  Shaw,  117  Md. 
608,  42  L.  R.  A.  (N.  S.)  87. 

See  the  analogous  rule  as  to 
an  infant,  ante,  section  18,  note 
96. 

42— Central  of  Ga.  R.  Co.  v. 
Hall,  124  Ga.  322,  110  Am.  St.  Rep. 
170,  4  Ann.  Cas.  128,  4  L.  R.  A. 
(N.  S.)  898. 

43 — Central  of  Qa.  R.  Co.  t. 
Hall,  suprct. 


And  see  Chesapeake  &  Ohio 
R.  Co.  y.  Francisco,  149  Ky.  307, 
42  L.  R.  A.  (N.  S.)  84,  as  to  car- 
riers of  persons. 

44 — ^Mclntyre  v.  Sholty,  121  111. 
660,  2  Am.  St  Rep.  140;  Moore  v. 
Home,  153  N.  C.  413,  138  Am.  St 
Rep.  675,  21  Ann.  Cas.  1350. 

46 — ^Holdom  y.  Grand  Lodge 
United  Workmen,  169  111.  619,  50 
Am.  St  Rep.  183,  31  L.  R.  A.  67. 
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the  clause  excepting  suicide  from  the  risk  assumed  does  not 
apply,  unless  suicide  while  insane  is  expressly  excluded  by 
the  terms  of  the  policy.^® 

The  parent  or  guardian  of  an  insane  person,  or  any  other 
person  who  may  have  him  in  his  care  and  custody,  is  not 
liable  for  torts  committed  by  the  insane  person,  unless  his 
condition  of  mind  was  such  that  the  guardian  knew,  or  in 
the  exercise  of  ordinary  care  should  have  known,  that  he 
might  be  dangerous  to  the  safety  of  others.  In  that  case,  if 
the  custodian  neglected  to  take  precautions  required  by  ordi- 
nary prudence,  and  in  consequence  the  insane  person  did 
injury  to  person  or  property,  the  custodian  is  liable^  not  for 
the  tort  of  the  insane  person,  but  for  his  own  negligence.^^ 

§  27.  Actions  by  or  against  insane  persons.  When  an 
action  is  pending  or  requires  to  be  brought,  and  it  appears 
that  the  plaintiff  is  insane,  or  mentally  incapable  of  conduct^ 
ing  the  action,  there  is  a  peculiar  need  for  the  exercise  of 
that  duly  which  rests  upon  all  courts  to  assist  those  who  are 


46— Mutual  Life  InflPDnuice  Co. 
y.  Twry,  15  WaU.  (U.  &)  680; 
Gomn.  Mutual  Life  Insurance  Co. 
T.  Alcens,  150  U.  S.  468;  Grand 
Lodge  y.  Wieting,  168  111.  408,  61 
Am.  St.  Rep.  123;  Blackstone  y. 
Standard  Life  Insui^ance  Co.,  74 
Mich.  592,  3  L.  R.  A.  486;  Schultz 
y.  Insurance  Co.,  40  Ohio  St.  217, 
48  Am.  Rep.  676;  Conn.  Mutual 
Life  Insurance  Co.  y.  Groom,  86 
Pa.  St.  92,  27  Am.  Rep.  689;  Pha- 
dentaauer  y.  Germanla  Life  Insur- 
ance Co.,  7  Heisk  (Tenn.)  567,  19 
Am.  Rep.  623. 

It  has  also  ^been  held  that  the 
light  of  a  benefit  eoclety  to  make 
reasonable  alterations  of  its  hgr- 
la'WB  and  to  apply  them  to  exist- 
ing policy-holders  extends  to  eli- 
minating liability  for  suicide 
when  «ane,  but  not  for  suicide 


when  insane.  Supreme  Council 
Heptasophs  y.  Rehan,  119  Md.  92, 
Ann.  Cas.  1914  D  58,  46  U  R.  A. 
(N.  S.)    308. 

47— Whiteeide  y.  Wheeler,  158 
Ky.  121,  Ann.  Cas.  1915  D  223 
and  note. 

It  was  held  not  to  be  negligence 
forfeiting  the  right  to  recoyer  on 
a  fire  insurance  policy  that  the 
insured  left  his  insane  wife  alone 
in  the  house,  where  she  had  giyen 
m>  prior  eyidence  of  a  tendency 
to  injure  herself  or  any  property. 
Gove  y.  Farmers  Mutual  Insur- 
ance Co.,  48  N.  H.  41,  97  Am.  Dec. 
672. 

See  the  analogous  liability  of 
parents  for  negligence  in  con- 
trolling their  infant  children, 
post,  section  128,  note  42. 


ACTIONS  BY  INSANE  PERSONS 


79 


not  able  to  act  for  themselves  in  the  procuring  of  justice. 
The  mode  in  which  that  assistance  is  to  be  given  depends 
on  the  local  statute  or  practice. 

If  the  incompetency  of  the  plaintiff  or  the  proposed  plain- 
tiff had  been  declared  by  the  proper  court  and  a  guardian 
appointed  for  him,  it  is  the  duty  of  that  guardian  to  insti- 
tute or  prosecute,  usually  in  the  name  of  the  ward,  any 
suits  needed  for  his  protection  or  the  assertion  of  his 
rights.^®  But  if  no  guardian  has  been  appointed,  and  the 
fact  of  incompetency  has  not  been  adjudicated,  it  may  be 
the  duty  of  the  trial  court  to  itself  determine  that  fact,  in 
whatever  way  the  question  may  have  come  to  its  notice  and, 
if  it  seems  to  be  necessary,  to  appoint  a  guardian  ad  litem 
or  next  friend  to  carry  on  or  institute  the  required  litiga- 
tion.^^ It  is  therefore  error  to  dismiss  a  suit  upon  a  plea 
or  answer  merely  asserting  that  the  plaintiff  is  insane.^^^ 
Even  if  the  plaintiff  should  himself  appear  by  attorney,  dis- 
claim the  action  of  his  next  friend,  and  ask  the  dismissal 
of  the  suit,  the  court  should  not  dismiss  it  without  ascertain- 
ing his  actual  mental  condition  and,  if  he  is  found  incompe- 


48 — GoYington  y.  Neftzger,  140 
lU.  608,  33  Am.  St  Rep.  261;  Ch»- 
▼annes  t.  Prieetly,  80  Iowa  816, 
9  L.  R.  A.  193;  Lombard  v.  Morse, 
155  Mass.  136,  14  L.  R.  A.  273; 
Sims  T.  Sims,  121  N.  0.  297,  61 
Am.  St  Rep.  665,  40  L.  R.  A.  787; 
Houseman  t.  Home  Insurance 
Company,  78  W.  Va.  203,  L.  R.  A. 
1917  A  299.  The  21-page  note, 
64  L.  R.  A.  513,  discussee  at  length 
the  entire  topic  of  suits  in  behalf 
of  an  Insane  person. 

49— Isle  T.  Cranby,  199  lU.  89» 
64  Ito  B,  A.  518  and  note,  orerrul- 
ing  Covington  v.  Nef  tzger,  supra, 
on  this  point;  Dunphy  ▼.  Dunphy, 
161  Cal.  380,  Ann.  Cas.  1913  B 
1230,   88   L.   R.  A.    (N.   S.)    818; 


Pl3rmpton  v.  Hall,  65  Minn.  22,  21 
L.  R.  A.  675. 

Although  the  language  of  the 
statute  is  that  the  court  "may  ap- 
point" a  guardian  ad  litem  to  sue, 
it  is  not  a  matter  of  mere  dis- 
cretion in  the  trial  court,  but  if 
a  clear  "Violation  of  the  rights  of 
the  insane  person  is  alleged,  and 
a  proper  person  applies  for  ap- 
pointment to  prosecute  the  action. 
It  must  make  the  appointment. 
State  ex  rel.  Happe  y.  District 
Court,  38  Mont  166,  129  Am.  St 
Rep.  636,  35  L.  R.  A.  (N.  S.)  1098. 

50 — ^Wiesmann  v.  Donald,  125 
Wis.  600,  2  L.  R.  A.  (N.  S.)  961 
and  note. 
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tent  to  decide  for  himself,  detennining  which  representative 
is  really  acting  in  his  interest.^^ 

If  the  plaintiff  is  merely  weak  and  feeble  minded,  and  is 
properly  represented  by  comisel,  no  action  is  needed;  but 
the  court  will  intervene  and  appoint  a  guardian  whenever 
it  appears  to  be  necessary .^^ 

The  special  requirements  of  a  particular  action  may  alter 
the  rule ;  thus  if  a  bastardy  action  is  required  to  be  begun 
by  complaint  signed  and  sworn  to  by  the  mother  of  the  child, 
and  that  was  done  in  form,  if  it  afterward  appears  that  she 
was  an  imbecile,  unable  to  understand  the  proceedings  or 
the  nature  of  an  oath,  the  action  must  be  dismissed.^^  And 
it  has  been  held  that  the  guardian  of  an  insane  wife  cannot 
sue  for  divorce  in  her  behalf,  as  the  right  to  claim  release 
from  the  marriage  is  personal  to  the  aggrieved  spouse.^^ 

In  the  absence  of  any  contrary  statute  or  practice,  any 
person  may  volunteer  to  bring  the  action,  as  in  the  analo- 
gous case  of  suit  in  behalf  of  an  infant ;  but  the  court  has 
broad  and  summary  power  to  supersede  the  volunteer  by  a 
guardian  of  its  own  appointment  when,  in  its  just  discretion, 
it  finds  that  course  required  in  the  plaintiff's  interest.^^ 
The  next  friend  assumes  primary  responsibility  for  the 
expenses  and  costs  of  the  suit,  but  is  entitled  to  be  compen- 
sated from  the  estate  of  the  incompetent  if  he  acted  pru- 
dently and  in  good  faith,  although  the  action  may  have  been 
unsuccessful.*^^ 

If  one  desires  to  sue  a  person  who  has  been  adjudged 


51— Isle  V.  Cranby.  199  lU.  89. 
64  L.  R.  A.  513. 

52— Mentz  y.  6eebe»  95  Wis.  383, 
60  Am.  St.  RejK  120. 

53— State  ez  rel.  Yllek  t.  Jeh- 
lik,  66  Kan.  301,  6II4.  R.  A.  266. 

54— Worthy  r.  Worthy,  86  Ga. 
45,  91  Am.  Dec.  758;  Mohler  y. 
Shank,  93  Iowa  273,  67  Am.  St 
Rep.  274.  34  L.  R.  A.  161  and  note, 


citing  otber  cases  to  the  same 
effect. 

But  see  Sims  v.  Sims,  121  N.  C. 
297,  61  Am.  St.  Rep.  665,  40  U  R. 
A.  737. 

65 — King  T.  HfcLean  Asylnm,  21 
U.  S.  App.  481,  64  Fed.  381.  26  L. 
R.  A.  874. 

See  avts,  §  19,  note  98. 

56 — Nance  v.  Stockburger,  112 
Ga.  90,  81  Am.  St.  Rep.  22. 
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incompetent,  he  must  make  the  guardian  or  conservator  a 
party,  or  make  service  upon  him  in  addition  to  the  service 
on  the  ward,  according  to  the  local  statute  or  practice.^  ^ 
But  if  there  has  been  no  such  adjudication  the  plaintiff  is 
not  bound  to  ascertain  the  mental  capacity  of  the  defendant 
and  procure  a  conservator  to  be  appointed  before  he  can 
bring  suit.^^ 

It  follows  that  the  insanity  of  the  defendant  does  not  of 
itself  make  a  judgment  rendered  against  him  void.^®  Of 
course  it  might  be  an  important  evidential  fact,  if  fraud  in 
obtaining  the  judgment  were  charged  ;«^  and  it  might  be 
ground  for  opening  the  judgment  and  granting  a  new  trial, 
if  it  were  also  shown  that  the  incompetent  had  a  valid  de- 
fense, or  reasonable  claim  of  defense,  which  he  failed  to 
present  because  of  his  disability. 

It  is  essential  to  the  validity  of  the  judgment  that  legal 
service  should  have  been  made  upon  the  defendant,  though 
he  is  insane ;  and  if  the  lack  of  seirvice  does  not  appear  upon 
record,  a  bill  "will  lie  to  set  aside  the  judgment  upon  proof 
of  that  fact" 


57 — In  L'Amoureaz  v.  Crosby,  2 
Paige  Ch.  (N.  Y.)  422,  22  Am.  Dec. 
655,  it  was  held  that  to  kno^ngly 
sue  an  insane  person  for  whom  a 
guardian  had  been  appointed  in 
chancery,  without  notice  to  the 
guardian,  and  procure  a  Judgment 
without  his  knowledge,  was  con- 
tempt of  the  appointing  court,  and 
that  the  Judgment  was  void.  "If 
the  court  had  been  applied  to  in 
a  summary  way,  the  defendant 
would  have  been  punished  for  the 
contempt  and  compelled  to  dis- 
charge the  Judgment." 

58 — Kln^  T.  Boblnson,  8S  He» 
114,  54  Am.  Dec  614;  Maloney  v. 
Dewey,  127  111.  395,  11  Am.  St 
Rep.  131. 

59— Woods  V.  Bro^n,  93  Ind.  64, 


47  Am.  Rep.  369;  King  v.  Robin- 
son, 83  Me.  114,  54  Am.  Dec.  614; 
Stigers  v.  Brent,  50  Md.  214,  33 
Am.  Rep.  317;  Bensieck  v.  Cook, 
110  Mo.  173,  33  Am.  St.  Rep.  422; 
Henderson  y.  Mitchell,  1  Bailey 
Eq.  (S.  C.)  113,  21  Am.  Dec.  526. 
Contra,  Leach  v.  Marsh,  47  Me. 
548,  74  Am.  Dec.  503. 

60— 'Litchfield's  Appeal,  28  Conn. 
127,  73  Am.  Dec.  662;  Wirth  v. 
Wiegand,  85  Neb.  115,  35  L.  R.  A. 
(N.  S.)  110. 

61 — State  ex  rel.  Happe  -v.  Dis- 
trict Court,  38  Mont.  166,  129  Am. 
St.  Rep^  636,  35  L.  R.  A.  (N.  S.) 
1098. 

It  was  held  in  Redmond  t.  Pe- 
terson, 102  Cal.  595,  41  Am.  St. 
Rep.  204,  that  the  general  guard- 
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Whenever  the  court  learns  that  the  defendant  in  a  case 
pending  before  it  is  insane  or  incompetent  to  make  defense, 
and  is  not  properly  represented  by  a  guardian  or  attorney, 
it  should  designate  an  attorney  or  appoint  a  guardian  ad 
litem  to  make  proper  defense  for  him.®^ 


ian  can  walye  service  on  his  ward, 
and  appear  for  him.  But  the  ap- 
pointment and  appearance  of  a 
guardian  ad  litem  appointed  by 
the  court,  no  service  having  been 


made  on  the  Incompetent,  la  void 
for  want  of  Jurisdiction. 

62— Biz  p.  NorthingtoUi  <7  iUa. 
496,  79  Am.  Dec  ffl. 
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INSANE  AND  INCOMPETENT  PERSONS 

m.     DRUNKENNESS* 

§  28.    Dmnkeniieas  as  affecting  legal  responsibility.  The 

courts  have  always  been  reluctant  to  recognize  intoxication 
as  an  excuse  either  for  committing  a  crime  or  for  repudiat- 
ing a  contract ;  but  if  from  long  continued  intemperate  hab- 
its a  man  has  become  actually  insane^  or  incompetent,^  his 
actual  mental  condition  will  be  the  determining  fact  rather 
than  the  cause  which  produced  it. 


1— State  T.  Kidwell,  62  W.  Ya. 
4M,  18  L.  B.  A.  (N.  S.)  1024  and 
note;  United  States  t.  Drew,  5 
Maeon  (U.  S.  C.  Gt)  28,  per  Story, 
J.;  Beasley  v.  State,  60  Ala.  149, 
20  Am.  Rep.  292;  State  t.  Drig- 
gers,  84  S.  C.  526,  137  Am.  St 
Rep.  855,  19  Ann.  Gas.  1166  and 
note. 

The  actual  mental  disease 
known  as  delirinm  tremens, 
thoui^  temporary  in  its  nature 
and  caused  by  ezcessive  use  of  al- 
cohol, is  to  be  distinguished  from 
the  mere  frenzy  produced  for  the 
time  being  by  a  violent  fit  of 
drunkenness.  United  State  v.  Mc- 
Glue,  1  Curtis  (U.  S.  G.  Ct)  1; 
State  T.  Kraemer,  49  La.  Ann.  766, 
62  Am.  St  Rep.  664;  Cheadle  v. 
State,  11  GkltL.  Cr.  566,  L.  R.  A. 
1915  E  1081;  Carter  v.  State,  12 
Tex.  500,  62  Am.  Dec  639;  Drers 
T.  State,  81  Tex.  Cr.  817,  37  Am. 
St  Rep.  811, 18  L.  B.  A.  421;  State 


T.  KidweU,  62  W.  Ya.  466»  18  L. 
R.  A.  (N.  S.)  1024. 

But  that  the  desire  to  drink  bad 
become  a  disease  "which  the  victim 
could  not  resist  does  not  make  his 
intoxication,  an  excuse  for  homi- 
cide. Flanigan  v.  People,  86  N. 
Y.  554,  40  Am.  Rep.  556;  and  see 
the  note,  19  Ann.  Gas.  1172. 

In  many  states  statutes  have 
been  passed  providing  for  the 
committment  of  inebriates  or  drug 
addicts  to  institutions  for  their 
confinement  or  cure.  As  to  the 
constitutionality  and  construction 
of  these  statutes,  and  the  proced- 
ure required  for  valid  committ- 
ment under  them,  see  Leavltt  v. 
Morris,  105  Minn.  170,  15  Aim. 
Gas.  961  and  note,  17  L.  R.  A.  (N. 
S.)  984  and  note;  Addis  v.  Apple- 
gate,  171  Iowa  150,  Ann.  Gas.  1917 
E  S82  and  note. 

2 — ^Burnham  v.  Bumham,  119 
Wise.  509,  100  Am.  St  Rep.  89S. 
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But  even  the  temporary  loss  of  reason  produced  by  intoxi- 
cation may  render  one  incapable  of  making  a  valid  contract, 
and  the  test  will  be  that  general  test  often  already  stated : 
was  he  at  the  time  of  making  the  contract  capable  of  under- 
standing the  act  in  which  he  was  engaged,  and  the  meaning 
and  effect  of  the  agreement  which  he  signed  or  assented  to. 
If  not,  there  is  no  meeting  of  minds,  for  the  mind  of  one 
party  was  lacking.^  It  is  not  sufficient  that  he  was  under 
the  influence  of  liquor  to  such  an  extent  as  to  materially 
affect  his  judgment.* 

It  is  evident  also  that  the  other  party  to  the  contract 
could  hardly  deal  with  a  man  grossly  intoxicated  without 
knowing  his  condition ;  so  that  in  most  cases  the  element  of 
fraud  is  also  involved,  and  the  contract  may  be  declared 
invalid  either  for  lack  of  contractual  capacity  on  the  part 
of  one  party,  or  for  fraud  of  the  other  party  in  taking  advan- 
tage of  his  condition.'^    A  more  extreme  case  of  fraud  Is 


A  drunkard  is  not  an  incompe- 
tent, like  an  idiot  or  one  generally 
insane.  He  is  simply  incompetent 
upon  proof  that,  at  the  time  of  the 
act,  his  understanding  was 
clouded  or  his  reason  dethroned 
by  actual  intoxication.  Wright  v. 
Fisher,  65  Mich.  275,  8  Am.  St 
Rep.  886. 

But  where  the  statute  provides 
that  a  habitual  drunkard  may  be 
declared  incompetent,  and  a  com- 
mittee appointed  to  manage  his 
affairs,  that  adjudication  ipso 
facto  terminates  his  contractual 
capacity,  and  a  contract  there- 
after made  by  him  is  void,  though 
he  was  sober  when  he  rap.de  the 
contraot,  and  the  oth^r  party  did 
not  know  of  the  adjudication. 

Wadsworth  v.  Sharpsteen,  8  N. 
Y.  388.  59  Am.  Dec.  499. 

3— Wright  T.  Walker,  127  Ala. 
557,  54  L.  &  A.  440  and  extended 


note;  Johnson  v.  Harmon,  94  U. 
S.  371;  Martin  y.  Harsh,  231  111. 
384,  13  L.  R.  A.  (N.  S.)  1000; 
Kuhlman  y.  Wieben,  129  Iowa  188, 
2  L.  R.  A.  (N.  S.)  666  and  note; 
J.  I.  Case  Threshing  Machine  Co. 
y.  Meyers,  78  Neb.  685,  9  L.  R.  A* 
(N.  S.)  -070;  Burroughs  y.  Rich- 
man,  13  N.  J.  L.  233,  23  Am.  Dec. 
717;  Cameron-Backley  Co.  y. 
Thornton  Co.,  138  N.  C.  366,  107 
Am.  St  Rep.  532 ;  Coody  y.  Coody, 
89  Okla.  719,  L.  R.  A.  1915  E  465; 
Bush  y.  Breinig,  113  Pa.  St.  ^10,  57 
Am.  Rep.  469;  Wade  v.  Colvert,  2 
Mill  (S.  C.)  27.  12  Am.  Dec.  652 
and  note;  Barrett  y.  Buxton,  2 
Aik.  (Vt.)  167,  16  Am.  Dec.  691. 

4-^Oook  y.  Bagnell  Timber  Co., 
78  Ark.  47,  8  Ann.  Gas.  451  and 
note. 

5— Miller  y.  Sterringer,  66  W. 
Va.  169,  26  L.  R.  A.  (N.  S.)  596 
and  note;  Thackrah  y.  Haas,  119 
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presented  where  one  party  brought  about  the  intoxication 
of  the  other  in  order  to  procure  his  signature  or  assent  to 
a  contract.® 

But  either  objection  to  the  contract  renders  it  voidable 
rather  than  void;  and  if  the  intoxicated  party,  after  he 
becomes  sober  and  knows  of  the  contract^  ratifies  it/  or 
fails  to  repudiate  it  and  restore  the  consideration,  if  any, 
within  a  reasonable  time,^  it  becomes  binding  upon  him. 

Evidence  as  to  the  testator's  intoxication  at  the  time  of 
executing  a  will,  or  of  his  habitual  intemperate  habits,  is 
often  admissible  in  will  contests.  It  is  important,  however, 
not  because  there  is  any  especial  rule  of  law  as  to  the  testa- 
mentary capacity  of  intoxicated  or  incompetent  persons,  but 
to  enable  the  jury  to  determine  whether,  at  the  time  of  exe- 
cuting the  will,  the  testator  was  of  the  degree  of  mental 
capacity  already  stated.®  Even  where  long  continued  intem- 
perance, resulting  occasionally  in  temporary  insanity,  is 
shown,  there  is  no  presumption  that  incapacitating  drunk- 
enness existed  at  the  time  of  making  the  will.  Such  a  con- 
dition at  that  time  must  affirmatively  appear,  or  the  pre- 
sumption of  capacity  will  prevail.^® 


n.  S.  499;  9wan  y.  Talbot,  52  Cal. 
142,  17  Ll  R.  A.  (N.  S.)  1066  and 
note. 

And  Bee  tlie  note  54  U  R.  A. 
443-8. 

6 — ^NeweU  t.  PIsher,  11  Sm.  & 
Marsh.  (Ky.)  431,  49  Am.  Dec.  66; 
MiUer  v.  Sterringer,  66  W.  Va. 
169,  25  U  R.  A.  (N.  S.)  596  and 
note. 

A  Georgia  statute  provides:  "If 
the  party  contracting  was  at  all 
instrumental  in  producing  the 
state  of  intoxication,  the  contract 
is  inyalid,  however  partial  the  in- 
toxication may  be."  Abbeville 
Trading  Co.  v.  Butler,  3  Ga.  Ap. 
138. 

7 — Carpenter    v.    Rodgers,    61 


Mich.  884,  1  Am.  St  Repw  595. 
And  see  the  notes,  12  Am.  Dec. 
653,  and  54  L.  R.  A.  448. 

8— J.  L  Case  Threshing  Machine 
Co.  T.  Meyers,  78  Neb.  6S5»  9  L.  B. 
A.  (N.  S.)  »70;  Strickland  v.  Par- 
lin  Co.,  118  Ga.  213;  Joest  v.  Will- 
lams,  42  Ind.  565,  18  Am.  Rep. 
377;  Matz  v.  Martinson,  127  Minn. 
262,  U  R.  A.  1915  B  1121  and 
note;  Fowler  v.  Meadow  Brook 
Water  Co.,  208  Pa.  St  473. 

9— Pierce  v.  Pierce,  38  Mich. 
412;  Peck  v.  Cary,  27  N.  Y.  9, 
84  Am.  Dec.  220.  And  see,  ainie^ 
section  24. 

10— Re  Lee's  Will,  46  N.  J.  Eq. 
193;  Koegel  v.  Egner,  54  N.  J. 
E^q.  623;  Lewis  v.  Jones,  50  Barb. 
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The  courts  have  been  still  more  reluctant  to  admit  intoxi- 
cation as  an  excuse  for  criminal  acts.  Indeed  it  has  some- 
times been  said  that  the  intoxication  of  the  accused  aggra- 
vated rather  than  mitigated  his  crime.^^  A  less  questionable 
statement  is  that,  if  intoxication  were  recognized  as  a  miti- 
gating feature,  cunning  men  planning  to  commit  a  crime 
might  ply  themselves  with  liquor,  both  to  stimulate  their 
courage  and  to  provide  a  defense  in  case  of  detection.^^ 
Again  it  has  been  said  that  one  who  voluntarily  deprives 
himself  of  self-control  must  be  held  to  intend,  and  is  respon- 
sible for,  the  consequences.^^  For  one  or  all  of  these  rea- 
sons it  is  universally  held  that  one  who  voluntarily  became 
intoxicated,  although  he  did  so  with  no  purpose  to  commit 
a  crime  when  intoxicated,  cannot  claim  immunity  from 
criminal  responsibility,  or  even  a  mitigation  of  the  pen- 
alty,^^  though  he  was  so  intoxicated  as  to  have  no  capacity 
to  distinguish  between  right  and  wrong.^^ 

But  in  some  cases  a  specific  intent  or  state  of  mind  is  an 
element  in  the  crime,  and  if  the  intent  is  disproved  by  the 
man's  intoxicated  condition  that  particular  crime  cannot 
have  been  committed.  Thus,  since  burglary  is  the  entering 
a  house  with  the  intent  to  commit  a  felony  therein,  one  who 
blunders  into  a  strange  house  because  too  drunk  to  know 
where  he  is  or  what  he  is  doing  has  not  committed  the  crime 
of  burglary.i^    So  one  who  carries  off  property  of  another 


(N.  Y.)  645;  Gardner  t.  Gardner, 
22  Wend.  (N.  Y.)  626,  34  Am.  Dec. 
840. 

11— Bererly^s  Gaa^  4  Coke, 
125a. 

12 — Shannaban  ▼.  Com.,  8  Bush 
(Ky.)  486,  8  AnL  Rep.  465;  State 
V.  Bundy,  24  S.  C.  489,  58  Am. 
Rep.  262. 

18— People  T.  Garbutt,  17  Mich. 
9,  97  Am.  Dec.  162;  People  v.  Rod- 
gers,  18  N.  Y.  9.  72  Am.  Dec.  484. 

14— Springfield  t.  State,  96  Ala. 
81,  38  Am.  St.  Rep.  85;  Harris  r. 


United  SUtes,  8  D.  C.  App.  20,  36 
L.  R.  A.  465;  People  y.  Rodgers, 
18  N.  Y.  9,  72  Am.  Dec.  484;  SUte 
T.  John,  8  Ired.  U  (N.  C.)  330,  49 
Am.  Dec.  396. 

Golliher  t.  Com.,  2  Dar.  (Ky.) 
163,  87  Am.  Dec.  493,  and  Latimer 
V.  State,  56  Neb.  609,  70  Am.  St. 
Rep.  403,  state  the  law  in  a  way 
more  favorably  to  the  accused. 

15— State  T.  Rumble,  81  Ran.  16, 
25  L.  R.  A.  (N.  S.)  876  and  note. 

16— People  T.  Phelan,  98  CaL 
111;  State  t.  Bell,  29  lofwa  816. 
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through  mere  drunken  ignorance  of  what  he  is  doing  does 
not  commit  larceny^  which  involves  the  intent  to  convert  the 
property  to  the  taker's  own  use.^^  And  the  same  rule  may 
apply  to  one  charged  with  assault  with  intent  to  kill^^  or 
ravish,^®  or  with  passing  a  counterfeit  bill,  if  the  evidence 
shows  that  he  was  too  drunk  to  know  the  difference  between 
good  and  bad  money  or  to  form  an  intent  to  defraud  ;^^  or 
to  one  charged  with  conspiracy  to  commit  murder,  if  he  was 
too  drunk  to  enter  into  any  such  agreement.^^ 

But  the  most  frequent  application  of  this  principle  is  in 
distinguishing  between  the  degrees  of  murder.  Murder  in 
the  first  degree,  as  commonly  defined  in  the  American  stat- 
utes, includes  only  murder  committed  with  wilful  and  de- 
liberate premeditation.  By  its  general  definition  it  excludes 
homicide  committed  by  one  in  a  drunken  frenzy,  or  too  much 
intoxicated  to  form  such  a  deliberate  intent  as  the  statute 
intends,^^  unless  the  plan  to  commit  the  murder  had  already 


17— State  T.  Koemer,  8  N.  D. 
818,  78  Am.  St  Bep.  768|  Wood  v. 
State,  84  Ark.  341,  36  Am.  Rep. 
13;  Ryan  v.  United  States,  26  D. 
C.  Ap.  74,  6  Ann.  Cas.  636  and 
note;  Losa  v.  State,  1  Tex.  Ap. 
488,  28  Am.  Rep.  416. 

Contra,  Dawson  t.  State,  16 
Ind.  428,  79  Am.  Dec.  439. 

18 — Clirisman  t.  State,  54  Ark. 
883,  26  Am.  St,  Rep.  44;  Chown- 
ing  T.  State,  91  Ark.  603,  18  Ann. 
Gas.  629  and  note. 

19— Reagan  t.  State,  28  TeoL  Ap. 
227,  19  Am.  St  Rep.  833. 

20— Plgman  y.  State,  14  Ohio 
565,  45  Am.  Dec.  558. 

21— Boober  t.  State,  156  Ind. 
485, 54  L.  B.  A.  88L 

22— Asiman  t.  State,  128  Ind. 
847,  8  L.  B.  A-  48|  Hopt  r.  People, 
104  U.  S.  631;  Qamer  r.  State,  28 
Fla.  118,  29  Am.  St  Rep. 


State  T.  Rnmble,  81  Kan.  16,  25 
L.  R.  A.  (N.  S.)  376  and  note; 
State  y.  Triyas,  32  La.  Ann.  1086, 
36  Am.  Rep.  293;  State  y.  Cooley, 
19  N.  Mex.  91,  52  L.  R.  A.  (N.  S.) 
230  and  note;  Cheadle  y.  State.  11 
Okla.  Cr.  566,  U  R.  A.  1015  B 
1031. 

People  y.  Rodgers,  18  N.  Y.  9, 
72  Am.  Dea  484,  denies  this  ex- 
ception and  holds  that  one  may 
be  convicted  of  mnrder  or  any 
other  crime,  though  his  mind  be 
reduced  by  drunkenness  to  a  con- 
dition which  would  haye  called 
for  an  acquittail,  if  it  had  aris^i 
from  any  other  cause.  "If  a  man 
makes  himself  yolnntarily  drunk, 
that  is  no  excuse  for  any  crime 
he  may  commit  when  he  is  so." 

Warner  y.  State,  56  N.  J.  U  686, 
44  Am.  St  Rep.  416,  also  denies 
this  exception,  bat  is  based  on  a 
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been  formed,  and  the  accused  deliberately  became  intoxi- 
cated for  the  purpose.23 

As  to  liability  for  a  tort,  it  is  evident  that  if  insanity  is  no 
defense,  a  fortiori  voluntary  intoxication  cannot  afford  any 
justification.  One  who  knowingly  reduces  himself  to  a  con- 
dition where  he  cannot  exercise  reason  or  control  his  acts 
has  no  claim  to  be  excused  from  responsibility  for  any  in- 
juries to  person  or  property  which  may  result.  In  fact  the 
intoxication  of  the  defendant  is  often  admissible  in  evi- 
dence by  the  plaintiff  as  increasing  the  probability  of  his 
having  committed  the  alleged  tort.^*  This  sometimes  applies 
to  an  action  for  negligence  of  the  defendant,  when  the  fact 
that  he  was  intoxicated  will  strengthen  the  testimony  of  his 
negligent  conduct,^^  but  more  often  in  cases  where  con- 
tributory negligence  is  asserted  against  the  plaintiff.^® 

But  if  one  is  visibly  intoxicated,  it  is  the  duty  of  those 
who  come  in  contact  with  him  to  take  his  condition  into  ac- 
count, and  their  use  of  due  care  will  be  judged  in  view  of 
that  fact.  Even  if  the  drunken  person  and  the  other  are 
both  negligent,  the  sober  party  may  be  liable  under  the  doc- 
trine of  the  last  clear  chance,  if  he  fails  to  exercise  toward 


definition  of  murder  in  the  ^rst 
degree  which  requires  only  an 
actual  intent  to  kill. 

The  Texas  statute  limits  this 
exception  to  cases  of  temporary 
insanity.  Ehners  v.  State,  31  Tex. 
Cr.  318»  37  Am.  St  Rep.  811,  18 
L.  R.  A.  421. 

Keenan  v.  Com.,  44  Pa.  St.  55, 
84  Am.  Dec.  414,  also  practically 
denies  this  exception. 

23— State  T.  Robinson,  20  W.  Ta. 
913,  43  Anu  Rep.  799;  Marshall  v. 
Com.,  141  Ky.  222.  31  L.  R.  A.  (N. 
S.)  379;  State  v.  KidweU,  62  W. 
Va.  466,  13  L.  R.  A.  (N.  S.)  1024 
and  note. 

24 — Bagley  v.  Mason,  69  Vt  175. 


25— Mcintosh  y.  Standard  Oil 
Co.,  89  Kan.  289,  Ann.  Cas.  1914 
D  112,  47  Ix  R.  A.  (N.  S.)  730; 
Powell  V.  Berry,  146  Ga.  696,  U  R. 
A.  1917  A  306,  with  note  concern- 
ing intoxication  of  the  driver  of 
an  automobile. 

See  the  extended  notes  concern- 
ing intoxication  as  affecting  neg- 
ligence, 40  L.  R.  A.  131-149,  47  L. 
R.  A.  (N.  S.)  730-742. 

26— Lrlttle  Rock  R.  Co.  v.  Bill- 
ings, 173  Fed.  903,  19  Ann.  Cas. 
1173  and  note;  Mcintosh  v.  Stand- 
ard Oil  Co.,  89  Kan.  289,  Ann.  Cas. 
1914  D  112  and  note,  47  L.  R.  A. 
(N.  S.)  730. 
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the  drunken  man  the  degree  of  care  which  is  evidently  re- 
quired to  avoid  injuring  him.^^  Especially  is  a  common 
carrier,  in  dealing  with  a  passenger  who  is  on  its  car  in  an 
intoxicated  condition,  bound  to  take  his  helpless  condition 
into  account  in  removing  him  from  the  car  or  otherwise 
handling  him,  and  not  put  him  in  a  place  of  manifest  danger 
to  one  in  his  condition.^® 

It  has  also  been  held  that  the  intoxication  of  one  who 
uttered  a  slander  may  be  admissible  in  mitigation  of  the 
damages,  as  the  utterances  of  a  drunken  man  could  not 
seriously  impair  the  reputation  of  the  plaintiff.^^ 


27— See  the  cases  coUected  in 
notes  19  Ann.  €a6.  1179  and  Ann. 
Cas.  1914  D  115. 

2»— Price  V.  St.  Louis  R.  Co^ 
75  Ark.  479,  112  Am.  St  Rep.  79; 
Black  V.  N.  Y.,  N.  H.  ft  H.  R.  Co., 
193  Mass.  448,  9  Ann.  Cas.  485  and 


note,  7  L.  R.  A.  (N.  S)  148;  Fox 
T.  Mich.  Cent  R.  Co.,  138  Mich. 
433,  5  Ann.  Cas.  68  and  note,  68 
L.  R.  A.  336. 

2&— Alderson  y.  Kahle,  73  W. 
Va.  690,  Ann.  Cas  1916  E  561  and 
note. 
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CHAPTER  y 

CITIZENS  AND  ALIENS 

§  29.  Citizenship.  The  term  citizen,  by  derivation  and 
in  its  primary  use,  meant  one  of  the  free  inhabitants  of  a 
city ;  but  in  modem  usage  it  commonly  means  a  member  of 
the  body  politic  in  a  democratic  nation,  who  owes  allegiance 
to  the  nation  and  is  entitled  to  protection  from  it. 

It  was  said  in  a  case  famous  in  American  history  :^  ''The 
words  'people  of  the  United  States'  and  'citizens'  are  synony- 
mous terms  and  mean  the  same  thing.  They  both  describe 
the  political  body  who,  according  to  our  republican  institu- 
tions, form  the  sovereignty,  and  who  hold  the  power  and 
conduct  the  government  through  their  representatives.  They 
are  what  we  familiarly  call  'the  sovereign  people,'  and  every 
citizen  is  one  of  this  people  and  a  constituent  member  of 
this  sovereignty." 

The  term  citizen  was  originally  confined  to  the  member  of 
a  democratic  state,  "subject"  being  the  equivalent  term  used 
in  referring  to  those  under  the  government  of  a  monarchy ; 
but  the  distinction  is  not  always  strictly  preserved.^ 


1— Bred  Scott  t.  Sandford,  19 
How.  (U«  SL)  898,  per  Taney,  C.  J. 
"Citizens  are  the  menrbers  of  the 
political  community  to  which  they 
belong."  United  States  t.  Cruik- 
shank,  92  U.  S.  542. 

See  also  Minor  v.  Happersett, 
21  Wall.  (U.  S.)  162,  and  Green- 
ough  V.  Tiverton  Police  Commrs., 
80  R.  I.  212,  136  Am.  St.  Rep.  953, 
and  see  the  conflicting  decisions 
as  to  what  constitutes  citizenship 
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in  one  of  the  states,  cited  in  notes 
12  and  13. 

2— Blackstone  (Bk.  I,  ch.  10) 
never  uses  the  term  "citizen"  but 
always  "subject"  or  "native";  hut 
in  recent  decisions  the  English 
courts,  while  usually  speaking  of 
a  British  or  German  subject,  oc- 
casionally use  the  terms  "citizen" 
or  "citizenship,"  and  do  so  in  ref- 
erence to  German  as  well  as  to 
British  subjects.  See  Rex  v.  Supt. 
of    Vine    Street    Police    Station, 
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In  modem  diplomatic  practice  the  term  "nationals"  has 
come  to  be  used  in  referring  generally  to  the  citizens  or  sub- 
jects of  a  particular  nation.^ 

When  the  Constitution  of  the  United  States  was  adopted, 
citizenship  of  the  state  was  more  regarded  than  that  of  the 
United  States.  Article  IV,  Sec.  2,  provided  that  "The  Citi- 
zens of  each  State  shall  be  entitled  to  all  Privileges  and  Im- 
munities of  Citizens  of  the  several  States" ;  and  Article  III, 
Sec.  2,  gave  jurisdiction  to  the  federal  courts  of  controver- 
sies between  citizens  of  different  States,  between  the  citi- 
zens of  a  State  and  foreign  citizens  or  subjects,  and  so  on. 
Evidently  United  States  citizenship  was  thought  of  as  based 
on  state  citizenship.^  Citizenship  of  the  United  States  is 
not  referred  to  except  as  a  qualification  for  high  federal 
office,^  and  by  implication  in  the  grant  to  the  Congress  of 
the  power  "to  establish  a  uniform  Rule  of  Naturalization."® 

But  in  the  stress  of  the  political  contest  for  and  against 
slavery,  the  majority  of  the  United  States  Supreme  Court 
held  in  the  famous  Dred  Scott  case^  that  the  rights  secured 
to  the  citizens  of  each  state  in  the  other  states  could  not 
extend  to  a  free  negro,  even  if  he  were  a  citizen  of  the  state 
in  which  he  lived,  since  it  was  held  that  such  citizenship 


(1916)   1  K.  B.  268,  7  Brit.  Rul. 
Cas.  868;  Ez  parte  Weber  (1916) 
1  A.  C.  421,  7  Brit  Rul.  (3as.  880. 

"The  term  'citizen*  as  under- 
stood in  our  law  is  precisely  analo- 
gous to  the  term  'subject'  in  the 
common  law,  and  the  change  ot 
phrase  has  entirely  resulted  from 
the  change  of  government  The 
sovereignty  has  been  transferred 
from  one  man  to  the  collective 
body  of  the  people;  and  he  who 
before  was  'a  subject  of  the 
King'  is  now  a  citizen  of  the  «tate. 
State  T.  Manuel,  4  Dey.  and  B.  L. 
(N.  C.)  20. 

3 — ^EV)r  instance,  see  articles  84, 


85,  90,  91,  229,  of  the  Treaty  of 
Peace  with  Germany  as  drafted 
by  the  Peace  Conference  of  1919. 

4 — ^"It  had  been  said  by  eminent 
Judges  that  no  m&n  was  a  citizen 
of  the  United  States  except  as  he 
was  a  citizen  of  one  of  the  States. 
Whether  this  proposition  was 
sound  or  not  had  never  been  Judi- 
cially decided."  Miller,  J.,  in  the 
Slaughter  House  Cases,  16  Wall. 
(U.  S.)  36. 

5— Article  I,  sees.  2  and  8;  Ar- 
ticle n,  sec  1. 

6 — ^Article  I,  sec.  8. 

7— Dred  Scott  v.  Sandford,  19 
How.  (U.  S.)  398. 
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could  not  have  been  in  the  contemplation  of  the  framers 
of  the  Constitution.  When  the  principles  underlying  that 
decision  had  been  reversed  by  the  result  of  the  Civil  War, 
and  slavery  had  been  abolished  by  the  Thirteenth  Amend- 
ment to  the  federal  Constitution,  the  Fourteenth  Amend- 
ment  completed  the  subordination  of  state  to  federal  citizen- 
ship by  the  broad  declaration  that  "All  persons  bom  or 
naturalized  in  the  United  States,  and  subject  to  the  juris- 
diction thereof,  are  citizens  of  the  United  States  and  of 
the  State  wherein  they  reside.  No  State  shall  make  or 
enforce  any  law  which  shall  abridge  the  privileges  or  im- 
munities of  citizens  of  the  United  States" ;«  and  the  Fif- 
teenth Amendment  especially  prohibited  the  denial  of  the 
right  to  vote  to  citizens  of  the  United  States  "on  account 
of  race,  color,  or  previous  condition  of  servitude."* 

By  these  constitutional  changes,  state  citizenship  became 
dependent  upon  federal  citizenship  instead  of  the  reverse.^^ 

One  may  be  a  citizen  of  the  United  States  without  being 
a  citizen  of  any  state ;  for  instance,  a  resident  of  the  Dis- 
trict of  Columbia,  of  a  territory,  or  of  a  foreign  country.^! 

It  has  sometimes  been  held  that  one  may  be  a  citizen 
of  a  particular  State,  and  yet  not  a  citizen  of  the  United 
States.^2    These  decisions  refer  to  the  situation  which  has 


8 — The  last  clause  refers  only 
to  action  by  the  states.  The  En- 
forcement Act,  which  provides  for 
removal  of  a  suit  into  the  United 
states  courts  "when  the  rights  of 
a  p&Tty  are  denied  In  the  state 
courts,  protects  a  negro  from  trial 
by  a  Jury  to  which  only  white 
men  are  eligible  by  the  state  law, 
Strauder  v.  West  Virginia,  100  U. 
S.  303;  but  does  not  entitle  him 
to  remove  his  case  to  the  United 
States  courts  because  the  admin- 
istrative officers  have  failed  to 
summon  any  negroes  upon  that 
particular  Jury,  discrimination  by 


reason  of  race  being  prohibited 
by  the  state  law.  Virginia  y. 
Rives,  100  U.  S.  313. 

9 — Ab  to  the  effect  of  this 
amendment,  see  United  States  v. 
Reese,  92  U.  S.  214. 

10— Boyd  V.  Nebraska,  143  U.  S. 
135. 

11 — ^Hepburn  v.  Elizey,  2 
Cranch  (U.  S.)  445;  The  Slaugh- 
ter House  Cases,  16  Wall.  (U.  S.) 
36. 

12— Dred  Scott  v.  Sandford,  19 
How.  (U.  S.)  393;  Harding  v. 
Standard  Oil  Company,  182  Fed. 
421;    McDonel  y.   State,   90   Ind* 
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existed  in  some  States  where  aliens  who  had  declared  their 
intention  to  become  citizens  of  the  United  States,  were  per- 
mitted to  vote  and  hold  office.  In  other  decisions  it  is  denied 
that  the  conferring  of  these  political  rights  constitutes  the 
declarant  alien  a  citizen  either  of  the  State  or  of  the  United 
States.^^  The  real  difference  in  these  decisions  is  in  the 
meaning  of  the  term  '^citizen  of  a  State."  It  would  seem 
that  one  who  is  a  voter,  and  who  may  be  elected  to  any 
office  in  the  State,  is  a  citizen  to  the  extent  that  a  State 
can  confer  citizenship,  and  is  fully  within  the  general  defi- 
nitions of  citizenship  given  at  the  beginning  of  this 
section;  and  consequently  may  be  fairly  called  a  citizen  of 
the  State,  though  his  citizenship  of  the  United  States  has 
not  yet  been  completed.^* 

Citizenship  implies  the  duty  of  allegiance  to  the  govern- 
ment, and  the  right  of  protection  from  it ;  it  does  not  involve 
the  right  of  suffrage  (except  to  the  extent  defined  in  the 
Fifteenth  Amendment)  or  other  political  rights.  Indeed  at 
all  times  the  great  majority  of  the  citizens  of  the  United 
States  have  been  women,  minors,  and  others  not  entitled 
to  vote.^^ 

A  citizen  of  the  United  States,  resident  in  one  of  the 
states,  owes  a  double  allegiance,  and  can  demand  from  each 
government  protection  within  the  field  of  its  jurisdiction. 
For  the  ordinary  rights  of  person  and  property  he  looks  to 
the  state  for  protection.  The  rights  for  which  he  can  seek 
the  protection  of  the  United  States  are  only  such  as  are 


320;  state  ex  rel.  Leche  v.  Fow- 
ler, 41  La.  Ann.  380;  In  re  Web- 
litz,  16  Wis.  443»  84  Am.  Dec.  700. 

13-~Lanz  v.  Randall,  4  Dillon 
(U,  S.)  425;  Minneapolis  y.  Reum, 
56  Fed.  576,  12  U.  S.  App.  446. 

14 — ^"The  word  citizen  and  elec- 
tor    are     used     synonymously." 


State  ex  rel.  Leche  y.  Fowler,  41 
La.  Ann.  380. 

IS—Hlnor  t*  Happersett,  21 
WalL  (U.  S.)  168;  Van  Valken- 
burgh  V.  Brown,  43  Cal.  43, 13  Am. 
Rep.  136;  Dorsey  v.  Brigbam,  177 
111.  250,  69  Am.  St.  Rep.  228,  42 
L.  R.  A.  809;  Re  Robinson,  131 
Mass.  376,  41  Am.  Rep.  289, 
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established  by  the  constitution  and  laws  of  the  United 
States.i« 

For  certain  purposes  even  a  corporation  may  be  includ- 
ed within  the  term  "citizen/'  For  instance,  a  corporation 
may  claim  the  right  to  sue  in  the  federal  courts  as  a  citizen 
of  the  state  by  which  it  is  incorporated,^^  and  a  corporation 
has  been  held  entitled  to  receive  a  license  to  sell  liquor 
under  a  statute  which  mentions  only  "citizens  resident 
within  this  state  ;"i8  but  a  corporation  is  not  within  the 
clause  giving  to  citizens  of  a  State  the  privileges  and  im- 
munities of  citizens  in  other  States,^®  nor  within  the 
Fourteenth  Amendment  which  prohibits  any  State  from 
abridging  the  privileges  or  immunities  of  citizens  of  the 
United  States.20 

§  30.  Otizenfihip  by  birth  or  marriage.  The  provision  of 
the  Fourteenth  Amendment  to  the  federal  Constitution  in 
regard  to  the  acquisition  of  citizenship  by  birth  was  quoted 
in  the  previous  section.    By  this  section  all  persons  born 


16— The  Slangrhter  Honse  Cases, 
16  Wall.  (U.  S.)  86;  United  States 
V.  Cruikshank,  92  U.  S.  542;  Twin- 
ing V.  New  Jersey,  211  U.  S.  78. 
Twining  v.  New  Jersey  gives  a 
list  of  specific  rights  which  hare 
been  held  to  be  of  national  char- 
acter and  within  the  protection  of 
the  United  States,  and  holds  that 
the  privilege  of  a  witness  against 
self-incrimination  is  not  among 
them. 

17— Chicago  and  N.  W.  R.  Co.  v. 
Whltton.  13  Wall.  (U.  S.)  270. 

It  is  a  more  exact  statement  of 
the  rule  to  say  that  a  suit  by  or 
against  a  corporation  is  regarded 
as  a  suit  by  or  against  its  stock- 
holders; but  the  stockholders  are 
conclusirely    presumed,    for    the 


purposes  of  federal  Jurisdiction, 
to  be  citizens  of  the  State  which 
by  its  laws  created  the  corpora- 
tion; Paul  V.  Virginia,  8  WaU.  (U. 
S.)  168;  MuUer  v.  Dows,  94  U.  a 
444 ;  but  for  all  practical  purposes 
the  statement  of  the  text  is  ac- 
curate. 

18 — Greenough  v.  Tiverton  Po- 
lice Commissioners,  30  R.  I.  212, 
136  Am.  St.  Rep.  953. 

19— 'Paul  T.  Virginia,  8  Wall.  (U. 
S.)  168;  Pembine  Silver  Mining 
Company  v.  Pennsylvania,  125  U. 
S.  181;  Horn  Silver  Mining  Com- 
pany V.  New  York,  143  U.  S.  305. 

20 — Orient  Insurance  Company 
V.  Daggs,  172  U.  S.  557;  Hawley 
V.  Hurd,  72  Vt.  122,  82  Am.  St. 
Rep.  922,  52  L.  R.  A.  195. 
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in  the  United  States  "and  subject  to  the  jurisdiction  thereof 
are  by  that  sole  fact  citizens  of  the  United  States.  But 
this  merely  affirms  what  had  already  been  recognized  as 
the  law  of  the  land,  with  the  single  exception  as  to  colored 
persons  established  by  the  decision  in  the  Dred  Scott  case.^^ 
From  Lord  Coke's  day  in  England,  and  from  the  earliest 
decisions  in  the  United  States,  it  has  been  the  common  law 
that  every  person  born  within  the  territory  of  a  particular 
nation  became  ipso  facto  a  subject  or  citizen  of  that 
country.22 

This  clause  of  the  Fourteenth  Amendment  therefore 
merely  removed  the  limitation  and  doubt  which  had 
been  cast  upon  the  rule  by  the  Dred  Scott  decision.  A 
later  effort  to  procure  a  similar  exception  by  judicial 
decision  as  to  a  child  born  in  the  United  States  of  Chinese 
parents,  who  by  our  legislation  are  themselves  ineligible 
for  naturalization,  met  with  failure  and  led  to  a  reinstate- 
ment of  the  rule  in  its  original  simplicity  and  inclu- 
siveness.2» 

Section  1992  of  the  Revised  Statutes  of  the  United  States 
repeats  in  substance  the  language  of  the  Fourteenth  Amend- 
ment, saying :  ''AH  persons  bom  in  the  United  States,  and 
not  subject  to  any  foreign  power,  excluding  Indians  not 
taxed,  are  declared  to  be  citizens  of  the  United  States;'' 
but  section  1993  grants  American  citizenship  to  children 
born  abroad  to  American  parents.  ''AH  children  heretofore 
bom  or  hereafter  bom  out  of  the  limits  and  jurisdiction  of 
the  United  States,  whose  fathers  were  or  may  be  at  the 
time  of  their  birth  citizens  thereof,  are  declared  to  be 


21— Dred  Scott  v.  Sandtord,  19 
How.  (U.  S.)  393,  discussed  in  the 
previous  section. 

22— The  discussion  of  this  prin- 
ciple, and  the  review  of  the  au- 
thorities, made  by  Mr.  Justice 
Gray  in  United  States  v.  Wongr 
Kim  4rk,  169  U.  S.  (M^  655-665, 
Is  8o  full  and  satisfactory  that 


further  citation  of  authorities  is 
practically  superfluous.  But  ref- 
erence may  also  be  made  to  the 
early  leading  case  of  Lynch  v. 
Clarke,  1  Sandf.  Ch.  (N.  Y.)  583, 
658. 

23— United  States  v.  Wong  Kim 
Ark,  169  U.  S.  649. 
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citizens  of  the  United  States ;  but  the  rights  of  citizenship 
shall  not  descend  to  children  whose  fathers  never  resided 
in  the  United  States." 

By  this  statute  the  United  States  seems  to  claim  rights 
in  children  bom  in  other  countries  of  an  American  father 
inconsistent  with  its  claims  as  to  children  born  here  of 
foreign  parents.^*  This  inconsistency  is  lessened  by  the 
last  clause  of  section  1993,  which  limits  the  inheritance 
of  citizenship  to  the  first  foreign-born  generation,  and  by 
a  later  statute^^  which  requires  such  foreign-bom  citizens, 
if  they  continue  to  live  abroad,  to  register  their  intention 
to  return  to  and  be  citizens  of  the  United  States  at  the 
age  of  eighteen,  and  to  take  oath  of  allegiance  to  the  United 
States  at  the  age  of  twenty-one,  in  order  to  claim  the  pro- 
tection of  the  United  States.  In  practice,  also,  our  govern- 
ment has  refused  to  claim  allegiance  or  extend  protection 
under  this  statute  as  against  the  claim  of  the  country  in 
which  the  person  was  bom,  and  in  which  he  continues  to 
reside.^^  Great  Britain  has  a  similar  statute,  and  also  de- 
clines to  assert  it  against  the  country  in  which  children  of 
her  subjects  are  bom  and  continue  to  reside.^^ 

The  phrase  "and  subject  to  the  jurisdiction  thereof"  in 
the  Fourteenth  Amendment  excludes  from  citizenship  by 
birth  those  who,  while  bom  within  the  geographical  limits 
of  the  United  States,  were  so  circumstanced  as  not  to  be 
bom  within  its  allegiance.  The  clearest  instance  of  a  case 
within  this  exception  is  that  of  children  bora  to  ambassadors 


24--See,  as  to  the  application  of 
this  act.  State  ex  rel.  Phelps  v. 
Jackson,  79  Vt.  504»  8  L.  R.  A. 
(N.  S.)   1245. 

25— Act  of  March  2,  1907,  34 
Stat,  at  L.  1229,  U.  S.  Comp.  Stat 
of  1918,  sec.  3963.  This  statute 
establishes  clearly  the  right  of 
election  which  had  already  been 
deduced   'by  nec.essity   from   the 


conflicting  rules  of  citizenship  by 
birth  and  citizenship  by  inherit- 
ance of  the  father's  status.  Lud- 
1am  T.  Ludlam,  26  N.  T.  356,  371-2, 
84  Am.  Dec.  193;  State  ex  rel. 
Phelps  V.  Jackson,  79  Vt  504,  8 
L.  R.  A.  (N.  S.)  1245. 

26— -See  United  States  v.  Wong 
Kim  Ark,  169  U.  S.  649,  689-692. 

27— 'Idem,  pp.  671-2. 
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or  other  diplomatic  representatives  in  this  country  of  other 
nations.^®  Children  of  an  invading  enemy  born  in  a  country 
during  its  temporary  hostile  occupation  in  time  of  war 
are  also  bom  without  the  allegiance,  though  within  the 
territory.2» 

In  1855  Congress  passed  an  act  conferring  citizenship  on 
alien  women  who  should  marry  American  citizens.^^^  The 
status  of  an  American  woman  who  married  an  alien  was 
somewhat  uncertain^  especially  if  she  and  her  husband 
resided  in  the  United  States.  In  1907  the  Congress  passed 
a  comprehensive  law,  based  on  the  report  of  a  distinguished 
commission  which  had  been  appointed  to  study  the  entire 
subject,  by  which  such  a  woman  was  declared  to  take  the 
nationality  of  her  husband,  thus  applying  the  same  rule 
to  both  cases.^^    In  both  these  cases,  provision  is  made  for 


28 — Mr.  Justice  Miller  said  in 
tlie  Slaughter  House  Case,  16 
Wall.  (U.  S.)  36:  "The  phrase 
'subject  to  its  Jurisdiction'  was  in- 
tended to  exclude  from  its  opera- 
tion children  of  ministers,  con- 
suls arid  citizena  or  subjects  of 
foreign  states  bom  within  the 
United  States."  The  italicized 
words  clearly  extend  the  scope  of 
this  exception  too  far. 

29~Inglis  V.  Sailors'  Snug  Har- 
bor, 7  Pet  (U.  S.)  99,  156.  This 
decision  applied  to  the  common 
law  rule  of  citizenship  and  not  di- 
rectly to  the  Fourteenth  Amend- 
ment, which  had  not  yet  been 
passed. 

30 — ^"Any  woman  who  has  now 
oir  may  hereafter  be  married  to  a 
citizen  of  the  United  States,  and 
who  might  herself  be  lawfully 
naturalized,  shall  be  deemed  a 
citizen."  Rev.  Stat,  sec.  1994; 
Comp.  Stat  of  1918,  sec.  3948. 

The  clause  **who  might  herself 


be  lawfully  naturalized"  refers 
simply  to  her  being  of  a  race  eli- 
gible to  citizenship,  and  does  not 
require  that  she  should  have  the 
qualifications  of  residence  and 
character  necessary  in  an  appli- 
cant for  naturalization.  Kelley 
V.  Owen,  7  Wall.  (U.  S.)  496; 
Leonard  v.  Grant,  5  Fed.  11.  But 
this  clause  prevents  a  Chinese 
woman  from  acquiring  citizenship 
by  her  marriage  to  an  American 
citizen.  Xjow  Wah  Suey  t.  Back- 
us, 225  U.  S.  460. 

31 — ^"Any  American,  woman  who 
marries  a  foreigner  shall  take  the 
nationality  of  her  husband."  Act 
of  March  2,  1907,  34  Stat  at  L. 
1228,  Ck>mp.  Stat  of  1918,  sec. 
3960. 

The  old  rule  to  the  contrary  had 
been  clearly  stated  in  Shanks  v. 
Dupont,  3  Pet  (U.  S.)  242.  "Mar- 
riage with  an  alien,  whether  a 
friend  or  an  enemy,  produces  no 
dissolution   of  the  native   alle- 
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her  to  elect  between  her  original  and  her'^arital  citizen- 
ship, when  the  marital  relation  is  terminated/!-'. 

Since  minor  children  follow  the  status  of  *thMr  parent, 
the  marriage  of  an  alien  widow  to  an  Americafi  Qitizen 
makes  her  children  also  citizens.®^  *  •* *^•^^ 

§  31.  Citizenship  by  naturalization.  The  Constitution*  of  : 
the  United  States  gives  to  the  Congress  the  power  "to' 
establish  a  uniform  Rule  of  Naturalization."^*  This  power 
is  not  expressly  declared  to  be  exclusive;  but  it  is  evident 
that  uniformity  could  only  be  obtained  by  making  the 
power  exclusive  in  a  single  government,  and  it  was  early 
decided  that  the  power  of  Congress  is  exclusive,  and  that 
no  state  can  confer  or  regulate  citizenship  of  the  United 
States.8G 

The  Congress  passed  a  brief  act  for  the  naturalization  of 
aliens  as  early  as  1790,^®  and  in  1802  a  more  elaborate  act 
was  passed,  fixing  five  years  as  the  period  of  residence  for 
naturalization,  and  requiring  a  declaration  of  intention  two 
years  before  the  application  for  naturalization  ;3^  this  was 
altered  in  minor  details  from  time  to  time  until  1906, 
when  a  comprehensive  act  was  passed  which  is  still  in 
force.^® 

The  full  effectiveness  of  the  American  statutes  of  nat- 


glance  of  the  wife.  It  may  change 
her  civil  rights,  bat  It  does  not 
affect  her  political  rights  or  prly- 
llegee." 

32--34  Stat  at  L.  1228-1229, 
Comp.  Stat,  of  1918,  sec.  3960-3961. 

See  the  full  discussion  of  this 
entire  topic  In  Mackenzie  t*  Hare, 
16S  CaL  7769  Aniu  Cas.  11^15  B 
261  and  note,  L.  R.  A«  11^16  B  127 
and  note;  affirmed  239  U.  S.  299. 

33 — ^Kreit  v.  Behrensmeyer,  125 
111.  141,  8  Am.  St.  Rep.  349. 

34 — ^Article  I,  sec  8. 

35— Hampden  Co*  t.  Morris,  207 


Mass.  167,  Ann.  Cas.  1912  A  815 
and  note;  State  ex  rel.  Rushworth 
y.  Judges  of  Hudson  County,  68 
N.  J.  L.  97,  30  L.  R.  A.  761;  Min- 
neapolis y.  Reum,  56  Fed.  576; 
In  re  Wehlitz,  16  Wis.  443,  84  Am. 
Dec.  700. 

36— Act  of  Marcb  20,  1790,  1 
Stat  at  Jj,  130. 

37— Act  of  April  14,  1802,  2 
Stat  at  li.  153. 

38— Act  of  June  29,  1906,  34 
Stat,  at  L.  596,  Comp.  Stat  of 
1918,  sees.  4351-4384. 
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uralization  \Y4i9f.  Ipng  interfered  with  by  the  adherence  of 
most  of  the'£&iropean  countries  to  the  doctrine  of  perpetual 
allegianpe,  1^*  which  it  was  held  that  the  bond  of  allegiance 
between  *3it  subject  and  his  sovereign  could  not  be  severed 
witWijit  the  consent  of  the  sovereign.  Consequently '  the 
vfiiglit  of  expatriation,  that  is,  of  voluntarily  changing  one's 
'.';•. 'nationality,  was  denied.  This  was  one  of  the  elements  of 
'  controversy  between  the  United  States  and  Great  Britain 
which  led  to  the  War  of  1812,  and  it  was  also  a  cause  of 
constant  friction  with  the  German  Empire  and  with  other 
powers.  Even  our  own  courts  and  Secretaries  of  State  were 
not  entirely  unanimous  in  their  position,  until  in  1868  the 
Congress  passed  an  act  declaring  the  right  of  expatriation 
to  be  '^a  natural  and  inherent  right  of  all  people,  indispens- 
able to  the  enjoyment  of  the  rights  of  life,  liberty  and  the 
pursuit  of  happiness,"  and  that  "all  naturalized  citizens  of 
the  United  States,  while  in  foreign  countries,  are  entitled 
to  and  shall  receive  from  this  Government  the  same  protec- 
tion of  persons  and  property  which  is  accorded  to  native- 
bom  citizens/'*^  Since  that  time  the  right  of  expatriation 
has  been  firmly  asserted  by  the  United  States,  and  has  been 
admitted  by  Great  Britain,  Germany  and  most  of  the  other 
powers.  Of  course  the  United  States  also  recognizes  the 
right  of  American  citizens  to  remove  to  other  countries  and 


39— Act  of  July  27,  1868,  Rev. 
Stat,  sees.  1999,  2000,  Comp.  Stat 
of  1918,  8955-6. 

For  the  diplomatic  history  of 
this  controversy  see  III  Moore's 
International  Law  Digest,  552- 
735 ;  and  for  the  early  decisions  of 
our  courts  see  Mackenzie  y.  Hare, 
165  Cal.  776,  Ann.  Cas.  1915  B 
261,  K  R.  A.  1916  D  127;  and  the 
same  case,  239  U.  S.  299. 

Chancellor  Kent,  after  review- 
ing the  decisions  to  his  time 
(1826),  concluded  that  "the  bet- 


ter opinion  would  seem  to  he  that 
a  citizen  cannot  renounce  his  al- 
legiance to  the  United  States 
without  the  permission  of  govern- 
ment to  be  declared  by  law,  and 
that  as  there  is  no  existing  regu- 
lation in  the  case,  the  rule  of  the 
Ehiglish  Common  Law  remains 
unaltered."  II  Kent's  Com.  49. 

And  the  doctrine  of  perpetual 
allegiance  was  emphatically  af- 
firmed by  the  Supreme  Court  of 
the  United  States  in  1830.  Shanks 
rv.  Dupont,  3  Pet  (U.  S.)  242. 
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become  citizens  or  subjects  thereof  in  accordance  with 
fheir  laws.*^ 

The  act  of  1802  conveyed  the  right  of  naturalization  to 
"free  white  persons ;"  after  the  adoption  of  the  Thirteenth 
and  Fourteenth  Amendments,  this  was  extended  to  include 
**aliens  of  African  nativity  and  persons  of  African  de- 
scent."*^ But  persons  who  are  neither  of  the  white  nor  of 
the  African  race  are  still  excluded  from  naturalization. 
This  rather  difficult  distinction  has  been  interpreted  by  the 
courts  so  as  to  include  within  the  white  race  people  of  all 
the  European  races,  and  the  Caucasian  people  about  the 
Mediterranean  Sea,  to  include  Assyrians,  Armenians,  Par- 
sees  and  Turks,  and  to  exclude  Mongolians  and  Malays.^^ 

It  is  hardly  necessary  to  set  forth  at  length  the  details 
of  the  present  naturalization  statute.  The  applicant  must 
have  continuously  resided  in  the  United  States  for  five 
years  before  his  application,  and  he  must  have  appeared  in 
court  at  least  two  years  before,  and  then  declared  his  inten- 
tion to  become  a  citizen  of  the  United  States  and  to  renounce 
allegiance  to  his  former  sovereign.  He  must  prove  by  the 
oath  of  at  least  two  persons  his  residence,  and  also  that 
''during  that  time  he  has  behaved  as  a  man  of  good  moral 


40— Act  of  March  2,  1907,  34 
Stat,  at  Lu  1228,  Cknnp.  Stat  of 
1918,  sec.  8959. 

41 — Rey.  Stat,  sec.  2169,  Oomp. 
Stat  of  1918,  sec.  4358. 

42 — See  a  faU  account  of  the 
decisions  In  2  Corpus  Juris., 
1113-4. 

"We  think  that  the  words  refer 
to  race,  and  include  all  persons 
of  the  white  race  as  distinguish- 
ed from  the  black,  red,  yellow  or 
brown  races,  which  differ  in  so 
many  respects  from  it  Whether 
there  is  any  pure  white  race,  and 
what  persons  belong  to  it,  may 
inyolre  nice  discriminations,  but  I 


for  practical  pfurposes  there  is  no 
difficulty  in  saying  that  the  Chi- 
nese, Japanese  and  Malays,  and 
the  American  Indians,  do  not  be- 
long to  the  whi(te  race."  United 
States  T.  Balsara,  180  Fed.  d04. 

The  nsatiye  Hawaiian  is  not  of 
the  white  race.  In  re  Kanaka 
Nian,  6  Utah  259,  4  L.  R.  A.  726; 
nor  a  Japanese;  in  re  Yamashita, 
30  Wash.  234,  94  Am.  St  Rep.  860, 
59  L.  R.  A.  671. 

Chinese  are  excluded  by  a  par- 
ticular statute.  Act  of  May  6, 
1882,  22  Stat,  at  Lu  61,  Ocmp.  Stat 
of  1918,  sec.  4359. 
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character,  attached  to  the  principles  of  the  Constitution 
of  the  United  States  and  well  disposed  to  the  good  order  and 
happiness  of  the  same."*^  When  his  evidence  is  found 
satisfactory,  he  must  take  an  oath  to  support  and  defend 
the  Constitution  and  laws  of  the  United  States  against  all 
enemies,  and  bear  true  faith  and  allegiance  to  the  same, 
and  must  absolutely  and  entirely  renounce  and  abjure  all 
allegiance  and  fidelity  to  any  foreign  prince,  potentate, 

state  or  sovereignty  whatsoever,  and  particularly  by  name 
to  the  sovereign  or  state  of  his  former  allegiance.     He 

must  also  renounce  any  title  or  order  of  nobility  which  he 
has  borne.  Special  proof  is  required  that  he  is  not  an  anar- 
chist or  polygamist,  and  he  must  be  able  to  speak  English. 
Alien  enemies  cannot  be  admitted  to  citizenship  except 
under  certain  exceptional  circumstances ;  on  the  other  hand 
Filipinos,  Porto  Ricans,  and  aliens  who  have  served  honor- 
ably in  the  army,  navy,  marine  corps  or  merchant  marine, 
are  relieved  from  many  of  the  requirements  of  the  statute.^^ 
Jurisdiction  to  naturalize  aliens  is  vested  in  the  courts  of 
the  United  States,  and  in  certain  State  courts  of  high  rank. 
It  was  at  one  time  doubted  whether  the  power  to  naturalize 

aliens  could  lawfully  be  conferred  upon  or  exercised  by 
State  courts.  But  the  question  has  long  been  settled  in 
favor  of  the  power  of  Congress  to  confer  that  jurisdiction 
upon  State  courts.  When  exercising  it,  they  are  for  the 
time  being  courts  of  the  United  States,  and  can  act  only 
in  strict  compliance  with  federal  law.  It  is,  however,  not 
imcumbent  upon  the  States  to  provide  tribunals  to  admin- 
ister the  federal  laws ;  and  consequently  a  State  may  pro- 
hibit or  limit  the  exercise  of  the  power  by  its  State  courts.** 


43 — ^As  to .  the  requirement  of 
good  character,  see  United  States 
V.  Hrasky,  240  111.  560,  130  Am. 
St.  Rep.  288,  16  Ann.  Cas.  279  and 
note. 

44 — State  ex  reL  Bustaworih  t. 
Jndgres  of  Hudson  Co.,  58  "S,  J.  L. 


97,  80  L.  &  A.  748;  Holmgram  t. 
United  States,  217  U.  S.  509,  19 
Ann.  €as.  778;  In  re  GUroy,  88 
Me.  199,  51  Am.  St  Rep.  392; 
Hampden  County  t.  Morris,  207 
Mass.  167»  Ann.  Oas.  1912  A  815 
and  note. 


CANCELLATION  OP  CITIZENSHIP 


105 


Provision  is  also  made  in  the  statute  for  proceedings  by 
the  government  to  cancel  a  certificate  of  citizenship  on 
the  ground  that  it  was  procured  by  fraud.  Permanent 
departure  from  the  United  States  within  five  years  after 
naturalization  is  made  by  the  naturalization  act  prima  fade 
evidence  of  such  fraud ;  and  it  was  held  during  the  World 

War  in  several  cases  that  the  fact  that  a  former  German 
subject  had  shown  himself  loyal  to  Gfermany  and  disloyal  to 
the  United  States  during  the  war  was  sufficient  evidence 
that  his  oath  of  allegiance  to  the  United  States,  and  his 
renunciation  of  allegiance  to  Germany,  was  false  and 
fraudulent.**^ 

The  naturalization  of  a  person  confers  citizenship  upon 
his  minor  children  "if  dwelling  in  the  United  States  ;"*®  and 
also  upon  his  wife,  unless  she  is  of  a  race  incapable  of 
American  citizenship.*^ 

Congress  has  power  not  only  to  pass  general  statutes 
under  which  individuals  may  become  naturalized,  but  to 
directly  confer  citizenship  on  collective  bodies  of  aliens. 
This  has  often  been  done  in  adding  new  territory  to  the 
national  domain,  the  inhabitants  of  which  have  been  made 
citizens,  and  also  in  admitting  to  citizenship  tribes  or  par- 
ticular communities  of  Indians.*® 


45— Johannessen  t.  United 
States,  224  U.  S.  227;  Luria  t. 
United  States,  231  U.  S.  9. 

46 — Rey.  Stat.,  sec.  2172,  Comp. 
Stat  of  1918,  sec.  4367. 


47 — See  ante,  sec.  30,  note  30. 

48^Boyd  T.  Nebraska,  U%  JJ.  Sk 
185;  In  re  Tamashita,  30  Wash. 
234,  94  Am.  St.  Rep.  860,  59  U  R. 
A.  671. 


CHAPTER  VI 

RIGHTS  AND  DISABILITIES  OF  ALIENS. 

§32.  The  general  rights  of  aliens.  International  law 
does  not  define  the  rights  of  a  citizen  of  one  country  to 
reside,  hold  property,  or  exercise  other  rights  in  another 
country,  and  the  question  is  purely  one  for  the  domestic 
law  of  the  state  in  which  the  rights  are  to  be  exercised.^ 

At  the  common  law  resident  alien  friends  (that  is,  sub- 
jects or  citizens  of  a  country  with  which  our  own  country 
is  at  peace)  were  entitled  to  purchase,  own  and  sell  personal 
estate,  to  engage  in  business,  and  to  make  contracts  and 
wills.  An  alien  might  also  receive  a  deed  of  land,  but  the 
title  so  acquired  was  subject  to  bd  forfeited  to  the  king  or 
state  by  an  action  for  that  purpose;  until  such  forfeiture 
had  been  declared,  however,  he  might  remain  in  possession 
of  the  land.  But  he  could  not  acquire  even  a  defeasible 
title  by  descent  or  by  other  operation  of  law,  as  by  dower 
or  curtesy.  He  was  said  to  have  no  inheritable  blood,  and 
therefore  descent  could  not  be  traced  through  an  alien, 
even  to  a  citizen.^ 


1— Apthorp   y.    Backus,    Kirby     mons,  10  Wend.  (N.  Y.)  9,  24  Am. 


(Conn.)  407»  413,  1  Am.  Dec.  26; 
Wunderle  y.  Wunderle,  144  111. 
40,  19  L.  R.  A.  84. 

2 — BlackBtone's  Com.  I,  372; 
Kent's  Com.,  lecture  25;  Abnuns 
T.  State,  46  Wash.  827, 128  Am.  St 
Rep.  914, 18  Ann.  Cas.  527,  9  L.  B. 
A.  (N.  S.)  186;  Fairfax  y.  Hunter, 
7  Crancb  (U.  S.)  603;  Levy  y. 
M'Cartee,  6  Pet.  (U.  S.)  102;  .Wun- 
derle y.  Wunderle,  144  HI.  40,  19 
L.  R.  A.  84;  Jackson  y.  Fltzsim- 


Dec.  198;  Cooke  y.  Doron,  215 
Penn.  St.  319,  7  Ann.  Gas.  502,  7 
L.  R.  A.  (N.  S.)  659. 

''An  alien  has  neyer  been  al- 
lowed to  take  by  descent  or  will 
except  by  permissiye  legislation. 
Such  a  statute  is  not  the  recogni- 
tion of  a  pre-existing  right,  but  a 
fresh  grant  of  grace.  The  state 
may  limit  its  fayor  by  imposing 
an  inheritance  tax  at  a  higher 
rate  than  is  imposed  on  citizens. 


»f 
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But  these  limited  rights  were,  from  the  very  beginning 
of  the  American  government;  expanded  by  treaty  provi- 
sions and  by  liberal  legislation.  It  was  the  earnest  policy 
of  the  United  States  during  its  first  century  to  encourage 
immigration,  and  by  statute  in  nearly  all  the  states  resident 
aliens  were  given  the  right  to  take  the  title  to  land,  whether 
by  deed  or  by  inheritance,  to  hold  such  real  estate  and  to 
transmit  it  by  law  or  by  descent.  In  some  states  they  were 
even  given  the  right  to  vote  and  to  hold  office.^  By  such 
treaties  and  statutes  the  personal  and  property  rights  of 
resident  and  friendly  aliens  became,  in  most  of  the  states, 
practically  the  same  as  those  of  citizens.  And  they  were 
entitled  to  those  fundamental  rights  of  personal  liberty,  and 
immunity  from  oppression,  which  are  guaranteed  to  all 
persons  by  the  federal  Constitution,  notably  in  Amendments 
V  and  VI.* 

These  guaranties  of  personal  and  property  rights  to 
resident  aliens  were  affirmed  and  made  more  specific  by  the 
Fourteenth  Amendment,  which  declared  not  only  that  no 
State  should  abridge  the  privileges  or  immunities  of  citizens 
of  the  United  States,  but  that  no  State  shall  'deprive  any 
person  of  life,  liberty  or  property,  without  due  process  of 
law,  nor  deny  to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws."  This  extends  to  all  residents  of  the 
United  States,  alien  or  citizen,  the  fundamental  rights  of 
persons,  property  and  liberty.^ 

The  liberty,  of  which  the  deprivation  without  due  process 
of  law  is  forbidden,  "means  not  only  the  right  of  the 
citizen  to  be  free  from  the  mere  physical  restraint  of  his 


Moody  V.  Hazen,  36  N.  D.  471,  Ann. 
Gas.  1918  A  933. 

3 — See  ante,  sec.  29,  notes  12 
and  13. 

4 — ^Wong  Wing  t.  United  States, 
163  U.  S.  228. 

5 — ^"These  proylsicms   are  uni- 


versal In  their  application  to  all 
persons  within  the  territorial  Ju- 
risdiction without  regard  to  any 
differences  of  race,  or  color  or 
nationality;  and  the  equal  protec- 
tion of  the  laws  Is  a  pledge  of  the 
protection  of  equal  laws."  Ylck 
Wo  y.  Hopkins,  118  U.  S.  356. 
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person,  as  by  incarceration,  but  the  term  is  deemed  to  un- 
brace the  right  of  the  citizen  to  be  free  in  the  enjoyment  of 
all  his  faculties ;  to  be  free  to  use  them  in  all  lawful  ways ; 
to  live  and  work  where  he  will;  to  earn  his  livelihood  by 
any  lawful  calling;  to  pursue  any  livelihood  or  avocation, 
and  for  that  purpose  to  enter  into  all  contracts  which  may 
be  proper,  necessary,  and  essential  to  his  carrying  out  to  a 
successful  conclusion  the  purposes  above  mentioned ;  *  *  * 
although  it  may  be  conceded  that  this  right  to  contract  in 
relation  to  persons  or  property,  or  to  do  business  within  the 
jurisdiction  of  the  state,  may  be  regulated,  and  sometimes 
prohibited,  when  the  contracts  or  business  conflict  with  the 
policy  of  the  state  as  contained  in  its  statutes."® 


6 — ^The  qaotatlon  in  the  text  is 
trom  Williams  T.  Fears,  179  U.  S. 
270,    274. 

"The  14th  Amendment,  in  de- 
claring that  no  State  shall  deprive 
any  person  "within  its  jurisdiction 
of  the  equal  protection  of  the 
laws,  undoubtedly  intended,  ixot 
only  that  there  should  'be  no  arbi- 
trary deprivation  of  life  or  liberty 
or  arbitrary  spoliation  of  proper- 
ty, but  that  equal  protection  and 
security  should  be  given  to  all 
und^  like  circumstances  in  the 
enjoyment  of  their  personal  and 
civil  rights;  that  all  persons 
should  be  equally  entitled  to  pur- 
sue their  happiness  and  acquire 
and  enjoy  property;  that  they 
should  have  like  access  to  the 
courts  of  the  country  for  the  pro- 
tection of  their  persons  and  prop- 
erty, the  prevention  and  redress 
of  wrongs,  and  the  enforcement 
of  contracts;  that  no  impediment 
should  be  interposed  to  the  pur- 
suits of  any  one  except  as  applied 
to  the  same  pursuits  by  others 
under  like  circumstances;  that  no 


greater  burdens  should  be  laid 
upon  one  than  are  laid  upon 
others  in  the  same  calling  and 
condition,  and  that  in  the  admin- 
istration of  criminal  justice  no 
different  or  higher  punishment 
should  be  imposed  upon  one  than 
such  as  is  prescribed  to  all  for 
like  offenses.  But  neither  the 
Amendment,  broad  and  compre- 
hensive as  it  is,  nor  any  other 
amendment  was  designed  to  in- 
terfere with  the  power  of  the 
State,  sometimes  termed  its 
"police  power,"  to  prescribe  regu- 
lations to  promote  the  health, 
peace,  morals,  education  and  good 
order  of  the  people,  and  to  legis- 
late so  as  to  increase  the  indus- 
tries of  the  State,  develop  its  re- 
sources and  add  to  its  wealth  and 
prosperity.  Class  legislation,  dis- 
criminating against  some  and  fa- 
voring others,  is  prohibited;  but 
legislation  whlch»  in  carrying  out 
a  public  purpose,  is  limited  in  its 
application,  if  within  the  sphere 
of  its  operation  it  affects  alike  all 
persons  similarly  situated,  is  not 
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But  in  applying  this  broad  principle,  and  distinguishing 
between  regulations  which  effect  an  illegal  discrimination 
and  those  which  are  within  the  scope  of  the  police  power 
of  the  states,  the  decisions  are  in  some  conflict,  A  San 
Francisco  ordinance  which  prohibited  any  person  carrying 
on  a  laundry  business  in  a  wooden  building  without  the 
consent  of  the  board  of  supervisors,  and  in  no  way  defined 
the  terms  on  which  such  consent  was  to  be  given,  and  under 
which  it  was  proved  that  in  fact  consent  had  been  refused 
to  all  Chinese  and  granted  to  many  non-Chinese  laundries, 
with  no  apparent  reason  for  the  discrimination  except  the 
difference  of  race,  was  held  unconstitutional^  A  Pennsyl- 
vania statute  imposing  a  tax  upon  employment  of  foreign- 
bom  aliens  was  also  held  void.^  It  has  been  held  in  Michigan 
that  a  law  requiring  barbers  to  be  licensed,  and  making 
citizenship  a  condition  to  the  obtaining  the  license,  was 
void,^  and  in  Maine  a  similar  decision  was  rendered  as  to  a 
statute  regulating  peddling  ;io  while  in  other  very  similar 
cases  it  has  been  held  that  citizenship,  either  by  birth  or 
by  naturalization,  creates  a  sufficient  presumption  of  trust- 
worthiness to  justify  the  discrimination.^^  Membership  of 
the  bar  stands  on  a  different  footing,  as  it  constitutes  the 
person  an  officer  of  the  court,  and  qiuisi  public  official.  A 
requirement  that  only  citizens  may  be  admitted  to  practice 
law  is  therefore  valid.^^ 


within  the  Amendment."    Barbier 
V.  Connolly,  113  U.  S.  27. 
T—Ylck  Wo  T.  Hopkins,  118  U. 

8 — Juniata  Limestone  Company 
V.  Fagley,  187  Penn.  St  193,  67 
Am.  St.  Rep.  579,  42  L.  R.  A.  442. 

9 — Templar  v.  State  Board  of 
Examiners,  131  Mich.  254»  100  Am. 
St  Rep.  610. 

10 — State  T.  Montgomery,  94 
Ke.  192,  80  Am.  St  Rep.  886. 

11-— Com.  T.  Hana,  195  Mass.  262, 
11  Ann.  Cas.  514  and  note^  11  L« 


R.  A«  (S.  S.)  799  (relating  to  a 
peddler'fl  license);  Trageser  t. 
Oray,  73  Md.  250,  79  Am.  St  Rep. 
309,  54  L.  R.  A.  934  (relating  to  a 
liquor  license). 

12— Re  Yamashita,  30  Wash. 
234,  94  Am.  St  Rep.  860,  59  U  R. 
A.  671.  The  court  in  this  case  as- 
sumed the  doctrine  of  the  text  to 
be  the  rule  of  law  without  discus* 
sion;  but  the  ruling  has  been  ap- 
proved by  dicta  in  many  later  de- 
cisions. 
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Aliens  owe  to  the  country  in  which  they  reside  a  tem- 
porary and  limited  allegiance;  that  is,  an  obligation  to 
obey  the  laws  of  the  country,  and  subjection  to  the  juris- 
diction of  its  courts.^  ^ 

Whether  aliens  resident  in  the  United  States  are  subject 
to  military  duty  became  a  question  of  importance  and  diffi- 
culty in  the  World  War.  The  Selective  Draft  Act  of  1917^* 
declared  that  ''all  male  citizens  or  male  persons  not  alien 
enemies  who  have  declared  their  intention  to  become  citi- 
zens" of  the  specified  age  were  liable  to  military  service. 
Section  5  of  the  Act  required  all  male  persons  of  military 
age  to  register,  ''and  all  persons  so  registered  shall  be  and 
remain  subject  to  drafts  unless  exempted  or  excused  there- 
from as  in  this  Act  provided."  Under  these  provisions  it 
was  held  that  non-declarant  aliens  were  entitled  to  exemp- 
tion ;  but  that  the  exemption  was  not  wrought  automatically, 
and  that  the  alien  must  make  claim  therefor  before  the 
Local  Board  according  to  the  draft  regulations;  he  could 
not  assert  his  right  to  exemption  by  habeas  corpus  proceed- 
ings, still  less  by  desertion  from  the  military  service  in 
which  he  was  placed.^^ 

The  terms  of  the  Act  making  a  citizen  of  a  neutral  country 
liable  to  military  service  if  he  had  declared  his  intention  to 
become  a  citizen  of  the  United  States  conflicted  with  our 
treaties  with  certain  countries,  and  threatened  to  create 
international  difficulties;  and  by  the  amendment  of  1918 
it  was  provided  "that  a  citizen  or  subject  of  a  country 
neutral  in  the  present  war  who  has  declared  his  intention 
to  become  a  citizen  of  the  United  States  shall  be  relieved 
from  liability  to  military  service  upon  his  making  a  declara- 
tion, in  accordance  with  such  regulations  as  the  President 


13— Carlisle  t.  United  States,  16 
Wall.  (U.  S.)  147. 

14— Act  of  May  18, 1917,  chapter 
15,  sec.  2. 

15— Ex  parte  Hutflis,  245  Fed. 


798;  United  States  ex  rel.  Koopo- 
wltz  T.  Plnley,  245  Fed.  871;  Ex 
parte  Blazekovlc,  248  Fed.  327; 
United  States  ex  rel.  Kubyluck  t. 
Ball,  248  Fed.  995.  And  see  tlie 
note,  U  U.  A.  1918  E  1020-3. 
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may  prescribe,  withdrawing  his  intention  to  become  a  citi- 
zen of  the  United  States,  which  shall  operate  and  be  held 
to  cancel  his  declaration  of  intention  to  become  an  Ameri- 
can citizen,  and  he  shall  forever  be  debarred  from  become 
ing  a  citizen  of  the  United  States  "^^ 

§33.  Non-reisddent  aliens.  A  non-resident  alien  is  not 
within  the  terms  of  the  Fourteenth  Amendment,  and  it  has 
been  doubted  whether  he  can  invoke  the  provisions  of  the 
state  and  federal  constitutions  at  alL^"^  A  statute  imposing 
a  higher  inheritance  tax  on  property  passing  to  a  non-resi- 
dent alien  than  if  he  were  a  resident  of  the  United  States 
is  valid.^^  But  non-resident  aliens  are  included  within 
the  benefits  of  a  statute  conferring  rights  in  general  terms 
(such  as  an  act  giving  to  relatives  the  right  to  sue  for  a 
tort  causing  death),  though  they  are  not  specifically  men- 
tioned.i* 


16— Act  of  August  31,  1918, 
chapter  166,  sec.  1. 

17 — Moody  V.  Hagen,  36  N.  D. 
471,  485,  Ann.  Caa.  1918  A  933, 
L.  R.  A,  1918  P  947. 

"This  inhibition  is  only  for  the 
benefit  of  persons  who  are  phy- 
sically present  wiUiin  the  terri> 
torlal  Jurisdiction  of  the  state  the 
protection  of  whose  laws  they  in- 
Toke."  State  v.  Travelers  Insur- 
ance Co.,  70  Conn.  590,  66  A.  S.  R. 
138. 

18 — Moody  V.  Hagen,  36  N.  D. 
471,  Ann.  Cas.  1918  A  933,  U  R. 
A.  1918  F  547,  affirmed  245  U.  a 
633. 

This  case  is  directly  contrary 
to  Re  Stixrud,  58  Wash.  339,  Ann. 
Cas.  1912  A  580,  33  L.  R.  A.  (N. 
S.)  632,  on  the  question  of  the  ef- 
fect of  the  Swedish  treaty  with 
the  United  States;  but  the  con- 
flict seemB  to  be  settled  by  the 
affirmance  of  Moody  t.  Hagen  in 


the  Supreme  Court  of  the  United 
States. 

19-~Anii8taka8aB  t.  Interna- 
tional Contract  Co.*  61  Wash.  119, 
180  Am.  St  Sep.  1089  and  note,  81 
L.  B.  A«  (N.  S.)   267  and  note; 

Petek  ▼.  Am.  Smelting  and  Refin- 
ing Co.,  154  Fed.  190,  83  C.  C.  A. 
284.  21  U  R.  A.  (N.  S.)  273;  Tay- 
lor V.  Albion  Lumber  Co.,  176  Cal. 
847,  U  R.  A.  1918  B  185;  Ferrara 
y.  Auric  Mining  Co.,  43  Col.  496, 
17  L.  R.  A.  (N.  S.)  964;  Atchison 
R.  Go.  y.  Fajardo,  74  Kan.  314,  6 
L.  R.  A.  (N.  S)  681;  Lrykiardopou- 
lo  y.  New  Orleans  Light  and 
Power  Co.,  127  La.  309,  Ann.  Cas. 
1912  A  976 ;  Mulhall  y.  Fallon.  176 
Mass.  266,  79  Am.  St.  Rep.  309,  54 
U  R.  A.  934;  Alfson  y.  Bush  Co., 
182  N.  T.  393,  108  Am.  St.  Rep. 
815  and  note;  Pittsburgh  R.  Co. 
y.  Naylor,  73  Ohio  St.  115,  112  Am. 
St.  Rep.  701,  3  L.  R.  A,  (N.  S.)  473 
and  note. 
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In  many  cases  the  rights  of  aliens,  both  resident  and  non- 
resident, are  controlled  by  treaty  stipulations  between  the 
United  States  and  the  nations  to  which  they  belong ;  but  the 
interpretation  and  application  of  the  varying  treaty  pro- 
visions are  far  too  complex  a  topic  to  be  entered  upon  here* 

Since  non-resident  aliens  have  no  rights  under  the  Con- 
stitution and  laws  of  the  United  States,  they  cannot  enter 
this  government  and  acquire  the  rights  incident  to  residence 
therein,  except  as  permitted  by  the  government  of  the 
United  States.  It  has  been  said  by  the  Supreme  Court: 
^It  is  an  accepted  maxim  of  international  law  that  every 
sovereign  nation  has  the  power,  as  inherent  in  sovereignty 
and  essential  to  self-preservation,  to  forbid  the  entrance 
of  foreigners  within  its  dominions,  or  to  admit  them  only 
in  such  cases  and  on  such  conditions  as  it  may  see  fit  to 
prescribe.  In  the  United  States  this  power  is  vested  in  the 
national  government  ♦  ♦  ♦  and  may  be  exercised  either 
through  treaties  made  by  the  President  and  Senate,  or 
through  statutes  enacted  by  Congress.''^©  Notwithstanding 
the  declaration  by  Congress  that  expatriation  is  "'a 
natural  and  inherent  right  of  all  people,"2i  it  has  ex- 
cluded not  only  diseased,  criminal,  pauper  and  anarchist 
immigrants,  but  also  assisted  contract  laborers,  and  in  one 
instance  at  least,  that  of  Chinese  laborers,  has  made  a 
rule  of  exclusion  based  on  race  discrimination.^^ 


Contra,  Deni  v.  Penn.  R.  Co., 
181  Penn.  St.  621,  59  Am.  St.  Rep. 
676;  McMillan  v.  Spider  Lake 
Lumber  Co.,  115  Wis.  332,  95  Am. 
St  Rep.  947,  60  L.  R.  A.  589. 

20— Ekiu  y.  United  States,  142 
U.  S.  651,  659. 

And  see  also  Chae  Chan  Ping 
V.  United  States,  130  U.  S.  581; 
Fong  Yue  Ting  v.  United  States, 
149  U.  S.  698;  Lem  Moon  Sing  v. 
United  States,  158  U.  S.  538;  Fok 
Young  Yo  V.  United  States,  185  U. 


S.  296;  United  States  ex  rel.  Tur- 
ner V.  WUliams.  194  U.  S.  279. 

21 — See,  ante,  sec.  31. 

22--Chae  Chan  Ping  v.  United 
States,  130  U.  S.  581,  reviews  the 
original  anti-Chinese  legislation, 
and  the  historical  facts  "which  in- 
duced it;  many  of  the  Chinese 
cases  cited  in  the  preceding  notes 
show  the  difficulties  of  interpre- 
tation and  enforcement  that  have 
arisen  out  of  this  legislation. 

For  the  general  riles  of  exclu- 
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To  prevent  and  frustrate  fraud  in  evading  the  immigra- 
tion laws,  statutes  have  also  been  passed  for  the  deporta- 
tion of  Chinese  who  have  entered  the  country  unlawfully,^^ 
and  of  other  immigrants  who  entered  the  country,  or  are 
conducting  themselves  therein,  in  violation  of  the  condi- 
tions of  their  admission,^*  Such  proceedings  are  not  crimi- 
nal in  their  act,  nor  is  the  necessary  detention  of  the  sus- 
pect, pending  the  proceedings,  to  be  considered  as  a  punish- 
ment ;  consequently  the  right  of  trial  by  jury,  and  the  other 
constitutional  regulations  of  criminal  procedure,  have  no 
application.^^  But  an  act  adding  to  the  provision  for  depor- 
tation one  for  imprisonment  at  hard  labor  for  a  period  not 
exceeding  one  year  to  be  ordered  by  a  Judge  or  Commis- 
sioner, upon  a  summary  hearing  and  without  a  jury,  is 
unconstitutional  and  void.^^ 


Blon  of  undesirable  aliens,  see  the 
acts  of  February  5,  1917,  chapter 
29,  and  of  October  16,  1918,  chap- 
ter 186;  and  see  the  note,  Ann. 
Gas.  1917  C  235-248. 

23— Act  of  September  13,  1888, 
chapter  1015,  sec.  13;  25  State  at 
Large  479,  Comp.  Stat.  4313. 

24— Act  of   February    5,    1917, 


chapter  29,  sec.  18,  19;  39  Stat,  at 
Large  887-9,  Comp.  Stat.  4289^j, 
Jj;  act  of  October  16,  1918,  chap- 
ter 186,  sec.  2,  Comp.  Stat. 
4289Hb  (2). 

25 — ^Fong  Yue  Ting  v.  United 
States,  149  U.  S.  730. 

26--Wong  Wing  t.  United 
States,  163  U.  S.  228. 


CHAPTER  Vn 

ENEMY  ALIENS. 

§  34.  Enemy  aliens.  A  modem  writer  may  say,  as  did 
Blackstone:  ''When  I  mention  these  rights  of  an  alien, 
I  must  be  understood  of  alien  friends  only,  of  such  whose 
countries  are  at  peace  with  ours ;  for  alien  enemies  have  no 
rights,  no  privileges,  unless  by  the  king's  special  favour, 
during  the  time  of  war."^*^  So  it  was  said  in  an  early 
American  case :  ''War  gives  to  the  sovereign  full  right  to 
take  the  persons  and  confiscate  the  property  of  the  enemy, 
wherever  found.  The  mitigations  of  this  rigid  rule  which 
the  humane  and  wise  policy  of  modem  times  has  introduced 
into  practice  will  more  or  less  affect  the  exercise  of  this 
right;  but  cannot  impair  the  right  itself.  That  remains 
undiminished,  and  when  the  sovereign  authority  shall  choose 
to  carry  it  into  operation  the  judicial  department  must 
give  effect  to  this  law."28 

But  the  confiscation  of  private  property  (except  marine 
property  or  contraband)  of  enemy  aliens,  whether  resident 
or  non-resident,  is  condemned  by  modem  public  sentiment, 
if  not  by  international  law,  and  it  is  not  the  custom  of 
civilized  states  to  confiscate  such  property.^® 


27—1  Bl.  Com.  372-8. 

28— Brown  y.  United  States,  8 
Cranch  (U.  S.)  122-3;  DeLacey  y. 
United  States,  249  Fed.  625,  U  R. 
A.  1918  E  1011. 

29 — ^"In  former  times  the  right 
to  confiscate  debts  was  admitted 
as  an  acknowledged  doctrine  of 
the  law  of  nations,  and  in  strict- 
ness may  still  be  said  to  exist; 
but  It  may  well  be  considered  as 


a  naked  impolitic  right*  con- 
demned by  the  enlightened  con- 
science and  judgment  of  modem 
times."  Hanger  y.  Abbott,  6  Wall 
(U.  S.)  532. 

"Laws  confiscating  the  property 
of  the  priyate  citizens  of  an  en- 
emy's country  are  Justly  odious. 
These  humane  and  enlightened 
principles  are  fully  recognized  by 
the  courts  of  this  country,  and  are 
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§  35.  Resident  enemy  aliens.  The  considerations  which 
justify  drastic  measures  against  enemy  aliens  resident  in 
tiiis  country  differ  somewhat  from  those  relating  to  resi- 
dents of  the  hostile  country ;  and  this  difference  causes  the 
term  "enemy  aliens"  to  be  differently  defined  in  the  two 
cases.  As  to  the  first,  it  is  evident  that  subjects  of  the 
hostile  power,  if  resident  within  our  own  country,  may  be 
more  dangerous  to  our  safety  than  if  they  were  in  their 
country's  army.  While  many  such  aliens,  hostile  only  in 
legal  theory,  may  be  quiet  and  submissive  to  the  local  laws, 
the  government  must  have  the  power  to  deprive  of  any 
opportunity  to  attack  us  from  within  those  whom  it  knows 
or  believes  to  be  dangerous. 

In  1798  Congress  passed  a  law  declaring  that  in  time  of 
war  any  citizen  or  subject  of  the  enemy  power,  *T)eing  males 
of  the  age  of  fourteen  years  who  shall  be  within  the  United 
States,  ♦  ♦  ♦  shall  be  liable  to  be  apprehended,  restrain- 
ed, secured,  and  removed  as  alien  enemies ;"  and  empower- 
ing the  president  to  direct  by  proclamation  the  degree  of 
restraint  to  which  they  shall  be  subject,  in  what  cases  and 
upon  what  security  their  residence  shall  be  permitted,  and 
to  provide  for  their  removal.  This  act  still  remains  in 
force  with  the  single  exception  that  the  word  "males"  was 
deleted  in  1918,  thus  applying  the  act  to  women  as  well 


founded  upon  the  common  law 
and  the  modem  Isiw  of  nations." 
BlackweU  y.  Willard,  66  N.  C.  655, 
6  Am.  Rep.  749. 

See  also  Posset  "v.  D^spard, 
87  N.  J.  Eq.  571. 

In  the  World  War  the  United 
states  appointed  an  Alien  Prop- 
erty Custodian  whose  duty  it  was 
to  take  possession  of  property, 
collect  debts  and  enforce  other 
rights,  of  alien  enemies  resident 
without  the  United  States,  and  to 
hold  and  administer  such  prop- 


erty and  pay  such  money  into  the 
United  States  Treasury.  "After 
the  end  of  the  war  any  claim  of 
any  enemy  ♦  ♦  ♦  to  any  money  or 
other  property  received  and  held 
by  the  Alien  Property  Custodian 
or  deposited  in  the  United  States 
Treasury  shall  be  settled  as  Con- 
gress may  direct."  Act  of  Octo- 
ber 6,  1917,  ch.  106,  40  Stat,  at  L. 
415-423;  amended  by  Act  of  March 
28,  1918,  ch.  28,  sec.  1;  Comp. 
Stat  1918,  sec  3115%  CO  to 
3116%  n. 
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as  to  mexL^^  Under  this  act,  during  the  World  War,  the 
President  by  proclamation  required  all  alien  enemies  to 
register,  rigidly  restricted  their  freedom  of  travel  and  ac- 
tion by  prohibition  of  many  acts  thought  to  contain  the 
possibility  of  danger,  and  declared  that  "An  alien  enemy 
whom  there  may  be  reasonable  cause  to  believe  to  be  aiding 
or  about  to  aid  the  enemy,''  or  to  be  dangerous  to  the 
public  safety,  or  to  be  violating  any  regulation  or  law  of 
the  United  States,  ''will  be  subject  to  summary  arrest  and 
confinement  in  such  penitentiary,  prison,  jail,  military 
camp  or  other  place  of  detention  as  may  be  directed  by  the 
President."8i 

Another  statute,  unaltered  since  1798,  provides  for  the 
removal  from  the  United  States  of  any  alien,  upon  the 
warrant  of  the  President  or  the  order  of  any  court,  judge 
or  justice.52 

Under  these  statutes  and  regulations  many  hundred  alien 
enemies  were  summarily  arrested,  interned,  and  in  some 
cases  deported  during  the  World  War.  Similar  legislation 
has  been  held  to  be  valid  by  the  Court  of  King's  Bench,  and 


30— Act  of  July  6,  1798»  ch.  66, 
sec.  1,  Rev.  Stat,  sec.  4067; 
amended  by  Act  of  April  16,  1918, 
ch.  66;  Comp.  Stat  1918,  sec.  7616. 

31 — Proclamation  of  April  6, 
1917,  given  in  Comp.  Stat  of  1918, 
sec.  7616,  note. 

The  proclamation  also  declared: 
^So  long  as  they  shall  conduct 
themselves  in  accordance  with 
law,  they  shall  be  undisturbed  in 
the  peaceful  pursuit  of  their  lives 
and  occupations  and  be  accorded 
the  consideration  due  to  all  peace- 
ful and  law-abiding  persons,  ex- 
cept so  far  as  restrictions  may  be 
necessary  for  their  own  protec- 
tion  and    for   the    safety   of   the 


United  States;  and  towards  sucb 
alien  enemies  as  conduct  them- 
selves in  accordance  with  law,  all 
citizens  of  the  United  States  are 
enjoined  to  preserve  the  peace 
and  to  treat  them  with  all  such 
friendliness  as  may  be  compatible 
with  loyalty  and  allegiance  to  the 
United  States." 

32— Act  of  July  6,  1798;  Rev. 
Stat  4070;  Comp.  Stat  of  1918, 
sec.  7618. 

33 — ^Rex  V.  Supt  of  Vine  Street 
Police  station,  (1916)  1  K.  B.  268, 
7  Brit  Rul.  Cas.  868. 

See  also  Ex  p.  Graber,  247  Fed. 
882. 
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it  was  held  that  the  courts  would  not  interfere  by  habeas 
carpus  with  the  exercise  of  the  power.^^ 

§  36.  Residents  of  the  enemy  country.  As  to  subjects 
of  the  enemy  power  resident  in  their  own  country,  they 
cannot  be  directly  dealt  with  except  by  the  military  power. 
But  the  controlling  principle  regulating  relations  between 
hostile  governments  or  peoples  is  that  of  non-intercourse. 
All  contracts,  correspondence  and  business  with  the  enemy 
are  unlawful  ;^^  and  this  prohibition  has  become  even  more 


34— The  Rapid,  8  Oranch  (U.  S.) 
155;  Hanger  y.  Abbott,  6  Wall. 
(U.  S.)  532;  Hall  t.  Coppell,  7 
WaU.  (U.  S.)  642;  United  States 
T.  Grossmayer,  9  Wall.  (U.  S.)  72; 
Tlngley  y.  Mueller,  (1917)  2  Ch. 
144,  8  Brit  Rul.  Cas.  681  and 
note,  Ann.  Cas.  1918  C  726. 

"When  the  head  of  a  state  or 
sovereign  declares  war  against 
any  sovereign  ♦  ♦  ♦  these  two  na- 
tions are  enemies,  and  all  the  sub- 
jects of  the  one  are  enemies  to 
aU  the  subjects  of  the  other." 
Grisweld  y.  Waddington,  l€  Johns. 
rN.  ¥•)  4SS. 

In  Kersha'w  y.  Kelsey,  100 
Biass.  561,  97  Am.  Dec.  124,  1  Am. 
Rep.  42»  after  a  very  careful  re- 
view of  the  authorities  by  Gray, 
J.,  It  was  held  that  the  prohibition 
only  applied  to  "commercial  inter- 
course," and  did  not  include  the 
leasing  of  a  farm  in  the  hostile 
country.  This  limitation  was  af- 
firmed in  Sands  y.  N.  Y.  Life  Ins. 
Co.,  50  N.  T.  626, 10  Am.  Rep.  435 ; 
but  was  denied  in  Robson  y.  Pre- 
mier on  Co.,  (1915)  2  Ch.  124,  7 
Brit  RuL  Cas.  814,  Ann.  Cas.  1917 
C  227. 

"At  present  it  may  be  safely 
affirmed  that  there  is  no  recog- 


nized exception  but  permission  of 
a  state  to  its  own  citizen,  which  is 
also  implied  in  any  treaty  stipu- 
lation to  that  effect  entered  into 
by  the  belligerents."  Scholefield 
y.  Eichelberger,  7  Pet.  (U.  S.)  586. 

'"The  only  exception  to  the  rule 
recognized  in  the  books,  if  we  lay 
out  of  view  contracts  for  ransom 
and  other  matters  of  absolute  ne- 
cessity, is  that  of  allowing  the 
payment  of  debts  to  an  agent  of 
an  alien  enemy,  where  such  agent 
resides  in  the  same  state  with  the 
debtor.  But  this  indulgence  Is 
subject  to  restrictions.  In  the 
first  place,  it  must  not  be  done 
with  the  view  of  transmitting  the 
funds  to  the  principal  during  the 
continuance  of  the  war."  N.  Y. 
Life  Ins.  Co.  y.  Davis,  95  U.  S. 
425;  Williams  y.  Paine,  169  U.  S. 
55,  70-1. 

It  was  held  in  New  York  that  If 
a  policy  of  life  insurance  was  is- 
sued before  the  'war,  and  the  in- 
sured became  an  alien  enemy,  the 
payment  of  premiums  is  neces- 
sarily suspended  and  no  forfeit- 
ure for  non-payment  will  occur. 
Sands  y.  N.  Y.  Life  Ins.  Co.,  50  N. 
Y.  626,  10  Am.  Rep.  435.  But  the 
United  States  Supreme  Court 
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important  in  recent  wars,  when  the  blockade  has  become 
a  most  important  weapon  of  war,  than  formerly. 

It  is  evident  that  our  courts  could  entertain  no  suit 
brought  by  an  enemy  alien,  since  that  would  be  to  place 
the  machinery  of  our  government  at  the  service  of  the 
enemy  to  increase  his  resources.^'  If,  while  a  suit  is  pend- 
ing, war  is  declared  between  the  country  of  the  alien 
plaintiff  and  that  of  the  defendant,  the  action  cannot  be 
prosecuted  during  the  war,  and  must  be  either  dismissed 
or  suspended.^®    But  the  bringing  of  an  action  against  an 

yersed  this  decision,  and  held  that 
the  assured,  after  the  war,  had 
the  right  to  recover  the  accrued 


equitable  value  of  his  policy.  N. 
T.  Life  Ins.  Co.  v.  Statham,  93  U. 
S.  24 ;  N.  T.  Life  Ins.  Co.  Y.  Davis, 
96  U.  S.  425. 

It  was  held  in  Hubhard  v.  Mat- 
thews, 54  N.  T.  43,  13  Am.  Rep. 
562,  that  if  partners  in  different 
states  became  enemies  by  the  out- 
break of  war,  the  partnership  is 
ip«a  facto  dissolved,  but  the  par- 
ties remain  bound  for  all  antece- 
dent engagements  and  must  ac- 
count to  each  other  after  the  war; 
and  in  Stevenson  v.  Aktiengesell- 
shaft,  (1917)  1  K.  B.  842,  7  Brit 
Rul.  Cas.  600  and  note,  (1918)  2 
A.  C-  239,  Ann.  Cas.  1918  D  575, 
that  an  English  partner,  who  had 
continued  to  do  business  with  the 
partnership  assets  during  the 
"war,  was  bound  to  account  to  the 
enemy  partner  for  his  share  of 
the  profits. 

See  the  discussion  of  the  status 
of  an  ante-war  partnership  in 
Grlswold  V.  Waddlngton,  16 
Johns.  (N.  Y.)  438. 

As  to  the  application  of  the  role 
of  non-intercourse  to  other 
classes  of  contracts,  see  the  notes, 


Ann.   Cas.   1917   C   195-204,  Ann. 
Cas.  1918  C  713-6. 


35 — ^Porter  v.  Freadenbergf 
(1915)  1  K,  B.  857,  6  Brit.  BoL 
Cas.  548  and  note,  Ann,  Cas.  1917 
C  215;  Hanger  v.  Abibott,  6  Wall. 
(U.  S.)  532;  Rothbarth  v.  Herz- 
feld,  179  App.  Div.  (N.  Y.)  865, 
167  N.  Y.  Supp.  199;  Taylor  v. 
Albion  Lumber  Co..  168  Cal.  347, 
U  R.  A.  1918  B  185  and  note. 

"An  alien  enemy  has  no  right 
of  action  whatever  during  the 
war;  but  by  the  law  of  nations, 
confirmed  by  universal  usage,  at 
the  end  of  the  war  &11  the  rights 
and  credits  which  the  subjects  of 
either  power  had  against  the 
other  are  revived;  for  during  the 
war  they  are  not  extinguished  but 
merely  suspended."  Wilcox  v. 
Henry,  1  Dall.  (Pa.)  69. 

As  to  the  rights  of  alien  ene- 
mies as  litigants,  see  also  notes 
Ann.  Cas.  1917  C  204-210,  Ann. 
Cas.  1918  C  716-722,  and  L.  R.  A. 
1918  B  189. 

36— HntcUnson  v.  Brock,  11 
Mass.  119;  Levine  v.  Taylor,  12 
Mass.  8;  Plettenberg  v.  Kalmon, 
241  Fed.  605;  Stumpf  v.  Schrei- 
ber,  242  Fed.  80. 
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enemy  alien  is  not  opposed  to  any  rule  of  public  policy,  and 
such  an  action  may  be  maintained,^^  Of  course  there  would 
be  difficulty  in  making  service  on  the  defendant  unless  he 
had  property  in  this  country,  or  some  agent  capable  of  re- 
ceiving service.  And  it  follows  as  a  requirement  of  ele- 
mentary justice  that  the  defendant  has  the  right  to  defend 
the  action  and  to  employ  counsel  for  that  purpose.^^ 

But  in  applying  the  prohibition  against  intercourse  with 
the  enemy,  the  term  "enemy  alien''  means  one  who  is  resi- 
dent in  the  hostile  country  rather  than  one  of  enemy  nation- 
ality. The  purpose  is  to  isolate  the  hostile  country  and  pre- 
vent the  enhancement  of  its  resources,  and  in  seeking  that 
end  the  legal  nationality  of  the  foreign  litigant  is  compar- 
atively immaterial.  A  citizen  of  our  own  country,  if  resid- 
ing or  at  least  if  carrying  on  business  in  the  enemy  country, 
is  an  enemy  within  this  field  of  the  law. 

On  the  other  hand,  if  the  subject  of  an  enemy  power, 
resident  in  our  own  country,  has  been  found  harmless  and 
permitted  to  remain  here,  he  must  in  reason  be  permitted 
to  do  business,  to  make  contracts,  and  if  necessary  enforce 
such  contracts  by  suit.^®    And  in  a  recent  English  case  it 


37 — Masterson  y.  Howard,  18 
WaU.  (U.  S.)  99;  Porter  v.  Preud- 
enberg,  (1915)  1  K.  B.  857,  5  Brit. 
Rul.  Gas.  548,  Aniii  Cas.  1917  C 
215. 

3S— McVeigh  T.  United  States, 
11  Wan.  (U.  S.)  259;  Porter  v. 
Frendenberg,  ut  supra;  Kaiser 
WUhelm  II,  246  Fed.  786,  L.  R. 
A.  1918  C  795. 

39 — Porter  v.  Frendenberg,  ut 
supra;  Daimler  v.  Continental 
Tyre  Co.  (1915)  1  K.  B.  893,  5 
Brit.  Rul.  Cas.  304,  (1919)  2  A.  C. 
307,  6  Brit  Rul.  Cas.  269,  Ann. 
Cas.  1917  C  170  and  note;  Ting- 
ler  T.  Mueller,  (1917)  2  Ch.  144,  8 
Brit   Rul.   Cas.   681,    Ann.    Cas. 


1918  C  726;  Hutchinson  y.  Brock, 
11  Mass.  119 ;  Heller  y.  €k>odman's 
Motor  Express  Co.,  92  N.  J.  L. 
416,  3  A.  Li.  R.  336  and  note; 
Arndt-Ober  y.  Met.  Opera  Co.,  169 
N.  Y.  Supp.  304. 

In  Posselt  y.  D'Espard,  87  N.  J. 
Eq.  571,  it  was  held  that  under 
the  liberal  terms  of  the  Presi- 
dent's proclamation  suits  could  be 
maintained  for  the  necessary  pro- 
tection of  the  rights  of  an  alien 
enemy,  though  residing  in  the  hos* 
tile  country,  the  court  being 
bound  to  guard  its  decree  so  as 
to  preyent  property  coming  into 
tiie  poBsession  of  the  enemy. 
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has  been  held  that  an  alien  of  enemy  nationality,  but  resi- 
dent in  England,  could  bring  suit  in  the  English  courts 
though  he  had  been  interned  by  order  of  the  government.*^ 
The  nationality  of  a  corporation  also,  for  the  purpose 
of  classing  it  as  enemy  or  friend,  will  ordinarily  be  deter- 
mined by  the  location  of  its  business  ;^^  but  it  has  been 
held  recently  in  the  House  of  Lords  that  if  all  the  stock- 
holders, officers  and  directors  of  a  corporation  except  the 
secretary,  who  held  a  single  share  of  stock  only,  were  ene- 
mies residing  in  the  enemy  country,  so  that  complete  control 
of  the  company  was  in  the  hands  of  enemies,  it  was  to  be 
deemed  an  enemy,  though  it  was  incorporated  and  doing 
business  in  England.^^ 


40— Schaffenins  ▼.  Goldberg, 
(1916)  1  K.  B.  284,  7  Brit  RuL 
Cas.  842  and  note. 

41 — ^The  Friendschalit,  4  Wheat 
(U.  S.)  106;  The  Cheshire,  3  Wall. 
(U.  S.)  231;  Society  for  Propaga- 
tion of  the  Gospel  v.  Wheeler,  2 
GaU.  (U.  S.)  105,  22  Fed.  Cas.  13, 
156;  note  to  5  Brit  Rul.  Cas.  333. 

The  Trading  with  the  Enemy 
Act  in  the  World  War  defined  an 
enemy  corporation  as  one  "incor- 
porated within  the  territory  of 


Lny  nation  with  which  the  United 
States  is  at  war,  or  incorporated 
within  any  country  other  than  the 
United  States,  and  doing  business 
within  such  territory."  Act  of 
October  6.  1917,  ch.  106,  sec.  1;  40 
Stat  at  Li.  411;  Comp.  Stat,  of 
1918,  sec.  3115%  aa. 

42— Daimler  t.  Continental  Tyre 
Co.  (1916)  2  A.  C.  807,  6  Brit  But 
Cas.  269,  Ann.  Cas.  1917  C  170 
and  note^ 
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PART  IV 

HUSBAND  AND  WIFE 

Including 
MARRUGE  AKB  DITOBCB 


CHAPTER  Vin 

MARRIAGE. 

§  37.  Of  the  nature  of  marriage.  At  the  foundation  of 
the  domestic  relations,  as  of  all  other  relations,  lies  the 
institution  of  marriage  and  the  relation  of  husband  and 
wife;  and  the  subject  of  the  present  chapter  will  be  the 
entrance  into  that  relation,  the  formation  of  the  mar- 
riage contract. 

It  is  stated  in  many  elementary  legal  treatises  that 
marriage  is  a  civil  contract;  and  this  statement  is  a  very 
common  one,^  and  yet  it  is  very  partial  and  very  mis- 
leading. It  would  be  more  accurate  to  say:  marriage 
is  a  status ;  defined  by  law,  entered  into  by  contract.^  There 
must  indeed  be  a  contract  between  a  man  and  a  woman  to 
form  the  marriage  relation ;  but  when  it  is  formed,  nothing 
could  be  more  unlike  the  relation  of  those  bound  together  by 
mere  contract  relations  tiian  the  relation  of  husband  and 


1 — ^"Onr  law  considers  marriage 
in  no  other  light  than  as  a  civil 
contract  •  «  •  and,  taking  it 
in  this  cMl  light,  treats  It  as  it 
does  all  other  contracts;  allowing 
it  to  be  good  and  valid  in  all  cases 
where  the  parties  at  the  time  of 
making  it  were,  in  the  ftrst  place, 
willing  to  contract,  secondly,  able 
to  contract,  and,  lastly,  actually 
did  contract  In  the  proper  forms 
and  solemnities  required  by  law." 
I  Bl.  Comm.  433. 

"The  common  law  of  Bngland 
(and  the  like  law  exists  in  Ameri- 
ca) considers  marriage  in  no  oth- 
er light  than  as  a  civil  contract 


The  holiness  of  it  Is  left  entirely 
to  ecclesiastical  and  religious 
scrutiny,"  Story,  Conflict  oi 
Laws,  I,  {  108;  II  Kent's  Comm. 
87. 

2 — ^Indeed,  the  highest  court  of 
England  declared  in  1844  that  at 
the  common  law  the  marriage  re- 
lation could  not  be  entered  Into 
by  contract,  nor  even  by  a  re- 
ligious ceremonial  performed  by 
a  dissenting  minister;  but  only 
"in  the  presence  of  an  ordained 
priest"  of  the  Church  of  England. 
See  Reglna  t.  Millls,  10  Clark  and 
Flnnelly  634,  more  fully  discussed 
post,  notes  7  and  23. 
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wife.  For  instance :  (a)  parties  who  form  a  contract  can 
terminate  it  at  their  pleasure ;  not  so  of  marriage.  It  can 
only  be  dissolved  by  the  law,  acting  upon  considerations  of 
public  policy,  (b)  Parties  who  form  a  contract  relation 
can  fix  its  terms  to  suit  themselves;  but  in  marriage  the 
parties  only  consent  to  enter  into  the  relation,  the  law  fixes 
absolutely  its  terms,  (c)  In  case  of  removal  from  one 
jurisdiction  to  another,  the  terms  of  a  contract  are  con- 
strued by  the  law  of  the  place  where  the  contract  was  made ; 
the  incidents  of  the  marital  relation  by  the  law  of  the 
domicil  where  they  may  at  any  time  reside.^  (d)  Breach 
of  any  other  contract — even  of  the  agreement  to  make  a 
future  marriage— may  be  redressed  by  a  suit  by  the  injured 
party  for  damages.  Breach  of  the  marriage  contract  is 
never  punished  by  suit  of  the  injured  party  to  recover 
damages  from  the  other.  In  flagrant  cases  it  is  punishable 
by  criminal  proceedings  instituted  by  the  state,  (e)  The 
obligation  of  a  contract  cannot,  by  the  express  terms  of 
the  Constitution  of  the  United  States,  be  impaired  by  any 
subsequent  legislation ;  but  this  prohibition  does  not  extend 
to  the  so-called  contract  of  marriage.* 

To  sum  up:  marriage  is  a  status  created  by  a  contract 
between  the  parties,  but  defined  as  to  its  formation,  its  dis* 
solution,  and  the  rights  and  duties  resulting  from  it,  by  the 
law  of  the  marital  domicile.'^ 


3 — Mason  v.  Fuller,  36  Goim. 
160;  Mason  v.  Homer,  105  Mass. 
116. 

4— Maynard  t.  Hm,  125  U.  & 
190. 

5 — Story  on  Conflict  of  Laws,  I, 
§§  109-112;  Maynard  v.  Hill,  125 
U.  S.  190,  citing  and  reviewing 
Wade  V.  Kalbfleisch,  58  N.  Y.  282, 
17  Am.  Rep.  250;  Cmmlngliani  T* 
Ciiniiingham,  206  N.  Y.  341,  48  L. 
S.  jL  (N.  S.)  855  and  note;  Ad- 
ams v.  Palmer,  51  Me.  481;  Ma- 


guire  Y.  Maguiro,  7  Dana  (Ey.) 
181;  Dltson  v.  Ditson,  4  R.  I.  101; 
Noel  v.  Ewing,  9  Ind.  37. 

"It  is  also  to  be  observed  that, 
while  marriage  Is  often  termed  by 
text  writers  and  in  decisiona  of 
courts  as  a  civil  contract — gener- 
ally to  indicate  that  it  must  be 
founded  upon  the  agreement  of 
the  parties,  and  does  not  require 
any  religious  ceremony  for  its 
solemnization — It  is  something 
more  than  a  mere  contract  *  •  * 
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When  a  marriage  has  in  fact  been  celebrated,  but  it  is 
in  some  respect  in  violation  of  the  marriage  law,  the  ques- 
tion often  arises  whether  the  marriage  (if  the  defect  is 
sufficient  to  invalidate  it)  is  void  or  voidable.  A  marriage 
is  void  when  it  is  not  valid  for  any  legal  purpose,  and  its 
invalidity  may  be  asserted  in  any  proceeding  in  any  court, 
between  any  parties,  whether  in  the  lifetime  or  after  the 
death  of  the  supposed  husband  and  wife,  and  whether  the 
question  arises  directly  or  collaterally.  It  is  voidable  if  it 
was  forbidden  by  law,  or  did  not  fully  comply  with  the 
requirements  of  the  law,  but  its  validity  can  be  challenged 
only  during  the  lifetime  of  both  the  parties,  in  a  proceeding 
instituted  for  the  very  purpose  of  obtaining  a  judgment 

declaring  it  null.  And  a  voidable  marriage  may  often  be 
validated  by  later  acts  of  ratification.  This  distinction  will 
often  be  referred  to  in  the  following  paragraphs.® 

§38.  Capacity  af  the  parties.  Not  only  does  the  law 
define  the  rights  created  by  the  marriage  contract,  but  it 


It  is  an  instittttion.  In  the  main- 
tenance of  which  in  its  purity  the 
public  is  deeply  interested,  for  it 
is  the  foundation  of  the  family 
and  of  society,  without  which 
there  would  be  neither  ciyiliza- 
tion  nor  progress."  Maynard  v. 
Hill,  ut  supra. 

"It  is  not,  then,  a  contract  with- 
in the  meaning  of  the  clause  of 
the  constitution  which  prohibits 
the  impairing  the  obligation  of 
contracts.  It  is,  rather,  a  social 
relation  like  that  of  parent  and 
chUd,  the  obligations  of  which 
arise  not  from  the  consent  of  con- 
ferring minds,  but  are  the  crea- 
tion of  the  law  itself,  a  relation 
the  most  important  as  affecting 
the  happiness  of  individuals,  the 
first  step  from  barbarism  to  in- 


cipient civilization,  tiie  purest  tie 
of  social  life,  and  the  true  basis 
of  human  progress."  Adams  v. 
Palmer,  51  Me.  483. 

See  also  AUen  t.  Allen,  78  Conn. 
54,  84  Anu  St  Bep.  135,  49  L.  B. 
A.  142;  and  State  v.  English,  101 
S.  C.  304,  L.  R.  A.  1915  F  977. 

The  California  Civil  Code  (Sec. 
55)  defines  marriage  as  "a  per- 
sonal relation  arising  out  of  a 
civil  contract."  Millar  v.  Millar, 
175  Cal.  797,  Ann.  Cas.  1918  B 
184,  K  R.  A.  1918  B  415. 

6 — See  the  full  discussion  of 
this  distinction  in  the  note  to  L*. 
R.  A.  1916  C  690,  and  its  applica- 
tion to  different  classes  of  defec- 
tive marriages  in  following  cases 
and  notes  in  the  same  volume. 
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regulates  the  making  of  the  contract  itself,  our  American 
statutes  commonly  requiring  it  to  be  made  in  the  presence 
of  a  magistrate,  or  of  some  authorized  minister  of  religion, 
and  recorded  in  the  public  records,  that  there  may  be  cer- 
tainty and  reliable  evidence  as  to  the  fact.  But  even  where 
the  marriage  is  required  to  be  entered  into  before  a  magis- 
trate or  minister,  the  formation  of  the  marriage  relation, 
the  making  of  the  marriage  contract,  rests  primarily  not 
upon  the  words  uttered  by  the  officiating  magistrate  or 
minister,  but  upon  the  mutually  expressed  agreement  of 
the  parties^ 

As  in  the  case  of  every  contract,  there  must  be  in  the 
first  place  parties  able  to  contract;  that  is,  in  this  case, 
able  to  form  the  marriage  contract.^ 

First,  they  must  be  of  the  age  fixed  by  law.  Here  again, 
marriage  contracts  are  treated  very  differently  from  other 


7 — ^Even  in  the  famous  declBlon 
of  the  House  of  Lords  in  1844  (Re- 
gina  V.  Millis,  10  CI.  and  Fin.  634), 
which  held  that  a  marriage  cele- 
brated with  due  religious  ceremo- 
nial by  a  Presbyterian  minister  in 
Ireland,  and  followed  by  marital 
cohabitation,  would  not  render  a 
later  marriage  entered  into  by  the 
husband,  w(hile  the  former  wife 
was  still  living  and  undivorced, 
bigamous,  the  decision  does  not 
make  it  clear  Just  what  part  of  a 
church  marriage  constitutes  a 
complete  and  perfect  marital 
status;  in  some  parts  of  the  opin- 
ion a  contract  "in  the  presence 
of  an  ordained  priest  of  the 
Church  of  England  is  spoken  of, 
In  others  "a  marriage  duly  sol- 
emnized according  to  the  rites  of 
the  church." 

According  to  the  American  view 
as  to  the  essence  of  a  common  law 


marriage,  if  a  couple  should  go 
through  the  form  of  a  church  wed- 
ding so  far  as  to  each  pronounce 
the  usual  vows  and  take  the  other 
as  husband  and  wife,  and  the  of- 
ficiating minister  should  then  be 
stricken  down  by  Illness  before 
"pronouncing  them  man  and 
wife/'  a  valid  and  complete  mar- 
riage would  undoubtedly  have 
been  formed.  See  the  Millis  case 
more  fully  discussed  hereafter, 
note   23. 

8 — As  to  the  marriage  of  slaves, 
see  Butler  y.  Butler,  161  HI.  461, 
Middleton  v.  Middleton,  221  m. 
623,  and  Merrick  v.  Betts,  214 
Mass.  223;  as  to  Indian  marriages 
see  Johnson  v.  Johnson,  30  Mo.  72, 
77  Am.  Dec.  598;  Buck  v.  Bran- 
son, 34  Okla.  807,  50  L.  R.  A.  (N. 
<S.)  876;  and  the  note,  Ann.  Oas. 
1918  E  380. 
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contracts;  while  other  contracts  may  be  made  by  persons 
of  twenty-one  years  of  age  or  over,  the  marriage  contract, — 
the  most  important  of  all,  and  the  one  in  which  imposition 
is  at  least  as  likely  to  be  practised,  and  youth  and  inexper- 
ience as  likely  to  lead  one  to  act  unwisely  as  in  any  other, — 
may  be  entered  into  by  boys  and  girls  of  much  younger 
age.  This  is  doubtless  not  because  young  persons  are 
more  competent  to  make  this  contract  wisely  than  any 
other,  but  because  of  the  immorality  likely  to  result,  and  the 
scandals  likely  to  follow,  from  attempting  to  prohibit  earlier 
marriages. 

The  age  at  which  by  the  English  common  law  a  boy  and 
girl  might  be  married  was  fourteen  for  the  boy,  twelve 
for  the  girl.^    This  age  is  manifestly  earlier  than  is  suited 


9 — ^Pollock  and  Maitland,  in 
fheir  great  histoir  of  EngUsb  Law 
(Vol.  2,  p.  388-9) »  point  out  that 
in  early-  England  chUd  marriages 
were  not  Infreqaent,  even  of  chil- 
dren under  seven  years;  but  that 
such  marriages  were  deemed  to 
be  voidable  when  the  child  hus- 
band or  wife  arrived  at  marriage- 
able age.  The  common  law  after- 
ward became  settled  that  mar- 
riages of  infants  under  seven 
were  absolutely  void;  but  that 
if  they  were  above  seven  and 
under  fourteen  or  under  twelve 
respectively,  the  marriage  was 
not  void,  but  might  be  avoided 
by  either  party  when  the  in- 
fant arrived  at  marriageable 
age;  and  that  if  he  or  she  did 
not  then  disaffirm  it,  but  began  or 
continued  marital  relations  with 
the  other  spouse,  the  marriage 
was  thereby  ratified  and  became 
binding.  1  Bl.  Comm.  436,  and 
Chitty's  Notes  11  and  12  thereto. 

'If  the  wife  be  past  the  age  of 
9  yeares  at  the  time  of  the  death 


of  her  husband,  she  shall  be  en- 
dowed, of  what  age  soever  her 
husband  be,  howbelt  he  were  but 
4  yeares  old."  Coke  on  Littleton, 
33  A. 

"The  time  of  agreement  or  dis- 
agrreementy  when  th^  marrie  in- 
fra annoB  nuhiles,  is  for  the 
woman  at  twelve  or  after,  and  for 
the  man  at  fourteen  or  after,  and 
there  need  no  new  marriage,  If 
they  so  agree;  but  disagree  they 
cannot  before  the  said  ages,  and 
then  they  may  disagree  and  mar- 
rie againe  to  others  without  any 
divorce;  and  if  they  will  after 
give  consent,  they  can  never  dis- 
agree. If  a  man  of  the  age  of 
fourteen  marrie  a  woman  of  the 
age  of  ten,  at  her  age  of  twelve 
he  may  as  well  disagree  as  she 
may,  though  he  were  of  the  age 
of  consent;  because  in  contracts 
*of  matrimony  either  both  must  be 
bound,  or  equal  election  of  dis- 
agreement given  to  both."  Coke 
on  littleton,  79  B, 
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to  the  social  and  physical  conditions  of  our  modem  timea^ 
and  nearly  all  of  our  states  have  fixed  a  later  age  at  which 
the  marriage  contract  may  be  entered  into.^<^ 


2  Kent's  Comm.  78-79;  Sokel  y. 
State,  212  lU.  238;  Koonce  t.  Wal- 
lace»  7  Jones  L.  (N.  C.)  194;  Par- 
ton  T.  Hervey,  1  Gray  (Mass.) 
119;  Goodwin  v.  Thompson,  2 
Greene  (Iowa)  329. 

Shafher  v.  State,  20  Ohio  1, 
holds  that  a  marriage  In  which 
one  party  Is  under  age  is  void, 
and  does  not  create  the  marital 
status  until  it  has  been  ratified 
after  maturity;  so  that  a  remar- 
riage without  any  annulment  of 
the  premature  marriage  would 
not  be  bigamy.  But  the  current 
of  authority  is  that  the  prohibited 
marriage  is  voidable  only,  as 
stated  by  Blackstone  and  Coke, 
supra,  Beggs  v.  State,  65  Ala. 
108;  Walls  ▼.  State,  32  Ark.  565; 
People  V.  Slack,  15  Mich.  193; 
Hunt  V.  Hunt,  23  Okla.  490,  22  L. 
R.  A.  (N.  S.)  1202  and  note;  Fish- 
er  Y.  Bernard,  65  Vt.  663;  State 
V.  Cone,  86  Wis.  498. 

In  State  v.  Lowell,  18  Minn.  166, 
79  Am.  St.  Rep.  358,  46  L.  R.  A. 
440,  the  court  assume  that  a  mar- 
.  ^  would  be  void  if  either  party 
were  below  the  common  law  age; 
but  hold  that  if  they  were  both 
competent  at  common  law,  but 
was  below  the  statutory  age, 
the  marriage  was  only  voidable 
by  a  decree  obtained  by  the  in- 
competent party. 

10 — In  South  (Carolina  the  com- 
mon law  age  limit  seems  to  be 
left  in  force  by  the  absence  of  any 
statute.  Kentucky,  Louisiana, 
Tennessee    and    the    Philippine 


Islands  have  adopted  the  common 
law  rule  by  statute.  The  follow- 
ing list  gives  the  age  of  ability  to 
marry  in  each  state,  the  first  fig- 
ure in  each  case  being  that  of  the 
boy,  the  second  that  of  the  girl; 
14-13,  New  Hampshire;  15-15,  Mis- 
souri; 16-14,  Iowa,  North  Caro> 
Una,  Texas,  Utah;  17-14,  Ala- 
bama, Arkansas,  Georgia;  18- 
15,  California,  Hawaii,  New 
Mexico,  North  Dakota,  Okla- 
homa, Oregon,  South  Dakota,  Wis- 
consin; 18-16,  Arizona,  Illinois, 
Indiana,  Michigan,  Montana,  Ne- 
braska, Nevada,  Ohio,  Porto  Rico, 
West  Virginia,  Wyoming.  In  Kan- 
sas couples  under  seventeen  and 
fifteen  may  not  marry  without  the 
consent  of  the  probate  Judge;  in 
other  states  the  marriage  of  im- 
mature persons  requires  the  con- 
sent of  parent  or  guardian.  With- 
out such  consent,  the  marriage  of 
persons  below  18  and  16  is  pro- 
hibited in  Delaware;  below  18  and 
18  in  Idaho  and  Tennessee;  below 
21  and  16  in  Maryland;  below  21 
and  18  in  California,  Colorado, 
District  of  Columbia,  Maine,  Mas- 
sachusetts, Mississippi,  Missouri, 
Montana,  Nebraska,  Nevada,  New 
Jersey,  New  Mexico,  New  York, 
North  Dakota,  Oregon,  Ohio^ 
South  Dakota,  Vermont,  Washing- 
ton, Wyoming;  belo^  21  and  21 
in  Connecticut,  Florida,  Pennsyl- 
vania, Porto  Rico,  Rhode  Island, 
West  Virginia.  In  Michigan  a  girl 
under  18  must  have  her  parents' 
consent.    In  Massachusetts  it  IQ 
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Second,  they  must  have  sufficient  mental  capacity.  This 
is  a  more  difficult  rule  to  apply  than  others  which  we  shall 
discuss,  because  the  determining  fact  is  not  one  definitely 
ascertainable — like  age,  relationship,  or  former  marriage — 
but  is  one  in  which  the  question  may  be  often  doubtful  and 
not  ascertained  until  it  has  been  tried  and  decided  by  a  com- 
petent court.  Mental  incapacity  shades  all  the  way  from 
raving  mania  or  absolute  idiocy  to  mere  feebleness  of  intel- 
lect. The  rule  is  that  each  of  the  parties  must  have  been 
mentally  capable  of  understanding  the  contract  of  marriage, 
and  of  entering  into  it  knowing  what  he  or  she  was  doing.^^ 


expressly  proTided  that,  even 
with  the  iMtrents'  consent,  persons 
below  fourteen  and  twelve  may 
not  be  married;  and  doubtless  the 
common  law  prohibition  exists  in 
the  other  etates  in  the  absence  of 
statutes. 

11 — ''He  should  have  had  at  the 
time  sufficient  mental  capacity  to 
enable  him  to  understand  the  na- 
ture of  the  marriage  relation,  the 
nature  of  the  marriage  contract, 
and  to  understand  that  upon  him- 
self he  took  with  it  all  the  duties, 
obligations  and  responsibilities^ 
which  the  law  would  impose  upon 
him  as  a  result  of  that  contract 
Ion  his  part."  St«  George  t.  Bidde- 
ford,  76  Me.  593 ;  Jaclcson  v.  Jack- 
son (1908)  P.  308,  3  Brit  Rul. 
Cas.  452  and  note;  Smdth  v.  Smith, 
47  Miss.  211;  Kern  v.  Kern,  51  N. 
J.  Eq.  574;  Svanda  t.  dvanda,  93 
Neb.  404,  47  L.  R.  A.  (N.  S.)  667. 

"The  question  Is  not  whether 
she  was  aware  that  she  was  going 
through  the  ceremony  of  mar- 
riage, but  whether  she  was  cap- 
able of  understanding  the  nature 
of  the  contract  she  was  entering 
into,  tree  from  the  Influence  of 


morbid  delusions  upon  tiie  sub- 
ject" Hunter  v.  Bdney,  L.  R.  10 
Pr.  D.  93.  The  morbid  delusions 
in  this  case  were  such  as  to  make 
a  serious  case  of  insanity  and  un- 
fitness for  the  marriage  relation. 

In  Cole  Y.  Cole,  5  Sneed  (Tenn.) 
57,  70  Am.  Dec.  275,  and  Kern  v. 
Kern,  supra,  insane  delusions  of  a 
less  serious  nature  were  held  not 
to  be  cause  for  annulment  of  the 
marriage.  In  Lewis  y.  Lewis,  44 
Minn.  124,  20  Am.  St  Rep.  559,  9 
L.  R.  A.  505,  the  existence  of  klep- 
tomania was  held  insufficient 

Where  a  woman  eighty-three 
years  of  age  had  been  induced  by 
alleged  communications  from 
spirits  to  believe  that  the  man 
whom  she  married,  and  'who  was 
tn  every  way  unfit  for  her,  was 
«the  "Son  of  Wisdom,"  having  pow- 
ers like  those  of  Jesus  Christ  and 
destined  to  be  the  Saviour  of  the 
human  race,  and  that  her  de- 
ceased husband  desired  her  to 
marry  him«  and  she  married  him 
solely  to  place  her  fortune  at  his 
disposal  for  the  accomplishment 
of  his  mission,  without  any 
thought    of    assuming    ordinary 
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It  has  been  said  in  some  cases — ^perhaps  in  most  of  the  cases 
where  the  question  has  arisen — ^that  marriage  with  a  per- 
son mentally  incompetent  is  void;  a  nullity  that  is,  of  no 
legal  effect,  without  the  sentence  of  a  court  dissolving  It. 
But  it  certainly  would  not  be  safe  for  any  party  to  treat  a 
marriage  as  void,  until  it  had  been  annulled  by  a  competent 

court  Nor  would  a  court  be  likely  to  hold  such  a  marriage 
void,  except  on  a  direct  suit  for  that  purpose,  unless  the 
case  was  an  extreme  one.^^ 

The  question  of  mental  capacity  is  as  to  the  time  of 
the  marriage;  subsequent  insanity  or  idiocy  has  no  ef- 
fect upon  the  marriage  relation. 

Mental  incapacily  to  form  the  marriage  relation  might 
be  caused  by  intoxication,  if  it  went  so  far  as  to  cause 
complete  inability  to  comprehend  the  contract  entered 
into;^^  but  cases  of  this  kind  would  be  far  more  likely  to 
fall  under  the  head  of  fraud,  hereafter  spoken  of. 

Third,  they  must  have  sufficient  physical  capacity.  The 
law  recognizes  the  physical  facts  involved  in  the  marriage 


marital  relationa  with  him,  both  / 
t^e  marriage  and  the  will  made 
in  his  fayor  were  set  aside  after 
her  death.    Orchardson  v.  Cofleld, 
171  lU.  14,  63  Am.  St.  Rep.  211. 

12 — ^The  question  whether  the 
marriage  of  an  Insane  person  is 
void  or  merely  voidable  Is  fully 
discussed  in  Be  Gregorson'g  Es- 
tate, 160  CaL  ^9  Ann.  Cas.  1912  D 
1124  and  note,  Lw  B.  A.  1916  C 
697  and  note.  The  prevailing  rule 
seems  to  be  that  it  Is  void  In  the 
absence  of  some  controlling  stat- 
ute, If  one  of  the  parties  was 
really  insane  or  imbecile. 

See  also  Sims  v.  Sims,  121  N. 
C.  297,  61  Am.  St  Rep.  665,  40  L. 
R.  A.  737. 

13— Diinphy  v*  Dnnphy,  161  Cal. 
S80^  Ann.  Cas.  1918  B  1280  and 


note,  88  L.  B.  A.  (K.  S.)  818  and 
note;  Prine  v.  Prine,  86  Fla.  676, 
84  L.  R.  A.  87  and  note;  GlUett  v. 
Glllett,  76  Mich.  184. 

In  Barber  v.  People,  208  111.  543, 
a  man  Was  prosecuted  for  bigamy 
and  claimed  in  defense  that  the 
first  marriage  was  void  by  reason 
of  his  intoxication.  The  Coart 
said  that  the  fact  of  intoxication 
would  render  the  marriage  void- 
able but  not  void;  and  that  "the 
law  will  not  permit  a  party  to  a 
marriage  contract  to  stultify  him- 
self by  proving,  upon  a  trial  for 
•bigamy,  that  he  was  voluntarily 
Intoxicated  at  tbe  time  of  the  first 
marriage,  as  a  means  of  inculpat- 
ing himself  by  rendering  void 
what  would  otherwise  be  a  valid 
marriage.'' 
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relation,  so  far  as  to  make  incurable  impotency  an  incapacity 
to  form  the  marriage  contract;  but  it  must  extend  to  com- 
plete inability  to  have  sexual  intercourse,  not  mere  barren- 
ness, the  inability  to  bear  or  procreate  children.^* 

In  recent  years  there  has  been  a  demand  for  legislation 
to  prevent  marriages  of  those  who  are  physically  unfit, 
and  in  a  few  of  the  states  so-called  "Eugenic  Laws"  have 
been  passed,  requiring  physical  examination  of  one  or  both 
of  the  parties  as  a  prerequisite  to  obtaining  a  marriage 
license.^^  That  one  of  a  betrothed  couple  is  so  diseased 
that  marital  life  would  seriously  endanger  his  health  or 
that  of  the  other  party,  or  of  children  of  the  marriage,  has 
been  held  a  justification  for  breach  of  the  contract  to 
marry.i® 

Fourth,  the  parties  must  not  be  disqualified  by  reason 
of  relationship.  Relationships  are  of  two  kinds:  those  by 
consanguinity,  that  is,  by  relationship  by  blood  or  descent 
from  a  common  ancestor,  and  those  by  affinity,  that  is, 
by  marriage,  one  of  the  parties  having  formerly  been 
married  to  a  relative  by  blood  of  the  other.  In  England 
marriages  were  formerly  under  the  sole  control  of  the 
ecclesiastical  authorities  and  regulated  by  the  canon  law. 
This,  following  the  example  of  the  Jewish  law  stated  in  the 
Old  Testament,  prohibited  to  the  same  extent  marriages 
between  those  related  by  consanguinity  and  those  related 
by  affinity.     The  English  law  carried  the  prohibition  of 


14 — ^Bunger  v.  Bunger,  85  Kan. 
564,  Ann.  Cas.  1913  A  126  and 
note;  Devanbagh  ▼.  Dev«nbagh»  5 
Paige  Ch.  (N.  Y.)  554,  28  Am.  Dec. 
443  and  note. 

A  marriage  between  persons 
physically  incompetent  is  voidable 
only,  and  not  void;  and  a  decree 
of  nullity  does  not  make  the  mar- 
riage Yold  ab  initio,  Bennett  v. 
Bennett,  169  Ala.  618,  L.  R.  A. 
1916  C  693  and  note. 


15 — ^As  to  the  validity  of  such  a 
statute  see  Peterson  t.  Widule» 
167  Wis.  641,  Ann.  Cas.  1916  B 
1040,  52  L.  R.  A.  (N.  S.)   778. 

16--This  question  is  fully  dis- 
cussed and  the  decisions  reviewed 
in  R«  Oldfield's  Estate,  175  Iowa 
118,  Ann«  Cas.  1917  D  1067,  L.  B. 
A.  1916  D  ld60;  and  in  Grover  v. 
Zook,  44  Wash.  489,  120  Am.  St. 
Rep.  1012,  12  Ann.  Cas.  192,  7  L. 
R.  A.  582. 
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marriage  to  relatives  by  blood  in  the  third  civil  degree, 
that  is,  to  relatives  nearer  than  first  cousins;  it  also  pro- 
hibited marriage  with  relatives  by  affinity  in  the  same 

degree,  that  is,  with  those  who  had  formerly  been  the 
husband  or  wife  of  a  relative  in  the  third  degree  or  nearer.^^ 


17 — Two  systems  of  reckoning 
the  degrees  of  consanguinity  were 
known  to  the  early  Eingllsh  law: 
that  of  the  canon,  or  Papal  law, 
and  that  of  the  civil,  or  Imperial 
Roman  la'w.  The  canon  law  deter- 
mined the  degrees  of  relationship 
hy  counting  the  steps  of  descent 
from  the  common  ancestor  to  the 
most  remote  of  the  two  persons 
whose  relationship  was  to  be  esti- 
mated; thus  either  first  cousins, 
or  uncle  and  nephew,  were  re- 
lated in  the  second  degree,  there 
being  two  steps  from  each  cousin 
in  the  first  case,  and  from  the 
nephew  in  the  second,  to  the 
grandfather  "who  was  the  common 
ancestor.  By  the  civil  law  the 
degree  of  relationship  was  deter- 
mined by  counting  the  steps  from 
one  of  the  persons  in  question  up 
to  the  common  ancestor,  and  then 
down  to  the  other;  by  this  method 
first  cousins  were  related  in  the 
fourth  degree,  and  uncle  and 
nephew  in  the  third  degree; 
counting  from  myself,  the  steps 
are:  my  father  one,  my  grandfa- 
ther two,  my  uncle  three,  my  cou- 
sin four. 

The  ecclesiastical  courts,  whlcih 
had  jurisdiction  of  both  the  dis- 
tribution of  estates  and  of  the  dis- 
solution of  marriages,  applied  the 
canon  law  to  both  questions;  but 
In  the  anti-papal  revolution  undei* 
Henry  VIII  It  Was  enacted  (Stat. 
32  Henry  VIII,  c.  88)  that  ''noth- 


ing,  Qod's  law  excepted,  shall  tmr 
peach  any  marriage  but  within  the 
Levitical  degrees."  The  courts 
Interpreted  this  phrase  as  nLean- 
ing  within,  that  is,  nearer  than, 
the  fourth  degree  computed  by  the 
civil  law;  and  this  was  henceforth 
the  canonical  rule  of  the  English 
church  and  its  ecclesiastical 
courts.  The  marriage  of  first  cou- 
sins was  therefore  permitted,  but 
that  of  all  nearer  relations  pro- 
hibited. 1  Bl.  Conun.  435,  Chit/ty's 
notes  to  that  page,  and  to  2  Bl. 
Comm.  207. 

The  history  of  the  English  law 
on  this  subject  is  sketched  in  the 
note,  U  R.  A.  1916  C  724-7,  and 
(as  to  relationship  by  affinity)  in 
the  same  volume,  pp.  766-8. 

See  2  Pollock  &  Maitland's  His- 
tory of  EInglish  Law,  383-7,  as  to 
the  degrees  of  kin,  and  the  ex- 
travagant extension  of  the  doc- 
trine of  relationship  by  affinity 
In  the  early  ecclesiastical  courts. 

It  is  matter  of  common  knowl- 
edge that  efforts  were  made  for 
many  years  to  procure  the  pass- 
age by  the  British  Parliament  of 
an  act  to  permit  the  marriage  of  a 
man  with  his  deceased  wife's  sis- 
ter, and  that  such  an  act  wag 
passed  in  1907  (Oen.  Stat  1907, 
c.  47).  It  was  bitterly  opposed  by 
a  strong  body  of  English  senti- 
ment, and  on  the  final  vote  the 
bishops  voted  unanimously 
against  it;  though  such  marriages 
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In  the  United  States  the  control  of  marriages  is  not  vested 
in  the  church,  though  ministers  are  usually  by  statute  au- 
thorized to  perform  the  marriage  ceremony ;  and  the  prohi- 
bitions as  to  marriage  between  relatives  are  such  as  are 
defined  by  the  statutes  in  each  particular  state.  These 
statutes  commonly  permit  marriages  between  those  related 
only  by  affinity,  except  in  the  case  of  very  near  relation- 
ships; prohibiting,  for  instance,  those  between  a  man  and 
his  step-mother  or  mother-in-law,  step-daughter  or  daugh- 
ter-in-law, but  not  the  more  distant  relationships  by  mar- 
riage. 

As  to  relationships  by  consanguinity,  all  the  stat- 
utes go  as  far  as  the  common  law,  prohibiting  marriages 
between  those  nearer  than  first  cousins;  and  about  half 
of  the  states  in  the  West  and  Middle  West,  including  no 
southern  state  but  Arkansas,  and  no  northeastern  state  but 
New  Hampshire  and  Pennsylvania,  prohibit  marriages  be- 
tween first  cousins.18  This  rule  of  law  is  in  sharp  contrast 
with  the  rule  still  adhered  to  in  the  Roman  Catholic  church, 
which  prohibits  marriage  with  those  related  by  affinity  and 
also  between  first  cousins.  Of  course  the  rule  of  the  church 
may  control  the  action  of  its  priests,  and  may  be  enforced 
by  church  discipline,  but  it  does  not  affect  the  legal  validity 
of  the  marriage  even  as  between  Roman  Catholics. 

Whether  a  marriage  between  persons  within  the  prohi- 
bited degree  of  relationship  is  void  or  merely  voidable  is 


are  not  uncommon  in  the  United 
States,  and  are  not  condemned  by 
public  sentiment  The  British 
Act  of  1907  applies  only  to  the 
single  case  of  marriage  of  a  man 
with  his  deceased  wife's  sister; 
consequently  the  marriage  of  a 
woman  with  her  deceased  hus- 
band's brother,  or  of  a  man  with 
the  aunt  or  niece  of  his  deceased 
wife,  is  still  prohibited — a  curious 
anomaly. 


18 — ^The  states  and  territories 
in  which  the  marriage  of  first 
cousins  is  prohibited  are:  Ari- 
zona, Arkansas.  Colorado,  Illinois, 
Indiana,  Kansas,  Michigan,  Mis- 
souri, Montana,  Neibraska,  Nevada, 
New  Hampshire,  North  Dakota, 
Ohio,  Oklahoma,  Oregon,  Penn- 
sylvania, South  Dakota,  Wa^- 
ington,  Wyoming.  Oklahoma  ex- 
tends the  prohibition  to  Beoond 
cousins. 
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a  question  on  which  the  decisions  differ,  the  difference  often 
resting  on  the  varying  terms  of  the  respective  statutes.  ^^ 
Fifth,  the  parties  must  both  be  unmarried.  This  require- 
ment is  an  absolute  one.  And  the  fact  of  an  existing  mar- 
riage of  either  party  renders  the  new  marriage  void,^^ 
however  good  the  faith  of  the  parties  may  have  been,  how- 


19 — See  the  note,  Ann.  Cas.  1917 
C  161.  "It  is  almost  universaUy 
stated  that  they  are  voidable  only, 
unless  expressly  declared  void  by 
statute."  Note,  L.  R.  A.  1916  C 
723. 

20 — ^In  Riddlesen  v.  Wogan, 
Croke  Eliz.  858,  anrio  1601,  the 
coverture  of  defendant  was 
pleaded  to  a  bond;  replication, 
that  her  husband  had  another 
wife  living  at  the  time  of  his  mar- 
riage to  defendant,  which  after 
the  obligation  was  annulled  there- 
for. Replication  held  good,  "be- 
cause the  marriage  is  merely 
void,  and  therefore  there  needed 
not  any  such  sentence  of  divorce; 
for  it  was  void  ab  initio,  and  she 
always  sole."  Pride  v.  Earls  of 
Bath,  1  Salk.  120;  Martin  v.  Mar- 
tin, 22  Ala.  86;  Goset  v.  Goset,  112 
Ark.  47,  L.  R.  A.  1916  C  707  and 
note  711-719;  Tefft  v.  Tefft,  35 
Ind.  44;  Fenton  v.  Reed,  4  Johns. 
Cas.  (N.  Y.)  52;  Heffner  v.  Heff- 
ner,  23  Pa.  St.  104;  Thomas  v. 
Thomas,  124  Pa.  St.  646;  White 
V.  White,  105  Mass.  325,  7  Am. 
Rep.  526. 

Since  the  marriage  is  a5  initio 
void,  no  decree  of  nullity  is  essen- 
tial, for  the  purpose  of  avoiding  it; 
but  the  removal  of  doubt  as  to  the 
fact,  and  the  certain  determina- 
tion of  the  parties'  status,  makes 
it  desirable  that  a  decree  should 


be  procured  declaring  the  nullity 
of  such  a  marriage.  The  court 
however  will  not  grant  such  a  de- 
cree on  the  petition  of  a  woman 
after  her  husband's  death,  where 
the  marriage  relation  has  been 
maintained  until  his  death.  Raw- 
son  V.  Rawson,  156  Mass.  578. 
Still  less  will  it  entertain  an  ac- 
tion by  the  heirs  of  a  man  to  set 
aside  a  divorce  granted  to  him 
several  years  before,  in  order  to 
render  void  a  marriage  which  he 
subsequently  contracted,  where 
the  marriage  was  not  questioned 
during  his  life,  and  the  plaintiffs 
interest  is  merely  to  prevent  the 
widow  from  taking  her  property 
right  as  such.  Tyler  v.  Aspinwall, 
73  Conn.  493. 

In  the  analogous  case  where 
one  of  the  parties  had  been  di- 
vorced with  a  prohibition  of  mar- 
riage, either  permanent  or  for  a 
specified  time,  and  married  con- 
trary to  the  prohibition,  the  courts 
are  in  dispute  whether  the  mar- 
riage is  void,  or  is  merely  void- 
able by  one  of  the  parties  desir- 
ing their  Joint  life.  See  Wood- 
ward V.  Blake,  38  N.  D.  38,  Ann. 
Cas.  1918  E  552  and  note,  L.  R.  A. 
1918  A  88 ;  and  see  the  note,  L.  R. 
A.  1916  C  748-52.  As  to  the  situ- 
ation when  the  marriage  takes 
place  in  another  state^  see  post, 
9  41. 
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ever  long  the  former  husband  or  wife  of  one  of  the  parties 
may  have  been  missing,  and  however  great  reason  there 
may  have  been  for  supposing  that  the  former  wife  or  hus- 
band of  one  of  the  parties  was  dead.^^ 

Statutes  have  been  passed  in  England  and  in  many  of 
the  states  to  relieve  those  who  have  in  good  faith  contracted 
a  second  marriage,  where  the  former  husband  or  wife  had 
been  absent  a  certain  number  of  years  and  was  supposed  in 
good  faith  to  be  dead,  in  two  respects :  first,  declaring  that 
the  parties  should  not  be  prosecuted  for  bigamy,  and,  second, 
giving  the  children  the  status  of  legitimate  children.  Such 
laws  are  commonly  called  Enoch  Arden  laws,  in  reference 
to  the  well-known  story  related  by  Tennyson.  And  acts  have 
been  passed  in  California,  Minnesota,  New  York  and  Ten- 
nessee providing  that  the  second  marriage  shall  be  void 
only  from  the  time  that  its  nullity  shall  be  pronounced  by 
a  court  of  competent  authority.22 


21— Re  Wilson's  Trusts.  L.  R.  1 
Eq.  Cas.  247,  259,  263;  Martin  v. 
Martin,  22  Ala.  86;  Wilson  r. 
Allen,  108  Ga.  275;  Teter  v.  Teter, 
88  Ind.  494;  Pain  t.  Pain,  37  Mo. 
Ap.  110;  Webster  v.  Webster,  58 
N.  H.  3;  Fenton  v.  Reed,  4  Johns. 
Cas.  (N.  Y.)  52. 

22—1  Cooley's  Blackstone,  436. 
See  Civil  Code  of  Cal.,  S  61,  (2) ; 
Gen.  Stat  of  Minn.,  (1913),  S  7106; 
Domestic  Relations  law,  N.  Y., 
Art.  11,  §  6  (3),  5  7  (4) ;  Civil  Code 
of  Tenn.  §  4188. 

Of  tbe  New  York  statute  it  has 
2>een  said  in  the  case  of  Gall  v. 
GaH,  114  N.  T.  109:  "The  first 
marriage  is  suspended  or  placed  in 
abeyance:  but  it  is  not  reinstated 
by  the  return  of  the  absentee,  be- 
cause the  second  marriage  be- 
comes void  only  from  the  time  that 
it  is  so  declared  by  a  competent 
court;  otherwise,  both  marriages 


j  would  be  in  force  at  the  same 
i  time,  and  to  this  extent  polygamy 
would  be  sanctioned  by  law.  The 
first  marriage  ceases  to  be  bind- 
ing until  one  of  the  three  parties 
to  the  two  marriages  procures  a 
decree  pronouncing  the  second 
marriage  void."  The  effect  of  the 
New  York  statute  is  again  fully 
discussed  in  Price  v.  Price,  124 
N.  Y.  589,  12  L.  R.  A.  359.  See 
also  Snuffer  v.  Karr,  197  Mo.  182. 
7  Ann.  Cas.  780. 

It  follows  that  the  living  to- 
gether of  the  parties  to  the  sec- 
ond marriage  is  not  adulterous, 
and  the  first  husband  has  no  rem- 
edy for  divorce.  His  marital  sta- 
tus has  been  suspended  by  the 
statute;  but  he  can  maintain  an 
action  to  annul  the  second  mar- 
riage, and  if  the  parties  continue 
to  cohabit  after  a  decree  of  an- 
nulment, their  intercourse  would 
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§  39.  The  marriage  ceremony  or  contract.  The  parties^ 
being  qualified  to  intermarry,  must  also  have  in  fact  entered 
into  the  marriage  contract  in  the  manner  required  by  law. 
By  the  common  law  as  it  was  understood  in  England  at  the 
time  of  the  colonization  of  the  United  States,  and  as  it 
was  adopted  and  declared  by  the  American  courts,  no  cere- 
mony of  marriage  was  necessary — ^no  declaration  of  the  mar- 
riage, that  is,  by  a  magistrate  or  minister,  or  even  the 
presence  of  such  migistrate  or  minister.  The  parties  need 
only  exchange  declarations  of  their  present  agreement  to 
enter  into  the  marriage  relation. 

The  old  maxim  is:  consensvs,  non  concubitus,  facit 
nwptias;  and  the  rule  became  formulated  as  follows :  consent 
per  verba  de  praesenti,  with  or  without  consummation, 
constitutes  a  common  law  marriage;  or  consent  per  verba 
de  future,  followed  by  consummation.^^    The  first  part  of 


then  be  adulterous,  and  the  first 
husband  mght  procure  a  divorce 
for  such  adultery.  Vallean  v.  Val- 
lean,  6  Paige  Ch.  (N.  Y.)  207. 

But  in  order  to  give  the  second 
marriage  the  protection  of  this 
statute,  it  must  have  been  con- 
tracted in  entire  good  faith— ^at 
is,  in  an  honest  belief  that  the 
absent  spouse  was  in  fact  dead, 
and  after  an  honest  effort  to 
learn  the  facts  about  him  or  her. 
Gall  V.  Gall,  ut  supra. 

As  to  the  effect  of  such  a  stat- 
ute on  the  legitimacy  on  the  chil- 
dren in  another  state,  see  Moore 
y.  Saxton,  90  Conn.  164,  Ann.  Cas. 
1917  C  534. 

23—2  Kent's  Com.  87;  Meister 
T.  IToore,  96  U.  S.  76;  Hutchins 
V.  Kimmel,  31  Mich.  126,  18  Am. 
Rep.  164;  Graham  v.  Bennett,  2 
Cal.  503;  Londonderry  v.  Chester, 
2  N.  H.  265;  Fenton  v.  Reed,  4 
Johns.  Cas.   (N.  Y.)  52;  Jacksoa  | 


V.  Wynne,  7  Wend.   (N.  Y.)   47; 
Clayton  v.  Wardell,  4  N.  Y.  230. 

See  the  extended  discussion  of 
common  law  marriages  in  the 
notes,  U  R.  A.  1915  E  8,  60,  91, 
113. 

In  1844,  in  Regina  y.  Millis,  10 
Clark  &  Finnelly  534,  the  House 
of  Lords  decided,  by  an  equal  di- 
yision  of  the  law  lords,  that  the 
so-called  common  law  marriage 
'was  not  in  fact  a  yalid  marriage 
by  the  common  law  of  England. 
The  case  was  a  prosecution  for 
bigamy.  The  accused,  a  member 
of  the  established  (Episcopal) 
Church  of  Ireland,  was  married  to 
a  Presbyterian  woman  in  Ireland 
by  the  Presbyterian  minister  reg- 
ularly settled  in  her  parish,  with 
the  rites  of  the  Presbyterian 
church.  After  liying  sometime 
with  this  wife  he  left  her  and 
married  another  woman  in  a  par- 
ish churdi  in  England.     In  the 


BEGINA  V.  MILLIS 


137 


Irish  Court  of  King's  Bench  he 
was  held  not  guilty  by  an  equal 
division  of  the  Judges,  and  on  ap- 
peal to  the  House  of  Lords  the  de- 
cision was  affirmed  by  an  equal 
division  of  the  lords.  The  Judges 
who  read  opinions  for  acquittal 
admitted  that  the  ecclesiastical 
courts,  In  whose  hands  Is  the  prin- 
cipal jurisdiction  of  matrimonial 
matters,  recognized  such  informal 
marriages  as  valid;  but  held  that 
by  the  common  law  they  had  only 
a  qualified  effect  and  did  not  con- 
fer a  true  marital  status.  Lord 
Lyndhurst  spoke  as  follows  (p. 
857-8):  "I  have  come,  therefore, 
to  this  conclusion,  that  although 
a  marriage  contracted  per  verba 
de  praesenti  was  indissoluble — 
though  it  could  not  be  released 
even  by  the  mutual  consent  of 
the  parties — though  either  of  them 
might  enforce  it,  and  compel  sol- 
emnization— though  it  had  the  ef- 
fect of  rendering  a  subsequent 
marriage  solemnized  in  facie 
ecclesiae,  even  after  cohabitation 
and  the  birth  of  children,  voidable 
— ^though  it  was  considered  to  be 
of  the  essence  and  substance  of 
matrimony,  and  was  therefore,  and 
on  account  of  its  indissoluble 
character,  styled  in  the  ecclesias- 
tical law  verum  matrimonium,  yet 
by  the  law  of  Ehigland,  according 
to  the  concurrent  opinion  of  both 
the  ecclesiastical  and  temporal 
lawyers,  this  Irregular  and  looser 
sort  of  marriages  did  not  confer 
those  rights  of  property,  or  the 
more  important  right  of  legiti- 
macy, consequent  on  a  marriage 
duly  solemnized  according  to  the 
rites  of  the  church." 
It  is  singular  to  find  the  law 


lords  thus  taking  a  view  'which 
exaggerates  the  functions  of  the 
clergy  of  the  established  church 
to  a  point  wliich  they  themselves, 
in  the  ecclesiastical  courts,  have 
never  claimed.  Pollock  and  Malt- 
land  have  with  very  great  learn- 
ing criticised  this  decision,  con- 
cluding with  the  observation:  "If 
the  victorious  cause  please  the 
lords,  it  is  the  vanquished  cause 
that  will  please  the  historian  of 
the  middle  ages."  2  Pollock  & 
Maitland,  Hist  of  the  Eng.  Law, 
370.  This  decision,  though  ren- 
dered by  an  equal  division  of  the 
lords,  was  held  to  be  binding  and 
■to  establish  the  law  of  England 
in  the  subsequent  case  of  Beamish 
V.  Beami^,  9  H.  L.  C.  274.  It 
has  become  of  little  practical  im- 
portance in  England,  because  of 
the  passage  of  statutes  defining 
the  requisites  of  a  valid  marriage, 
and  recognizing  those  performed 
by  dissenting  ministers. 

Whatever  doubt  may  be  cast 
upon  the  true  doctrine  of  the  Eng- 
lish common  law  by  this  deci- 
sion, it  did  not  affect  the  recogni- 
tion of  the  informal  marriage, 
which  was  already  firmly  estab- 
lished as  the  common  law  of  the 
United  States.  The  Supreme 
Court  of  the  United  States  has 
said:  "That  marriage  might  be 
validly  contracted  by  mutual 
promises  alone,  or  what  were 
called  sponsalia  de  praesenti, 
without  the  presence  or  benedic- 
tion of  a  priest,  was  an  estab- 
lished principle  of  cl'vil  and  canon 
law  antecedent  to  the  Council  of 
Trent.  Whether  such  a  marriage 
was  sufficient  by  the  common  law 
in  England,  previous  to  the  Mar- 
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this  formula  has  lately  received  careful  examination  and 
criticism,  and  it  has  been  held  that  verba  de  praesenti  do 

not  constitute  a  marriage  unless  followed  by  marital  coha^ 
bitation.2^    And  though  the  latter  part  has  been  repeated 

from  time  immemorial  by  text  writers  and  in  decided  cases, 
it  is  manifestly  an  incorrect  statement  of  the  law.  If  an 
agreement  for  future  marriage  followed  by  cohabitation 
constituted  a  valid  marriage,  then  every  case  of  seduction 
under  promise  of  marriage  would  be  a  legal  marriage  in 
fact.  The  true  rule  is  that  there  must  be  a  present  consent 
to  enter  into  the  marriage  relation.  The  fact  of  cohabitation, 
following  on  a  previous  agreement  to  marry,  affords  strong 
evidence  that  the  parties  agree  now  to  carry  into  effect 
their  former  agreement.  If,  however,  there  was  no  intent 
at  the  time  of  the  intercourse  to  form  the  marriage  relation, 
such  intercourse  has  no  effect  to  constitute  the  parties  hus- 
band and  wife.  The  two  forms  really  differ  only  in  the  way 
in  which  the  fact  is  to  be  proven.  The  requisite  fact  in 
both  cases  is  the  agreement,  mutually  entered  into,  to  be 
now  and  henceforth  husband  and  wife.^^ 


riage  Act,  has  been  disputed  of 
late  years  in  that  county,  though 
never  doubted  here."  Hallett  v. 
ColUns,  10  How.  (U.  S.)  181.  See 
also  the  American  decision  quoted 
at  the  beginning  of  this  note. 

The  very  distinguished  editor  of 
the  6th  Edition  of  Kent's  Com- 
mentaries (O.  W.  Holmes,  Jr.) 
states  that  the  Supreme  Court  of 
the  United  States  was  also  equal- 
ly divided  as  to  the  validity  of  a 
common  law  marriage  in  Jewell  v. 
Jewell,  1  Ho*w.  (U.  S.)  219,  but 
this  is  an  error;  the  question  was 
as  to  the  local  law  of  Georgia  and 
South  Carolina.  The  latter  cases 
already  cited  show  that  the  view 
of  the  Supreme  Court  as  to  the 
doctrine  of  the  American  common 


law  is  entirely  free  from  doubt 
24— Grigsby  T.  Beib,  105  Tex. 
597,  Ann.  Cos.  1915  C  1011,  U  B. 
A.  1915  E  1  and  note;  Herd  y. 
Herd,  194  Ala.  613,  L.  R.  A.  1916 
A  1243. 

25--€1ieney  v.  Arnold,  15  K.  T. 
845,  <{9  Anu  Dee.  609  and  nate; 
Robertson  t.  State,  42  Ala.  509; 
Judson  V.  Judson,  147  Mich.  518; 
Stoltz  V.  Doering,  112  111.  234; 
Duncan  v.  Duncan,  10  Ohio  St. 
181;  Cartwright  v.  McGown,  121 
ni.  388,  2  Am.  St.  Rep.  105;  Peck 
V.  Peck,  12  R.  I.  488,  34  Am.  Rep. 
702.  Pollock  and  Maitland  say  of 
the  verba  de  praeaenti  and  verba 
de  futuro  rule:  *'The  scheme  at 
wihich  they  thus  arrived  was  cer- 
tainly no  mitMerpiece  of  human 
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The  interesting  question  has  occasionally  arisen  whether 
if  a  man  and  woman  begin  living  together  unlawfully,  one 
of  them  being  already  married  to  another,  and,  after  the 
impediment  to  their  marriage  is  removed  by  death  or 
divorce,  continue  to  cohabit  without  any  new  ceremony  or 
contract,  the  continued  cohabitation  alTords  evidence  of  a 
marriage  formed  by  mutual  consent.  Both  the  better  rea- 
son and  the  weight  of  authority  seem  to  be  that  such  facts 
do  not  constitute  a  marriage;  the  presumption  is  that  the 
old  consent  to  live  together  unlawfully  is  still  the  basis  of 
their  relation,  rather  than  an  imaginary  new  contract  to 
marry,  which  has  no  existence  in  fact.2«  But  if  they  were 
both  ignorant  of  the  impediment,  and  supposing  in  good 
faith  that  the  former  spouse  was  dead  entered  into  a  con- 
tract of  marriage,  it  would  seem  that  the  rule  should  be 
different.  Here  the  parties  in  fact  intended  in  the  beginning 
to  form  a  valid  marriage  relation ;  presumably  they  would 
not  have  lived  together  except  as  lawful  husband  and 
wife.  When,  after  the  impediment  was  in  fact  removed, 
they  continue  to  cohabit,  they  do  so  intending  to  be  hus- 
band and  wife,  and  the  fact  that  hitherto  rendered  their 
purpose  unavailing  has  now  ceased  to  exist.  Their  subse- 
quent cohabitation  should  be  treated  as  marital,  and  as 
effecting  a  valid  common  law  marriage.^^     If  one  party 


wisdom.  Of  all  people  In  the 
world,  lovers  are  the  least  likely 
to  dlstlngui^  precisely  .between 
the  present  and  the  future  tenses." 
2  P.  and  M.  Hist,  of  Eng.  Law, 
367. 

26 — Cartwrflght  t.  MeGown,  121 
IIL  888,  2  Am.  St  Rep.  105;  Laps- 
ley  V.  Grierson,  1  H.  L.  C,  498; 
Compton  y.  Benham,  44  Ind.  Ap. 
51 ;  Duncan  v.  Duncan,  10  Ohio  St 
181;  Palmer  y.  CuUy,  52  Okla.  454, 
Ann.  Cas.  1918  E  875.  Contra, 
the  Breadalbane  case,  L.  R.  1  Sc. 


27— Eaton  t.  Eaton,  66  Neb.  676» 
60  L.  B.  A.  605»  1  Ann.  Cas.  202; 
DeThoren  r.  Attorney-General,  1 
L.  R.  App.  Cas.  686.  See  Travers 
V.  Relnliardt  205  U.  S.  423. 

In  Chamberlain  v.  Chamberlain, 
68  N.  J.  Eq.  736,  111  Am.  St  Rep. 
658,  3  L.  R.  A.  (N.  S.)  244,  6  Ann. 
Cas.  483  and  note;  and  in  Collins 
V.  Voorhees,  46  N.  J.  Eq.  411,  47 
N.  J.  Eq.  315,  355,  19  Am.  St  Rep. 
404,  24  Am.  St.  Rep.  412,  14  L.  R. 
A.  364,  the  distinction  made  in  the 
text  between  a  marriage  relation 


Ap.  182.  I  Irhlch  began  Innocently,  and  one 
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knew  of  the  impediment  and  the  other  did  not,  the  same 
result  should  follow  in  reason  and  judgment.  In  this  case, 
after  the  removal  of  the  impediment  one  party  continues 
to  maintain  marital  relations  in  the  belief  that  they  are 
lawful ;  the  other  also  acts  and  holds  himself  out  as  a  hus- 
band or  wife,  knowing  that  the  innocent  spouse  believes 
their  relation  to  be  that  of  lawful  matrimony;  each  daily 
by  his  acts  says  to  the  other  and  to  all  the  world,  "We  are 
husband  and  wife."  There  is  nothing  to  prevent  the 
implication  of  a  common  law  marriage.  But  as  to  the  re- 
sult in  this  situation,  or  as  to  the  general  distinction  above 
indicated,  the  cases  are  not  fully  uniform.^s 

By  statutes  passed  in  almost  every  English-speaking  jur- 
isdiction, the  parties  are  required  to  make  their  declaration 
of  marriage  before  a  proper  magistrate,  or  before  such 


which  began  meretriciously,  is 
strongly  affirmed. 

In  Robinson  v.  Ruprecht,  191 
111.  424,  a  couple  mArried,  each  of 
whom  had  a  living  spouse.  They 
believed  the  former  husband  to  be 
dead,  but  knew  that  the  former 
wife  was  living.  Soon  after  they 
heard  of  her  death.  The  former 
husband  also  died.  It  was  held 
that  they  contracted  a  common 
law  marriage  by  their  subsequent 
open  and  pubUc  life  as  husband 
and  wife. 

In  People  v.  Shaw,  259  111.  544. 
L.  R.  A.  1915  E  87,  the  parties 
were  married  in  New  York,  after 
a  divorce  which  was  void  by  the 
N.  Y.  law.  They  removed  to  Illi- 
nois, where  such  a  divorce  would 
have  been  valid,  and  there  lived 
together.  Held,  that  no  marriage 
resulted,  as  they  did  not  intend 
to  form  a  new  mttrriage,  but 
rested  on  their  supposed  N.  Y. 
marriage. 

28 — In  CartwTight  r.  McGown 


and  Compton  v.  Benham,  cited  in 
note  26,  and  in  Collins  v.  Voor- 
hees,  cited  in  note  27,  a  marital 
status  was  held  not  to  result, 
where  the  original  relations  were 
innocent  on  the  part  of  one  and 
guilty  on  the  part  of  the  other. 
The  Breadalbane  case  held  that 
marriage  did  result,  though  both 
parties  were  guilty;  and  Travers 
V.  Reinhardt,  where  one  was  in- 
nocent and  the  other  guilty. 
Davis  V.  Whitlock,  90  S.  C.  233, 
Ann.  Cas.  1913  D  538,  and  Smith 
V.  Reed,  145  Qa.  724,  L.  R.  A. 
1917  A  492,  also  declare  that 
marriage  results  if  one  party  is 
innocent  and  the  other  guilty. 

In  Massachusetts  by  statute,  '*it 
such  marriage  was  entered  into  by 
one  of  the  parties  in  good  faith," 
the  cohabitation  constitutes  a  le- 
gal marriage  "from  and  after  the 
removal  of  such  impediment." 
That  act  has  been  held  to  be  valid, 
and  to  apply  although  the  origin- 
al marriage  was  before  the  passage 
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ministers  of  religion  as  are  constituted  by  the  statutes 
magistrates  for  that  purpose.  And  in  most  of  the  states 
they  are  required  to  procure  a  license  beforehand,  in  ob- 
taining which  they  must  state  under  oath  the  facts  neces- 
sary to  make  their  intended  marriage  valid.  But  unless  the 
statute  expressly  declares  any  marriage  to  be  void  which 
is  not  celebrated  according  to  its  provisions,  a  common 
law  marriage  is  still  valid.^* 

Judges  and  text-writers  sometimes  speak  of  a  marriage  by 
cohabitation  and  reputation,  as  if  this  were  a  mode  of  con- 
tracting marriage  other  than  by  the  ceremonial  marriage  or 
the  common  law  marriage.  It  is  evident,  however,  that 
this  is  an  inexact  mode  of  speech.  If  a  man  and  woman 
have  lived  together  as  man  and  wife,  holding  themselves  out 
as  such,  and  supposed  to  be  such  by  all  their  neighbors  and 
relatives,  a  court  may  well  presume  from  that  fact  that  they 
have  been  married ;  but  this  is  a  mere  evidential  presump- 
tion. If  it  is  made  to  appear  that  in  fact  they  never  were 
married,  their  cohabitation  and  the  mistaken  belief  of  the 
community,  however  universal,  will  not  make  them  man 
and  wif e.«<>     That  such  ^  cohabitation  and  reputation  are 

226,  L.  R.  A.  1915  E  56.  Contra, 
Smith  y.  North.  Memphis  Savings 
Bank,  115  Tenn.  12.  Other  deci- 
sions (such  as  Offleld  v.  Davis,  100 
Va.  250)  rest  on  an  express  or 
implied  negative  in  the  terms  of 
the  statute;  but  in  Smith  -v.  North 
Memphis  Savings  Bank  the  stat- 
ute contains  no  such  language. 
In  Snuffer  v.  Karr,  supra,  ^he 
Missouri  court  gave  a  contrary 
construction  to  the  same  Tennes- 
see statttte. 

See  the  very  full  notes,  Ann. 
Cas.  1912  D  598,  and  U  R.  A.  1915 
E  91-108. 

30— Traverg  r.  Beinhardt,  205 
U.  S-  428,  goes  to  the  very  verge 
of  the  law  in  this  respect,  the 
court  saying  (page  440) :     "It  was 


of  the  act,  if  the  removal  of  the 
impediment  and  the  subsequent 
cohabitation  were  after  its  pass- 
age. Lufkin  T.  Lufkin,  182  Mass. 
476. 

29 — Meister  v.  Moore,  96  U.  S. 
76;  Parton  v.  Hervey,  1  Gray 
(Mass.)  119;  Snuffer  v.  Karr, 
197  Mo.  182,  7  Ann.  Cas.  780;  Cart- 
WTlght  V.  McGown,  121  111.  388,  2 
Am.  St.  Rep.  105 ;  Renfrow  v.  Ren- 
frew, 60  Kan.  277,  72  Am.  St  Rep. 
350;  State  v.  Bittlck,  103  Mo.  183, 
23  Am.  St.  Rept  S69, 11  L.  R.  A.  587; 
Ziegler  v.  Cassidy.  220  N.  Y.  98, 
Ann.  Cas.  1917  B  248;  587;  Reaves 
IV.  Reaves,  15  Okla.  240,  2  L.  R.  A. 
(N.  S.)  353  and  note;  Re  Love,  42 
Okla.  478,  L.  K  A.  1915  E  109  and 
note;  Becker  v.  Becker,  153  Wis. 
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merely  evidence  of  a  marriage,  and  not  a  marriage  in  them- 
selves, is  clearly  shown  by  the  rule  that  in  prosecutions  for 
bigamy  or  other  criminal  offenses  to  which  a  prior  mar- 
riage is  essential  there  must  be  actual  proof  of  a  ceremonial 
or  common  law  marriage.^^ 

§40.    DuresB  or  fraud  in  the  marriage  oontract.    Not 

only  must  the  marriage  have  been  entered  into  in  fact, 
but  it  must  not  have  been  procured  by  force  or  fraud.  Cases 
of  annulment  of  marriage  under  this  head  are  rare,  as 
indeed  are  cases  of  annulment  for  any  cause.  Of  course 
the  marriage  would  not  be  annulled  for  any  trivial  or  slight 
cause.  The  urgent  and  even  threatening  persuasion  of  one 
party  by  the  other  or  by  friends,  deceitful  statements  as  to 
A^o,  property  or  previous  moral  character,  or  even  as  to 


to  be  deemed  a  valid  marriage  in 
New  Jersey  after  James  Travers 
and  the  woman  Sophia,  as  husband 
and  wife,  took  up  their  perman- 
ent residence  there  and  lived  to- 
gether in  that  relation,  continu- 
ously, in  good  faith  and  openly  up 
to  the  death  of  Travers,  being  re- 
garded by  themselves  and  in  the 
community  as  husband  and  wife. 
Their  conduct  towards  each  other 
in  the  eye  of  the  public  while  in 
New  Jersey,  taken  in  connection 
with  their  previous  association, 
was  equivalent  in  law  to  a  declar- 
ation by  each  that  they  did,  and 
during  their  joint  lives  were  to 
occupy  the  relation  of  husband 
and  wife.  Such  a  declaration  was 
as  effective  to  establish  the  status 
of  marriage  in  New  Jersey  as  if  it 
had  been  made  in  words  of  the 
present  tense  after  they  became 
domiciled  in  that  state."  In  this 
case  the  couple  had  lived  several 
years  in  two  other  states,  where 


It  was  held  that  no  valid  marriage 
had  occurred,  and  then  came  into 
New  Jersey. 

For  the  general  doctrine  on  this 
subject,  see  DeThoren  v.  Attorney- 
General.,  Li.  R.  1  App.  Cas.  686; 
Hammick  v.  Bronson,  5  Day 
(Conn.)  290;  Newburyport  r* 
Boothbay,  9  Mass.  414;  White  v. 
White,  82  Cal.  427,  7  U  R.  A.  799; 
Cartwright  v.  McGown,  121  111. 
388,  2  Am.  St.  Rep.  105;  Re  Maher, 
183  111.  61;  Jackson  v.  Jackson* 
80  Md.  176;  Voorhees  v.  Voorheee, 

46  N.  J.  Eq.  411,  19  Am.  St.  Rep. 
4040;  Hynes  v.  M*cDermott,  91  N. 
Y.  451,  43  Am.  Rep.  677;  Gall  v. 
Gall,  114  N.  Y.  109;  Smith  v.  North 
Memphis  Sav.  Bk.,  115  Tenn.  12; 
Nims  V.  Thompson,  83  Wis.  261, 
17  L.  R.  A.  847. 

31— Hiler  v.  People,  156  HI.  511. 

47  Am.  St.  Rep.  221;  Common- 
wealth V.  Littlejohn,  15  Mass.  153; 
Hayes  v.  People,  25  N.  Y.  390,  82 

I  Am.  Dec  364. 
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the  parties  having  once  been  married,  ^^'^^  all  these  are 
insufficient  so  long  as  there  was  not  such  force  as  to  abso- 
lutely  take  away  the  power  of  consenting  from  the  party, 
nor  such  fraud  as  to  wholly  mislead  him  or  her  as  to  the 
act  which  he  was  perf orming,  or,  at  least,  to  defraud  him  or 
her  as  to  the  essential  elements  of  the  marriage. 

Cases  of  annulment  of  marriage  by  reason  of  duress 
are  not  frequent  in  the  American  reports;  but  the  law  Is 
well  settled  that  such  force  or  threats  as  destroy  the  free 
will  of  a  party,  so  that  he  or  she  goes  through  the  marriage 
ceremony  not  voluntarily,  but  under  the  influence  of  over- 
powering fear,  is  sufficient  ground  for  setting  aside  the 
marriage.*^  That  one  party  is  induced  reluctantly  to 
marry  the  other  because  of  a  bastardy  prosecution,  or 

other  legal  process  growing  out  of  their  illicit  relations, 
is  not  sufficient  to  invalidate  the  marriage,  if  the  proceed- 


82— ATakian  t.  Ayakiaii,  69  IS. 
J.  Eq.  89;  Ferlat  v.  Gojon,  Hopk. 
Ch.  (N.  Y.)  478,  14  Am.  Dec.  554; 
Shoro  Y.  Shore,  60  Vt  268,  6  Am. 
St  Rep.  118. 

The  leading  English  cases  are 
Scott  ▼.  Seebrlght,  L.  R.  12  Fr. 
D.  21,  and  Cooper  v.  Crane  (1891) 
Pr.  369.  In  the  former  case  the 
conrt  said:  "The  courts  of  •la'w 
have  always  refused  to  recognize 
as  binding  contracts  to  wlilch  the 
consent  of  either  party  has  been 
obtained  by  fraud  or  duress,  and 
the  validity  of  a  contract  of  mar- 
riage must  be  tested  and  deter- 
mined in  precisely  the  same  man- 
ner as  that  of  any  other  contract 
True  it  is,  that  in  contracts  of 
marriage  there  Is  an  interest  In- 
volved above  and  beyond  that  of 
the  Immediate  parties.  Public 
policy    requires    that    marriages 


should  not  be  lightly  set  aslda^ 
and  there  Is  In  some  cases  the 
strongest  temptation  to  the  par- 
ties more  immediately  Interested 
to  act  In  collusion  in  procuring 
a  dissolution  of  the  marriage  tie. 
These  reasons  necessitate  great 
care  and  circumspection  on  the 
part  of  the  tribunal;  but  they  In 
no  wise  alter  the  principle  or 
the  ground  on  which  this,  like 
any  other  contract,  may  be  avoid- 
ed." In  Cooper  v.  Crane,  supra, 
the  court  refused  to  set  aside  a 
marriage  between  two  cousins* 
which  the  wife  had  coneented  to 
upon  the  husband's  threat  thai 
if  she  should  not  marry  him  he 
'would  blow  out  his  brains,  and 
she  would  be  responsible,  where  It 
appeared  that  she  went  through 
the  ceremony  without  any  sign  of 
fear  or  unwillingness,  and  signed 
the  register  in  a  clear,  firm  hand. 
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ings  in  question  were  lawful,  and  instituted  in  good  faith, 
although  the  intention  was  to  compel  a  marriage.^^ 

Cases  of  fraud  are  somewhat  more  frequent  The  rule 
is  that  the  fraud  proven  must  relate  to  the  essential  ele- 
ments of  the  marriage  relation  itself,  and  not  to  its  mere 
incidents  or  surrounding  circumstances.  A  greater  meas- 
ure of  fraud  is  required  to  justify  annulling  a  marriage  than 
would  suffice  to  avoid  an  ordinary  contract.'^    Thus,  con- 


33— Wimbnmgh  y-  Wlmbrongli, 
125  Md.  619,  Ann.  Gas.  1916  £  920 1 

Jackson  v.  Winne,  7  Wend.  (N. 
T.)  47.  22  Am.  Dec.  563;  Frost  y. 
Frost,  42  N.  J.  Eq.  55;  CaUlns  v. 
Ryan,  40  La.  An.  1710,  43  L.  R.  A. 
814;  Thome  v.  Farrar,  67  Wash, 
441,  27  L.  R.  A.  (N.  S.)  385.  136 
Am.  St.  Rep.  995;  Marvin  v.  Mar- 
vin, 52  Ark.  425,  20  Am.  St  Rep. 
191.  This  is  still  clearer  when 
ithe  statute  ezponessly  provided  that 
a  prosecution  for  seduction  might 
be  satisfied  by  the  accused  mar- 
rying the  victim.  State  v.  Englisb, 
101  S.  C.  304,  Lt  R.  A.  1916  F  977. 
But  in  Shoro  v.  Shore,  60  Vt 
286,  6  Am.  St.  Rep.  118,  where  a 
wholly  unfounded  accusation  was 
made  against  a  sixteen  year  old 
boy  by  an  older  woman  of  bad 
reputation,  and  he  was  unable  to 
procure  bail  and  was  threatened 
with  imprisonment,  and  was  advis- 
ed by  his  father  and  an  officer  in 
whose  custody  he  was  to  marry 
the  Woman  and  then  leave  her, 
the  marriage  was  annulled  for 
force  and  fraud. 

34— "When  in  English  law 
fraud  is  spoken  of  as  a  ground 
for  avoiding  a  marriage,  this  does 
not  include  such  fraud  as  induces 
a  consent,  but  is  limited  to  such 
fraud  as  produces  the  appearance 


without  the  reality  of  consent  * 
*  *  I  beUeve  in  every  case 
where  fraud  has  been  held  to  be 
the  ground  for  declaring  a  mar- 
riage null,  it  has  been  such  fraud 
as  has  procured  the  form  without 
the  substance  of  agreement  and 
in  which  the  marriage  has  been 
annulled,  not  because  of  the  pres- 
ence of  fraud,  but  because  of  the 
absence  of  consent  •  *  •  But 
when  there  is  consent,  no  fraud 
inducing  that  consent  is  material." 
Moss  V.  Moss,  (1897)  Pr.  268; 
Fisk  V.  Fisk,  6  App.  Div.  (N.  Y.) 
432 ;  Wier  v.  Still,  31  Iowa  107. 

The  New  York  courts  seem  to 
define  with  less  strictness  the  fraud 
for  which  a  marriage  may  be  an- 
nulled: 

"It  is  a  general  rule  that  every 
misrepresentation  of  a  material 
fact  made  with  the  intention  to 
induce  another  to  enter  into  an 
agreement,  and  without  which  he 
would  not  have  done  so,  justifies 
the  court  in  vacating  the  agree- 
ment •  ♦  ♦  There  is  no  valid 
reason  for  exempting  the  mar^ 
riage  contract  from  the  general 
rule."  Di  Lorenzo  v.  Di  Lorenzo, 
174  N.  Y.  467,  95  Am.  St  Rep.  600. 
63  L.  R.  A.  92;  Svenson  v.  Sven- 
son,  178  N.  Y.  54. 

The  subject  of  fraud  as  a  ground 
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cealment  of  the  fact  that  the  intended  wife  had  formerly 
been  insane^^^  that  she  is  now  a  kleptomaniac,^^  that  she  had 
been  married  before,  if  the  former  marriage  is  not  now  in 
force»^7  that  she  had  been  unchaste  before  the  marriage,^^ 
that  she  falsely  represented  that  she  had  had  no  epileptic 
attack  for  eight  years,  and  was  entirely  cured  of  that  dis- 
case»^^  that  the  intended  husband  knew  or  feared  that  he 
had  hereditary  insanity,  and  concealed  it  from  his  betroth- 
ed,^o  have  all  been  held  to  be  insufficient  to  annul  a  mar^ 
riage.  One  extreme  form  of  deceit  has  especially  been  held 
to  be  such  as  to  invalidate  a  mairiage — ^namely,  where  a 
woman,  believed  by  her  husband  to  be  chaste,  is  found  to 
have  been  at  time  of  marriage  pregnant  by  another  man.^^ 


for  annulment  of  a  marriage  Is 
folly  discussed,  wltli  an  extenslTe 
reTlew  of  the  cases  in  Gatto  y. 
Gatto,  106  AU.  493  (N.  H.  1919). 

A  marriage  trhich  has  never 
been  consummated  by  marital  in- 
tercourse will  be  more  readily  an- 
nulled than  one  where  there  has 
been  consummation  and  cohabita- 
tion. 

"It  is  evident  that,  the  marriage 
not  having  been  consummated,  the 
usual  considerations  of  public  pol- 
icy which  apply  to  a  case  where 
the  relation  has  by  consummation 
of  the  marriage  ripened  into  a 
public  status  do  not  exist  here. 
There  was  between  these  parties 
little  more  than  a  contract  to 
marry."  Svenson  r.  Svenson, 
supra. 

35 — Cmnmlngton  ▼.  Belcher- 
town,  149  Mass.  223,  4  L.  R.  A. 
131. 

36— Lewis  T*  Lewis,  44  IDnii. 
124,  20  Im.  m^  Bep.  551^,  9  K  B. 
A.  505. 

37— Donnelly    v.     Strong,     175 


Mass.  157;  Fisk  in.  Fisk,  6  App. 
Div.  (N.  Y.)  432. 

38— Allen's  Appeal,  99  Pa.  St. 
196,  44  Am.  Rep.  101.  Contra, 
Browning  y.  Browning,  89  Kan« 
98,  Ann.  Cas.  1914  C  1288  and  ex- 
tensive note,  L.  B.  A.  1916  C  737; 
Gatto  v.  Gatto,  106  Atl.  493  (N. 
H.  1919). 

39— I^on  V.  Lyon,  230  111.  366, 
13  L.  R.  A.  (N.  S.)  996;  but  in 
Gould  V.  Gould,  78  Conn.  242,  2 
L.  R.  A.  (N.  S.)  531,  the  conceal- 
ment of  epilepsy  was  held  suffi- 
cient in  view  of  a  statute  which 
prohibited  the  marriage  of  an  epi- 
leptic person. 

40— Allen  v.  Allen,  85  N.  J.  Bq. 
55. 

41 — Reynolds  v.  Reynolds,  3  Al- 
len (Mass.)  605;  Carris  v.  Carris, 
24  N.  J.  Eq.  516;  Wallace  v.  Wal- 
lace, 137  Iowa  37, 136  Am.  St.  Rep. 
253  and  note,  14  L.  R.  A.  (N.  S.) 
544  and  note,  15  Ann.  Cas.  761. 

It  is  held  in  most  of  the  cases 
that  the  husband  cannot  claim  a 
divorce    or    annulment    on    this 
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The  fact  of  the  infection  of  one  of  the  parties  by- 
syphilis  to  such  an  extent  as  to  make  marital  intercourse 
impossible  or  dangerous,  which  was  concealed  from  the 
other  party,  has  also  been  held  to  be  such  a  fraud  as  to 
invalidate  the  marriage.^^  That  one  of  the  parties  went 
through  the  marriage  ceremony  with  the  intention  of  being 
married  in  form  only  and  to  refuse  consununation  of  the 
marriage,  and  after  marriage  persisted  in  such  refusal, 
constitutes  fraud  sufficient  to  avoid  the  marriage^^ 

The  effect  of  either  force  or  fraud  is  to  render  the  mar- 
riage voidable,  and  not  void;  if,  therefore,  the  injured 
party,  after  removal  of  the  duress  or  after  discovery  of  the 
fraud,  voluntarily  continues  marital  relations,^^  the  mar- 
riage is  ratified  and  becomes  unassailable. 

§  41.  Conflict  of  laws  as  to  marriage.  The  diversity  of 
local  laws  as  to  the  requirements  of  a  valid  marriage  make 
important  the  question,  what  effect  will  be  given  to  a  mar- 
riage valid  where  it  occurred,  but  invalid  in  the  jurisdic- 
tion where  the  parties  lived  or  to  which  they  afterward 
go.  There  are  evident  inconveniences  in  the  rule  that  mar- 
riages valid  where  made  are  valid  everywhere.    It  renders 


ground  If  lie  had  himself  heen 
guilty  of  pre-marital  intercourse 
with  his  "wife;  but  in  a  recent  well 
considered  case  this  rule  has  been 
held  not  to  be  an  absolute  and 
unconditioned  one.  Lyman  v.  Ly- 
man, 90  Conn.  399,  L.  R.  A.  1916 
E  643  and  note. 

42--6mith  v.  Smith,  171  Mass. 
404,  68  Am.  St.  Rep.  440.  41  L.  R. 
A.  800;  Crane  y.  Crane,  62  N.  J. 
Bq.  21. 

43— Anden  t«  Anders,  224  Mass* 
4S8,  L.  B.  A.  1916  E  1878  and  note; 

Millar  V.  Millar,  176  Cal.  797,  Ann. 
Cas.  1918  E  184,  L.  R.  A.  1918  B 
4]£.   And  see  Johnson  ▼.  Johnson, 


176  Ala.  449,  Ann.  Cas.  1916  A  828 
and  note,  39  U  R.  A.  (N.  S.)  518. 
44— Prine  v.  Prine,  36  Pla.  676, 
34  L.  R.  A.  87;  Hampstead  v. 
Plaisto^,  49  N.  H.  84;  Di  Lorenzo 
V.  Di  Lorenzo,  174  N.  Y.  467,  96 
Am.  St.  Rep.  609,  63  L.  R.  A.  92; 
Harrison  v.  Harrison,  94  Mich. 
559.  See  Perry  t.  Perry,  2  Paige 
Ch.  (N.  Y.)  501. 

That  no  person  except  the  mar- 
ried spouse  can  maintain  an  ac^ 
tion  to  declare  a  marriage  void 
for  force  or  fraud,  see  Re  Hallo- 
peter,  52  Wash.  41,  132  Am.  St 
Rep.  952,  21  U  R.  A.  (N.  3.)  847; 
Ridgely  v.  Ridgely,  79  Md.  298,  25 
L.  R  A.  800. 
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it  possible  for  parties  to  evade  the  law  of  their  own  state, 
by  going  to  another  where  the  laws  are  more  liberal.  For 
instance,  the  laws  of  Connecticut  require  minors  to  procure 
the  written  consent  of  their  parents  in  order  to  be  married ; 
no  such  requirement  existed  in  New  York  until  1907.  Con- 
sequently scores  of  Connecticut  young  people,  whose  parents 
would  not  consent  to  their  marriage,  took  the  train  for  the 
first  town  within  the  state  of  New  York,  where  they  mar- 
ried, and  then  returned  to  defy  their  parents  and  the  local 
law  of  their  state.  Gretna  Green,  the  border  town  of  Scot- 
land, to  which  runaway  couples  used  to  go  from  England, 

is  famous  in  fiction  and  in  legend. 
On  the  other  hand.  New  York  grants  divorces  only  upon 

the  express  provision  that  the  guilly  party  is  still  bound 
by  the  mariage  contract  and  prohibited  to  remarry;  but 
such  persons,  if  they  go  into  Connecticut  or  New  Jersey, 
may  marry  there  and  return  to  New  York  to  live  in  defi- 
ance of  its  laws  and  courts. 

But  the  alternative  of  holding  that  people  lawfully  mar- 
ried in  one  state  are  unmarried  in  another  would  lead  to  so 
much  greater  difficulty,  that  the  rule  is  generally  estab- 
lished that  marriages  valid  where  contracted  are  valid  every- 
where, unless  it  is  otherwise  expressly  provided  by  the 
statute  of  the  forum,  or  unless  the  law  of  the  place  of  the 
marriage  is  so  flagrantly  opposed  to  the  laws  of  the  juris- 
diction where  the  question  is  tried  that  the  marriage  is 
deemed  offensive  to  Christian  morals;  as  if,  for  instance, 
it  were  incestuous  or  polygamous.**^ 


45— €ommoiiwealth  y.  Lane,  118 
aiass.  4^,  18  Am.  Bep.  509;  Dal- 
rymple  v.  Dalrymple,  2  Hagg. 
Cons.  54;  DanneUi  y.  DannelU,  4 
Bush.  (Ky.)  51;  Hutctains  y.  Kim- 
mel,  31  Mich.  126,  18  Am.  Rep. 
164;  Van  Voorhls  y.  Brlntnall»  86 
N.  Y.  18;  State  y.  Ross,  76  N.  C. 
242,  22  Am.  Rep.  678;  Norman  y. 
Norman,  131  Cal.  620,  66  Am.  St 


Rep.  74,  42  L.  R  A.  848;  Garcia  y. 
Garcia,  25  S.  Dak.  645,  32  L.  R.  A. 
(N.  S.)  424,  Ann.  Cas.  1912  C  621. 
But  see  Cunningham  y.  Cunning- 
ham, 206  N.  T.  341,  43  L.  R.  A. 
(N.  S.)  335v  and  note.  In  which 
case  the  N.  Y.  court  emphasized 
the  power  ef  a  state  oyer  the 
status  of  its  own  citizens,  and  an- 
nulled a  marriage  contracted  by 
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A  situation  of  difficulty  is  that  above  mentioned  where 


N.  T.  parties  wlio  went  to  New 
Jersey  to  evade  the  N.  Y.  law, 
the  marriage  never  having  been 
consummated.  The  court  how- 
ever recognized  the  general  rule 
as  stated  in  the  text. 

In  Norman  v.  Norman,  supra, 
the  rule  was  held  not  to  validate 
a  marriage  which  was  celebrated 
on  the  high  seas  in  evasion  of  the 
law  of  California,  of  which  the 
parties  were  citizens;  there  being 
no  known  marriage  law  of  the  high 
seas  by  which  the  marriage  could 
be  supported. 

A  much  more  strict  view  is  in- 
dicated by  the  English  cases  of 
Hyde  v.  Hyde,  1  Pr.  &  Div.  130  (a 
Mormon  marriage  in  Utah),  and 
Bethell  v.  HUlyard,  38  Ch.  D.  220 
(a  marriage  with  a  South  African 
woman);  in  both  cases  the  Eng- 
lish courts  refused  to  recognize 
the  marriages. 

In  Washington  a  marriage  be- 
tween first  cousins,  being  forbid- 
den by  the  law  of  that  state,  is 
held  to  be  Incestuous  and  there- 
fore Toid,  when  the  parties  went 
from  that  state  to  another  for 
the  purpose  of  evading  the  pro- 
hibition. Jtihnson  v.  Johnson,  57 
Wash.  89,  26  U  R.  A.  (N.  S.)  179; 
State  y.  Nakashima,  62  Wash.  686, 
Ann.  Cas.  1912  D  220. 

But  in  Maryland  a  marriage  be- 
tween uncle  and  niece,  though 
voidable  if  celebrated  in  that  state, 
was  held  not  incestuous;  and  that 
such  a  marriage  in  a  state  where 
it  Was  lawful  would  be  recogniz- 
ed in  Maryland,  though  the  par- 
ties lived  in  Maryland  and  went 
to  the  other  state  to  evade  the 


law  of  their  domicil.  The  court 
quotes  an  earlier  Maryland  deci- 
sion that  Incestuous  marriages 
"according  to  the  generally  ac- 
cepted opinion  of  Christendom" 
were  only  those  between  persons 
in  the  direct  line  of  descent,  and 
between  brother  and  sister.  Fen- 
sterwald  y.  Burk,  129  Md.  181,  8 
A.  U  R.  1662. 

In  Ex  p.  Chace,  26  B.  L  S51,  8 
Ann.  Cas.  1050  and  note,  68  L.  B. 
A*  488,  after  a  very  careful  dis- 
cussion of  the  cases,  the  court  af- 
firms the  general  principle  that 
the  capacity  to  marry  is  to  be  de- 
termined by  the  law  of  the  state 
of  the  marriage  rather  than  by 
that  of  the  domicil  of  the  parties, 
and  that  most,  if  not  all,  of  the 
cases  which  seem  opposed  to  that 
doctrine  come  within  the  except 
tions  stated  in  the  text. 

The  effect  of  differing  local 
sentiment  is  ^own  by  the  deci- 
sion in  Massachusetts  that  a  mar- 
riage between  a  white  and  a  col- 
ored person,  if  celebrated  in  a 
state  where  it  is  valid,  will  be  rec- 
ognized, though  prohibited  by  the 
Mass.  statute  (Medway  v.  Need- 
ham,  16  Mass.  157,  8  Am.  Dec. 
131) ;  while  the  contrary  has  been 
held  in  several  southern  states. 
Dupre  V.  Boulard,  10  La.  An.  411; 
State  V.  Kennedy,  76  N.  C.  251.  22 
Am.  Rep.  683;  Kinney  y.  Com.,  30. 
aratt  (Ya.)  858,  32  Am.  Rep.  690. 

Such  a  marriage  has  lately  been 
recognized  in  Florida  as  valid, 
where  the  parties  lived  in  Kansas 
at  the  time  of  the  marriage,  and 
thereafter  until  their  death. 
Whittington  v.  McKasell,  66  Fla. 
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a  divorce  has  been  granted  in  one  state,  and  by  the  terms 
of  the  divorce  decree  the  guilty  party  is  prohibited  from 
remarrying,  and  thereafter  the  party  subject  to  such  pro- 
hibition goes  to  another  state  and  is  married  there.  Most 
of  the  earlier  cases  hold  that  in  such  a  case  the  marriage  is 
valid,  even  though  the  xmrties  went  into  the  second  state 

to  evade  the  law  of  the  first  and  established  no  permanent 
residence  there  ;*«  but  in  many  recent  cases  the  courts  have 
refused  to  follow  the  general  rule  under  those  circum- 
stances.^^ 


162,  Ann.  Cas.  1916  B  1001,  44  L. 
R  A.  (N.  S.)  030. 

40— Van  VoorhisT.Brentaial],  86 
N.  T.  18,  40  Anu  Bej^  505;  Thorp 
V.  Thorp,  90  N.  Y.  602,  43  Am,  Rep. 
189;  Moore  v.  Hegeman,  92  N.  T. 
521,  44  Am.  Rep.  408;  Putnam  v. 
Putnam,  8  Pick.  (Mass.)  433;  State 
y.  Shattuck,  69  Vt.  403,  60  Am.  St 
Rep.  936,  40  U  R.  A.  428;  State 
V.  Richardson,  72  Vt.  49;  Phillips 
V.  Madrid,  83  Me.  206,  12  L.  R.  A. 
862;  Dudley  v.  Dudley,  151  Iowa 
142,  32  U  R.  A.  (N.  SJ  1170, 


47— fitull's  Estate,  183  Pa.  St 
625,  39  L.  R.  A.  539;  Penuegar  v. 
State,  87  Tenn.  244,  2  L.  R.  A.  703; 
Williams  v.  Gates,  5  Ired.  L.  N. 
C.)  535;  Wilson  v.  Cook,  256  m. 
460,  43  L.  R.  A.  (N.  S.)  365;  State 
V.  Fenn,  47  Wash.  561,  17  L.  R.  A. 
(N.  8.)  800;  Lanham  t.  Tianlmni^ 
1S6  Wis.  860,  128  Am.  St.  Sep. 
1085,  17  L.  B.  A.  (ir.  S.)  804. 

And  see  the  note,  Ann.  Cas. 
1*918  B  1074. 
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CHAPTER  IX 

DIVORCE. 

§42.  INversity  of  ofHnion  as  to  divoiTe  l6gi^tioiu  Prob- 
ably there  is  no  subject  of  legislation  as  to  the  propriely 
of  which  there  is  greater  difference  of  opinion  on  the  part 
of  people  of  substantially  similar  moral,  political  and  relig- 

« 

ious  views,  than  on  that  of  divorce.  Connecticut,  settled 
by  the  Puritans  and,  anciently  at  least,  called  ''the  land 
of  steady  habits,''  authorizes  absolute  divorces  to  be  granted 
for  several  different  grounds;  New  York,  the  most  cos- 
mopolitan of  all  our  states  in  population  and  traditions, 
for  adultery  only.    North  Carolina  in  1887  had  a  strict 

divorce  law,  allowing  absolute  divorce  only  for  adultery  or 
for  causes  which  really  show  the  marriage  to  have  been 
void  and  fraudulent  a&  imtio;  in  1887,  1889, 1896  and  1899, 
additional  causes  for  divorce  were  created,  making  the  law 

comparatively  liberal;  in  1905  theise  were  all  repealed  and 
the  law  restored  to  its  former  simplicity.     Five  grounds 

for  limited  divorce  are  also  defined  by  the  law  of  that 
state.^    South  Carolina  on  the  other  hand,  having  had  prior 

to  1878  four  grounds  for  absolute  divorce,  in  that  year 
repealed  all  of  the  laws  by  which  either  absolute  divorce  or 
limited  divorce  could  be  granted,  and  has  since  then  retained 
a  stricter  law  on  this  subject  than  any  other  American 
state.2 

The  churches  agree  little  better  than  the  states.  The 
Roman  Catholic  church  declares  marriage  to  be  a  sac- 
rament indissoluble  even  for  adultery,  though  it  sanctions 
Actions  for  the  annulment  of  marriage  for  causes  which 

1— n.    S.    Census    Report    on  |      2— /ctom,  p^  S18* 
Mge.  &  Diy.,  1909.  Part  I,  p.  311. 
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rendered  it  void  ob  initio.  Many  Protestants,  following  the 
words  of  Jesus:    "Every  one  that  putteth  away  his  wife, 

saving  for  the  cause  of  fornication,  maketh  her  an  adul- 
teress; and  whosoever  shall  marry  her  when  she  is  put 
away  committeth  adultery"^ — oppose  the  granting  of  any 
divorce  except  for  adultery ;  while  others  deem  these  words 

applicable  only  to  the  divorce  system  of  the  ancient  Jews. 
By  the  Hebrew  law,  as  in  ancient  society  in  general,  divorce 

was  the  arbitrary  privilege  of  the  husband,  to  be  exercised 
at  his  mere  whim,  to  which  the  wife  had  no  corresponding 

right ;  it  was  a  part  of  the  general  system  of  slavery  of  the 
wife  and  unrestrained  power  on  the  part  of  the  husband. 
The  modem  divorce  system  by  which  the  marriage  is  dis- 
solved by  an  impartial  tribunal,  upon  proof  of  the  gross 
breach  of  the  marriage  relation,  and,  in  the  great  majority 
of  cases,  to  free  a  suffering  wife  from  bondage  to  a  drunken 
or  brutal  husband,  or  one  who  has  totally  deserted  her,  is 

certainly  a  very  different  thing  in  its  moral  aspect  from 
the  Jewish  or  Roman  divorce. 

I  think  it  may  fairly  be  said  that  the  great  majority 
of  clergymen,  approaching  the  question  from  the  religious 

standpoint,  actuated  largely  by  a  sacramental  conception 
of  marriage,  and  viewing  the  question  primarily  in  regard 
to  the  moral  effect  upon  society  in  general,  favor  a  strict 
limitation  of  the  right  of  divorce,  confining  it  at  least  to 
cases  of  breach  of  the  marriage  contract  by  adultery; 
while  the  great  majority  of  the  legal  profession,  familiar 
with  the  question  in  its  individual  application  rather  than 
as  a  matter  of  social  ethics,  meeting  the  cases  of  insult 
and  violence  to  which  women  are  constantly  exposed  by 
tiie  intemperance  or  brutality  of  their  husbands,  feel  that 
to  permit  release  from  bonds  which  have  ceased  to  have 

anything  of  actual  sacredness,  and  have  become  bonds 
of  the  most  galling  slavery,  is  but  a  consistent  part  of  the 

humanity  and  consideration  shown  to  women  and  the  pro- 

f— MatthefW,  v:   32. 
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tection  thrown  about  them  by  modem  law.  But  it  is  not 
the  part  of  a  legal  treatise  to  discuse  the  ethics  of  divorce^ 
nor  what  the  law  should  be,  but  what  it  is.^ 

§  43.    Divorce  distin^ruifihed  from  annulment  of  marriagie. 

In  the  first  place  we  must  distinguish  a  divorce  properly 

so-called,  that  is,  a  judgment  of  court  by  which  an  exist- 
ing and  valid  marriage  relation  is  terminated,  from  a 
judgment  annulling  a  marriage  because  it  was  void  ab 
initio.  If  a  marriage  entered  into  in  fact  is  not  legally  a 
marriage,  whether  because  of  the  relationship  or  other 
incapacity  of  the  parties,  or  because  of  force  or  fraud  enter- 
ing into  the  marriage  contract,  an  action  may  be  brought 
to  procure  a  judgment  declaring  such  invalidity,  and  adjudg- 
ing the  apparent  marriage  to  be  no  marriage.^  But  such 
actions,  while  in  theory  differing  very  widely  from  divorce 
actions  proper,  are  in  practice  closely  connected  with  them. 


4 — ^The  Census  Bureau  of  the 
United  States  published  in  1908 
and  1909  an  ezhaustive  study  of 
marriage  and  divorce  in  the  Unit- 
ed States,  contained  in  two  large 
volumes  and  covering  forty  years 
from  1867  to  1906.  These  volumes 
make  a  complete  exhibit  of  the 
legisla/tion  in  relation  to  marriage 
and  divorce  during  that  period  in 
each  American  state,  and  of  the 
corresponding  legislation  in  the 
principal  foreign  countries  of  the 
world,  and  give  statistics  of  mar- 
riages and  divorces  in  the  United 
States  and  in  foreign  countries 
with  great  completeness,  analyz- 
ed by  years,  by  states,  by  propor- 
tion to  population,  by  the  causes 
for  which  divorces  'were  granted, 
and  the  party  (hueband  or  wife) 
to  whom  they  were  granted,  and 
by  every  mode  of  classification 
lik^y  to  be  useful  In  legal  or  In 


sociological  Investigation. 

This  report  will  hereinafter  M 
referred  to  as  Census  Report 

In  1919  the  Census  Bureau  suih 
plemented  this  report  by  publish- 
ing similar  statistics  for  the  single 
year  1916. 

Some  of  the  general  results  of 
these  investigations  are  given  in 
the  appendix  at  the  end  of  this 
chapter. 

6 — ^"Strictly  speaking,  the  word 
'divorce'  means  a  dissolution  of 
the  bonds  of  matrimony,  based  up- 
on the  theory  of  a  valid  marriage, 
for  some  cause  arising  after  the 
marriage;  while  an  annulment 
proceeding  is  maintained  upon  the 
theory  that,  for  some  cause  exist- 
ing at  tiie  time  of  the  marriage, 
no  valid  marriage  ever  existed." 
MKllar  v.  Millar,  175  Cal.  797,  Ann. 
Gas.  1918  B  184. 
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The  statutes  of  nearly  all  the  states  define  as  grounds  for 
divorce  causes  which  really  show  the  original  nullity  of  the 

marriage.    And  it  will  not  be  necessary  to  further  discuss 
the  action  for  the  annulment  of  a  marriage. 

§  44.  Absolute  and  limited  divoroea  Divorces  are  of  two 
kinds :  divorces  a  vinculo  matrimonii,  from  the  bond  of  mar- 
riage, often  called  absolute  divorces,  which  put  an  end  to 
the  marriage  relation  and  render  the  parties  single;  and 
divorces  a  mensa  et  thoro,  from  bed  and  board,  or  limited 
divorces,  more  accurately  called  judicial  separations,  in 
which  the  marriage  relation  is  not  dissolved,  but  the  injured 
party  is  given  the  right  to  live  separate  from  the  other. 

At  the  common  law  the  courts  had  no  jurisdiction  to 
grant  divorces  a  vinculo.  The  ecclesiastical  courts  could 
declare  the  marriage  void  for  causes  occuring  prior  there- 
to, or  could  grant  a  divorce  a  mensa  et  thoro  for  subse- 
quent causes;  but  divorces  a  vinculo  were  only  granted 
by  special  act  of  parliament.^    But  at  the  present  time. 


6 — Parliament  refused  to  enter- 
tain a  petition  for  sncli  an  act  un- 
til the  petitioner  had  proved  the 
matrimonial  offense  in  a  suit  at 
law,  and  also  obtained  a  divorce 
a  mensa  et  thoro  in  the  ecclesi- 
astical court.  The  process  there- 
fore became  extremely  cum1[)er- 
some  and  expensive,  and  of  course 
was  only  available  to  those  of 
great  wealth. 

The  creation  of  a  court  for  Di- 
vorce and  Matrimonial  Causes  is 
said  to  have  been  due  largely  to 
«the  effect  on  public  opinion  of  an 
address  to  the  prisoner  delivered 
by  Mr.  Justice  Maule  in  sentenc- 
ing a  poor  bigamist  "I  will  tell 
you  what  you  ought  to  have  done 
under  the  circumstances,  and  if 
you  say  you  did  not  know,  I 
must  tell  you  thaft  the  law  con- 


clusively presumes  that  you  did. 
You  should  have  instructed  your 
attorney  to  bring  an  action 
against  the  seducer  of  your  wife 
for  damages.  That  would  have 
cost  you  about  £100.  Having 
proceeded  thus  far,  you  should 
have  employed  a  proctor  and  in- 
stituted a  suit  in  the  ecclesiasti- 
cal courts  for  a  divorce  a  mensa 
et  thoro.  That  would  have  cost 
you  £200  or  £300  more.  When 
you  had  obtained  a  divorce  a  men- 
sa et  thoro  you  had  only  to  ob- 
tain a  private  act  of  Parliament 
for  a  divorce  a  vinculo  matri- 
moniL  This  bill  might  possibly 
have  been  opposed  in  all  of  its 
stages  in  both  Houses  oif  Parlia- 
ment, and  altogether  these  pro- 
ceedings would  have  cost  you 
£1,000.     Tou  wiU  probably  say 
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both  in  England  and  in  all  the  American  states,  the  courts 
grant  whatever  divorces  are  permitted  by  the  legal  policy 
of  the  stateJ 

In  more  than  half  of  the  American  states  no  distinction 
is  made  between  degrees  of  divorce,  and  all  divorces  are 
absolute;  that  is,  from  the  bond  of  marriage^  Of  the 
states  which  distinguish  between  the  two  classes  of  divorce, 
some  provide  that  the  more  serious  causes  shall  be  grounds 

for  absolute  divorce,  and  the  lesser  for  limited  divorce,  while 
others  give  discretion  to  the  court  to  grant  either  an  abso- 
lute or  a  limited  divorce  as  it  shall  deem  best  in  each  parti- 
cular case.^  The  conference  of  delegates  from  the  several 
states,  summoned  together  in  1906  by  Governor  Pennypacker 
of  Pennsylvania,  to  consider  the  possibility  of  legislation 


that  you  never  had  a  tenth  of 
that  Bum»  but  that  makes  no  differ- 
ence. Sitting  here  as  an  English 
Judge,  it  is  my  duty  to  teU  you 
that  this  is  not  a  country  where 
there  is  one  law  for  the  rich  and 
another  for  the  poor.  You  will 
be  imprisoned  for  one  day."  (Se- 
lect Essays  in  Anglo-American 
Legal  History,  1907,  I  636,  798.) 

A  divorce  court  was  soon  after 
created  by  act  of  Parliament,  but 
an  action  for  a  divorce  in  England 
is  said  to  be  still  so  expensive 
•that  it  is  resorted  to  only  by  the 
wealthy.  The  gain  to  public  mor- 
ality of  a  system  which  limits  di- 
vorce litigation  by  densring  it  to 
any  but  the  rich  may  fairly  be 
doubted.  A  commission  appoint- 
ed by  Parliament  to  consider  the 
English  divorce  laws  made  a  re- 
port late  in  1912,  dissented  from 
by  a  minority  headed  by  the  Arch- 
bishop of  York,  in  which  they  re- 
commended increasing  the  num^- 
ber  of  causes  for  divorce,  so  as 


to  make  them  substantially  like 
those  of  the  more  conservative 
American  states,  abolishing  the 
present  discrimination  againsi 
women  as  to  the  grounds  which 
justify  a  divorce,  and  giving  Jur- 
isdiction to  the  local  courts  to 
grant  divorces,  thus  lessening  the 
cost  of  divorce  proceedings.  This 
report  met  with  very  vigorous 
criticism  and  opposition,  and  its 
recommendations  have  not  yet 
been  adopted. 

7 — ^Legislative  divorces  may  still 
be  granted  in  Connecticut;  but 
only  ten  such  divorces  have  been 
granted  in  that  state  in  twenty 
years,  usually  for  hopeless  insan- 
ity. Census  Report,  I  283;  Pri- 
vate Acts  of  Conn.,  1909,  ch.  238. 

In  Delaware  legislative  divorces 
were  frequent  until  1897,  when 
they  were  prohibited  by  a  con- 
stitutional amendment  Census 
Report,  I,  284. 

8 — See  the  table  of  causes  for 
divorce,  Census  Report,  I,  268-9. 
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uniform  throughout  the  Union  on  the  subject  of  marriage 

and  divorce,  among  other  recommendations  urged  the  grant 

in  every  state  of  the  power  to  grant  limited  divorces.    The 

reason  actuating  the  convention  in  that  recommendation 

seems  to  have  been  that  a  means  of  escape  from  cruelty 

and  oppression  by  such  decree  of  limited  divorce  might  be 

provided  to  those  whose  conscientious  scruples  or  church 
discipline  would  not  allow  them  to  apply  for  an  absolute 

dissolution  of  their  marriage.^ 

§  45.  The  causes  for  divorce.  AdvUery  is  everywhere 
the  primary  cause  for  divorce,  and  absolute  divorce  may 
be  granted  for  that  cause  in  every  Anglo-American  juris- 
diction except  South  Carolina.  ^^  It  is  unfortunate  that  the 
word  "adultery*'  is  used  in  different  fields  of  the  law  with 
quite  different  definitions.     Adultery  in  the  view  of  the 

criminal  law  includes  only  the  unlawful  intercourse  of  a 
man  with  a  married  woman ;  such  intercourse  with  an  un- 
married woman  constituting  merely  fornication.^^    The  di- 


9 — See  an  account  of  this  con- 
ference and  the  text  of  the  biU 
proposed  by  it  for  uniform  adop- 
tion In  Census  Report,  I,  271-4. 

10— 'In  England,  In  Kentucky  and 
In  Texas,  the  law  upon  this  point 
discriminates  in  favor  of  the  hus- 
band, the  mere  fact  of  adultery 
by  the  wife  being  sufficient  to  en- 
title the  husband  to  a  divorce; 
while  there  mnist  be  a  "living  in 
adultery,"  Ky.  Stat  §  2117,  or 
abandonment  and  living  in  adul- 
tery, Tex.  Civil  Stat.  Art.  4631,  or 
cruelty  or  desertion  coupled  witb 
adultery  (Eng.)  on  the  husband's 
part  to  constitute  cause  for  di- 
vorce. 

A  like  discrimination  in  North 
Carolina  was  abolished  by  statute 
In  1905.  Census  Report,  I,  27,  294, 
SU,  320. 


11— State  V.  Lash,  16  N.  X  U 
380,  32  Am.  Dec.  397;  Hood  v. 
State,  56  Ind.  271,  26  Am.  Rep.  21. 

In  Massachusetts  the  courts 
have  followed  the  analogy  of  the 
divorce  law  in  their  interpreta- 
tion of  the  criminal  law,  and  held 
•that  a  married  man  who  has  inter- 
course with  a  eingle  woman  is 
guilty  of  adultery.  But  this  doc- 
trine is  recognized  to  be  a  depar- 
ture from  the  common  law.  Com. 
V.  Call,  21  Pick.  (Mass.)  509,  32 
Am.  Dec.  284.  It  is  also  held  that 
a  married  man  who  commits  rape 
is  guilty  of  adultery,  and  may  be 
indicted  for  either  crime.  Com.  v. 
Bakeman,  131  Mass.  577,  41  Am. 
Rep.  248. 

A  similar  departure  from  the 
common  law  definition  of  adultery 
has  been  made  in  Wisconsin  (State 
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vorce  law  however,  looking  primarily  to  the  offense  against 
the  marriage  bond,  reg^ds  the  sexual  intercourse  of  either 
spouse  with  any  person  of  the  opposite  sex,  whether  mar- 
ried or  unmarried,  as  an  equal  offense ;  and  the  term  "adul- 
tery" includes  what  in  criminal  law  is  known  as  fornica- 
tion, and  includes  also  rape,  as  well  as  criminal  adultery.^^ 
There  must  be,  however,  not  merely  the  physical  act  of 
intercourse  but  the  consenting  mind.  So  that  if  a  married 
woman  is  the  victim  of  a  rape,  or  if  either  party  commits 
unlawful  intercourse  while  insane,^'  it  is  not  cause  for  a 
divorce.^* 

Other  causes  which  are  commonly  grounds  for  divorce 
are  cruelty,  desertion  and  intemperance. 

In  all  but  two  or  three  of  the  states  cruelty  is  a  ground 
for  absolute  divorce ;  and  in  the  others  for  limited  divorce. 
South  Carolina  only  excepted.  In  several  of  the  states  di- 
vorces for  this  cause  are  granted  to  the  wife  only. 

The  states  commonly  qualify  the  term  "cruelty"  as  to  its 
degree.    For  instance,  in  Connecticut  the  requisite  for  a  di- 


y.  Fellows,  50  Wise.  65) ;  in  Kan- 
aas  (Basliford  v.  Wells,  78  Kan. 
295,  18  L.  R.  A.  (N.  S.)  680) ;  and 
in  Illinois  (Lyman  y.  People,  198 
ni.  544).  In  seireral  states  a  like 
change  has  heen  effected  hy 
statute. 

See  on  this  subject  the  note,  18 
L.  R.  A.  (N.  S.)  580. 

12— Pickett  y.  Pickett,  27  Minn. 
299 ;  Johnson  y.  Johnson,  78  N.  J. 
Eq.  507. 

13— Nieholas  y.  Nleholas,  81  Tt 
828,  78  Am.  Bee  852  and  note. 
For  other  cases  see  onto,  §  25, 
note  33. 

14 — So  where  one  remains  under 
an  honest  mistake  of  fact  as  to 
the  dissolution  of  a  prior  marri- 
age, her  cohabitation  with  a  sup- 
posed second  husband  is  not  adul- 


tery in  the  eye  of  the  diyorce  law. 
Smith  y.  Smith,  64  Iowa  682;  Val- 
leau  y.  Yalleau,  6  Paige  Ch.  (N. 
Y.)  207. 

Aliter^  where  she  is  negligent  in 
ascertaining  the  facts,  or  the  mis- 
take is  of  law  rather  than  of  fact 
Gordon  y.  Gordon,  141  111.  160,  33 
Am.  St  Rep.  294,  21  U  R.  A.  387; 
Moors  r.  Moors,  121  Mass.  232. 

A  Wife  wlio  married  after  21 
years  a^bsence  of  her  hui^and  and 
after  reports  had  been  receiyed  of 
his  death,  and  continued  to  liye 
with  her  second  husband  after  the 
return  of  the  first,  was  barred  hy 
such  continuance  of  her  illegal 
marital  relations  from  obtaining  a 
diyorce  from  the  returned  wander- 
er. Mathewson  y.  Mathewson,  18 
R.  I.  456,  49  Am.  St  Rep.  782. 
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vorce  is  "intolerable  cruelty,"  which  has  been  defined  to 
mean  "barbarous,  savage,  inhuman  acts,  of  such  a  charac- 
ter as  to  be  in  fact  intolerable, — ^not  to  be  borne."^*^  Many 
cases  have  said  that  the  cruelty  must  be  such  as  to  cause 
"danger  to  life,  limb  or  health/'  In  the  earlier  cases  phy- 
sical violence  was  held  essential  to  constitute  cruelty;  but 
many  later  cases  hold  that  abusive  and  insulting  language 
may  be  sufficient,  if  in  fact  it  produces  such  mental  suffer- 
ing as  to  impair  the  health,  or  render  a  continuance  of  the 
marital  relation  degrading  and  unendurable.^^    In  several 


16 — Shaw  V.  Shaw,  17  Conn.  193. 

16 — As  illustrations  of  the 
stricter  line  of  cases,  see  Math- 
ewson  T*  Mathewson,  81  Yt  178, 
18  L.  B.  1.  (N.  S.)  800;  Maddox  y. 
Maddoz,  189  111.  152,  82  Am.  St 
Rep.  431,  52  U  R.  A.  628;  Shaw 
V.  Shaw,  17  Conn.  193;  CJasey  v. 
Casey,  83  N.  J.  Eij.  603;  Prall  v. 
Prall,  58  Fla  496,  26  L.  R.  A.  (N. 
S.)  577;  Ring  v.  Ring,  118  Ga. 
183,  62  L.  R.  A.  878.  Of  cases 
where  divorces  have  been  grant- 
ed for  cruelty  consisting  chiefly 
or  entirely  of  outrageous  and 
abusive  language,  unfounded  ac- 
cusations, &c.,  see  Waltermire  v. 
Waltermire,  110  N.  T.  183;  Braun 
T.  Braun,  194  Pa.  St  287,  75  Am. 
St  Rep.  699;  Mocker  v.  Mosher, 
16  N.  D.  269,  12  L.  R  A.  (N.  S.) 
280;  Barnes  y.  Barnes,  95  Cal. 
171,  16  L.  R.  A.  660;  Palmer  y. 
Palmer,  45  Mich.  150,  40  Am.  Rep. 
461;  Miner  v.  Miller,  89  Ne/b.  239, 
34  L.  R.  A.  (N.  S.)  360. 

"It  was  formerly  thought  that 
to  constitute  extreme  cruelty,  such 
as  would  authorize  the  granting 
of  a  divorce,  physical  violence  is 
necessary;  but  the  modern  and 
better  considered  cases  have  re- 


pudiated this  doctrine  as  taking 
too  low  and  sensual  a  view  of  the 
marriage  relation,  and  it  is  now 
generally  held  that  any  unjustifi- 
able conduct  on  the  part  of  either 
husband  or  wife,  which  so  grie- 
'vously  wounds  the  mental  feel- 
ings of  the  other,  and  so  utterly 
destroys  the  peace  of  mind,  as  to 
seriously  impair  the  bodily  health 
or  endanger  the  life  of  the  other, 
or  such  as  in  any  other  manner 
endangers  the  life  of  the  other, 
or  such  as  utterly  destroys  the 
legitimate  ends  and  objects  of 
matrimony,  constitutes  'extreme 
cruelty*  within  the  statutes,  al- 
though no  physical  or  personal 
violence  may  be  inflicted  or  even 
threatened."  Carpenter  v.  Car- 
penter, 30  Kan.  712,  744,  46  Am. 
Rep.  108.  See  also  Hiecke  v. 
Hlecke,  163  Wis.  171,  Ann.  Cas. 
1918  B  497. 

In  Williamson  v.  Williamson 
183  Ky.  435,  3  A.  L.  R.  799  and 
note,  compelling  a  wife  to  aban- 
don her  children  by  a  former  mar- 
riage, and  in  Thompson  v.  Thomp- 
son, 205  Mich.  124,  3  A.  U  R. 
990  and  note,  subjecting  her  to 
abuse  and  insult  from  his  rela- 
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of  the  states  the  expression  ^'personal  indignities  rendering 
life  burdensome''  or  some  equivalent  phrase  is  used,  indicat- 
ing a  less  strict  requirement  as  to  the  degree  of  cruelly.^^ 

Desertion  is  in  most  of  the  states  a  ground  for  divorce ; 
commonly  characterized  as  "total,"  "wilful,"  "with  total 
abandonment  of  all  the  duties  of  the  marriage  relation/'  and 
so  forth.i8   The  term  during  which  desertion  must  have  con- 


ilYea,  were  held  to  constltate 
cruelty  justifying   a  divorce. 

In  Bobinson  t*  Boblnson,  66  N, 
H.  400,  49  Anu  St  Bep.  682,  15  L. 
B.  A*  121,  the  adopUon  by  the 
wife  of  Christian  Science  beliefs 
and  entering  professionally  Into 
its  practice  was  held  to  constitute 
cruelty  warranting  a  divorce, 
where  In  fact  the  plaintifTs 
health  was  seriously  Injured  by 
his  mortification  and  distress,  and 
she  refused  to  abandon  her  prac- 
tice. 

Dishonesty  and  fraud  practiced 
upon  creditors,  not  with  Intent  to 
annoy  the  wife,  are  not  "extreme 
cruelty,"  within  the  divorce  law, 
though  she  suffered  mentally  and 
physically  by  reason  of  such  acts. 
McClenahan  v.  MoClenahan,  2 
Boyce  (Del.)  599. 

"Such  acts  of  cruelty  may  con- 
sist as  well  in.  the  infliction  of 
mental  suffering  as  of  bodily  vio- 
lence." Colorado  Code,  quoted  In 
Census  Report,  I,  282. 

The  question  whether  unfounded 
accusations  of  adultery  or  other 
lewd  conduct  constitute  cruelty 
within  the  divorce  law  is  very 
fully  discussed  in  the  note.  18  L. 
R.  A.  (N.  S.)  300,  and  84  li.  R.  A. 
(N.  S.)  360. 

The  House  of  Lords  has  recently 
held  (by  fkre  of  the  Law  Lords 


against  four)  that  charges  of  an 
infamous  character  by  the  wife 
against  her  husband  do  not  con- 
stitute cruelty;  the  opinions  fully 
review  the  English  decisions. 
RusseU  V.  Russell  (1897)  A.  C.  308. 

By  the  code  of  Louisiana,  "public 
defamation"  of  one  spouse  by  the 
other  is  cause  for  divorce.  Cen- 
sus Report,  I,  295. 

17— Arkansas,  Indian  Territory, 
Missouri,  Oregon,  Tennessee, 
Washington,  Wyoming.  In  North 
Carolina  and  Pennsylvania  limit- 
ed, but  not  absolute,  divorce  may 
be  granted  for  such  "personal  In- 
dignities." Census  Report,  I, 
277-328. 

18 — ^Under  these  statutes  the 
conduct  of  the  defendant  must 
have  been  an  unqualified  and  com* 
plete  abandonment  of  all  marital 
duties.  A  partial  repudiation  of 
such  duties,  as  by  failure  of  the 
husband  to  support  the  wife,  or 
refusal  of  sexual  Intercourse  by 
either  party,  is  insufficient  to  con- 
stitute the  offense  of  desertion. 
Prltts  V.  Prltts,  138  ni.  436,  32  Am. 
St.  Rep.  156,  14  L.  R.  A.  685  and 
note;  South  wick  t.  South  wick,  97 
Mass.  327,  93  Am.  Dec.  95;  Watson 
V.  Watson,  52  N.  J.  Eq.  349 ;  Wills 
V.  Wills,  74  W.  Va.  709,  L.  R.  A. 
1915  B  770  and  note.  The  pres- 
ent role  In  New  Jersey  makes  per- 
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tinued  is  five  years  in  one  state,^^  three  years  in  fourteen, 
two  years  in  ten,  and  one  year  in  seventeen.  The  recom- 
mendation of  the  inter-state  conference  already  mentioned 
was  that  two  years  should  be  made  the  minimum  period  of 
desertion  to  authorize  a  divorce.^^ 

Desertion  may  be  constructive ;  that  is,  if  one  party  should 
by  his  or  her  bad  conduct  drive  away  the  other  or  give  rea- 
sonable justification  to  the  injured  party  for  leaving  the 
offender,  the  separation  would  be  regarded  as  a  desertion 
of  the  innocent  party  by  the  guilty,  although  the  innocent 
party  may  have  been  the  one  actually  leaving  the  marital 
abode.2i 


sistent  refusal  of  sexual  inter- 
course without  Justification  or  ex- 
cuse "desertion"  within  the  di- 
vorce acts.  Rector  v.  Rector,  78 
N.  J.  Eq.  386;  Raymond  v.  Ray- 
mond, 79  Atl.  430  (N.  J.)  not  offi- 
cially reported.  Danforth  v.  Dan- 
forth,  88  Me.  120,  <51  Am.  St.  Rep. 
380,  31  L.  R.  A.  608,  holds  that  a 
persistent  and  unreasonable  de- 
sertion of  the  husband  was  not 
broken  by  permitting  a  two  or 
three  days  visit  at  her  home. 

Refusal  by  an  English  woman, 
whose  husband  had  emigrated  to 
the  United  States  and  had  obtain- 
ed employment  here,  to  follow  him 
to  this  country  when  he  requested 
her  to  come  and  sent  her  money 
for  her  passage,  was  held  to  be 
desertion  by  her,  it  being  found 
that  she  had  no  other  reason  for 
her  refusal  than  reluctance  to 
leave  her  native  land.  Franklin 
V.  Frankain,  190  Mass.  849,  4  L.  B, 
A.  (N.  S.)  145  and  note.  See  also 
post,  §  56,  note  12. 

19 — Rhode  Island;  but  the  court 
in  its  discretion  may  grant  a  di- 
vorce for  a  shorter  period  of  de- 


sertion. Gen.  Laws  R.  I.,  Ch.  247, 
note  2. 

20--Census  Report,  I,  268,  274. 

21— Hudson  V.  Hudson,  59  Fla. 
529, 188  Anu  St.  Sep.  141  and  note, 
29  L.  B.  A.  (N.  S.)  614  and  note,  21 
Aniu  Cas.  278  and  note;  Warner 
V.  Warner,  54  Mich.  492;  Mo- 
Vickar  v.  McVickar,  46  N.  J.  Eq. 
490,  19  Am.  St  Rep.  422;  Lister  v. 
Lister,  65  N.  J.  Eq.  109;  James  v. 
James,  58  N.  H.  266;  Setzer  v. 
Setzer,  128  N.  G.  170,  83  Am.  St 
Rep.  666. 

Contra,  Pidge,  v  Pidge,  3  Mete. 
(Mass.)  257;  Paddleford  v.  Pad- 
dleford,  159  Mass.  281. 

As  to  the  rule  in  Indiana,  see 
Summers  v.  Summers,  179  Ind.  8. 

"It  is  true  that  when  a  husband 
I  brings  his  mistress  into  his  house 
and  so  makes  it  impossible  for  a 
wife  to  live  there,  he  practically 
drives  his  wife  from  his  home,  and 
his  act  may  be  characterized  as 
desertion;  but  in  the  case  of  an 
adulterous  act  or  acts  by  the  hus- 
band with  a  woman  at  places 
other  than  the  dwelling-house  of 
the  parties  such  an  inference  does 
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Grounds  similar  to  desertion  are  in  many  of  the  states 
imprisonment  for  crime,  in  nineteen  of  the  states  failure  of 
the  husband  to  support  the  wife,  in  six  of  the  states  ''willful 
neglect."22 

Habitiud  intemperance,  or  ''gross  and  confirmed  habits 
of  intoxication/'  constitute  a  ground  for  divorce  in  the  great 
majority  of  the  states.  In  defining  the  degree  of  intem- 
perate habits  which  meets  these  definitions  our  courts  have 
held  that  there  must  be  not  merely  such  habits  of  intem- 
perance as  to  cause  annoyance  and  distress  to  the  innocent 
party,  but  such  as  to  practically  interfere  with  the  per- 
formance of  the  person's  usual  work  and  expose  the  other 
party  to  suffering  and  want.  The  decision  necessarily  rests 
much  in  the  discretion  of  the  trial  court.^* 


not  arise.  While  such  an  adulter- 
ous act  might  justify  a  wife  in 
separating  from  her  husband,  it 
Is  not  ground  for  Inferring  a  con- 
structive desertion  by  him."  Lake 
y.  Lake,  65  N.  J.  Eq.  544. 

As  to  when  a  separation  is  ex- 
cusable, and  'when  it  constitutes 
desertion,  see  Tipton  v.  Tipton, 
169  Iowa  182,  Ann.  Cas.  1916  G 
360. 

Justification  of  the  wife's  de- 
parture by  the  unkind  conduct  of 
her  husband's  relatives.  Fraser 
V.  Fraser.  87  N.  J.  Eq.  633,  L.  R. 
A.  1917  F  738;  and  see  the  note 
Ann.  Cas.  1914  B  628. 

See  also,  post,  §  56,  note  17. 

As  to  the  duty  of  the  deserted 
party  to  make  efforts  for  a  recon-  , 
ciliatlon  as  a  prerequisite  to  a 
divorce  action,  see  Hill  t.  Hill,  62 
Fla.  493,  39  L.  R.  A.  (N.  S.)  1117 
and  full  note. 

22— Census  Report,  I,  268,  and 
the  summary  of  state  laws  fol- 
lowing. 

In  North  Carolina  ten  years  sep- 


aration, though  by  the  fault  of  the 
plaintiff,  is  sufficient  cause  for  a 
divorce,  if  there  are  no  children. 
Cooke  V.  Cooke,  164  N.  €.  272,  41 
L.  R.  A.  (N.  S.)  1034. 

23— BennJg  t.  BennlSy  68  Conn. 
186,  57  Am.  St  Rep.  95,  84  L.  B. 
A.  4IN^;  O'Kane  y.  O'Kane,  103 
Ark.  382,  40  L.  R.  A.  (N.  S.)  655. 
Page  V.  Page,  43  Wash.  293,  117 
Am.  St.  Rep.  1054,  6  L.  R.  A.  (N. 
S.)  914,  defines  the  offense  rather 
more  favorably  to  the  complain- 
ant, saying:  "To  be  an  habitual 
drunkard  a  person  does  not  have 
to  be  drunk  all  the  time,  nor  nec- 
essarily incapacitated  from  pur- 
suing during  the  working  hours 
of  the  day  ordinary  unskilled 
manual  labor.  ♦  •  •  It  is 
enough  that  he  have  the  habit  so 
firmly  fixed  upon  him  that  he  be- 
comes drunk  with  recurring  fre- 
quence periodically,  or  tiiat  he  is 
unable  to  resist  when  the  oppor- 
tunity and  temptation  is  pre* 
sented."    In  this  case  a  divorce 
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§  46.  Defenses  peculiar  to  the  divorce  action.  There  are 
certain  defenses  peculiar  to  the  divorce  action :  recrimina- 
tion, connivance,  condonation  and  collusion. 

Recrimination  is  the  defense  that  the  plaintiff  also  is 
guilty  of  misconduct  constituting  cause  for  divorce.  By  the 
conmion  law  no  misconduct  of  the  husband  except  adultery 
could  bar  him  from  obtaining  a  divorce  for  the  misconduct 
of  the  wife ;  and  by  the  statutes  of  several  of  the  states  re- 
crimination only  applies  when  the  action  is  for  the  defend- 
ant's adultery  and  the  defendant  proves  that  the  plaintiff 
also  has  been  guilty  of  adultery .^^  But  by  the  prevailing 
doctrine  of  the  American  cases,  where  no  statutory  distinc- 
tion is  made  between  the  different  causes  for  divorce,  any 
cause  which  is  sufficient  for  the  granting  of  a  divorce  is 
sufficient  to  bar  the  obtaining  of  a  divorce  by  the  guilty 
party,  though  he  proves  an  offense  of  a  different  character. 
If,  therefore,  the  plaintiff  is  proven  guilty  of  cruelty  or  in- 
temperance sufficiently  extreme  to  constitute  a  cause  for  di- 


was  granted  for  babltaal  drunk- 
enness, although  the  defendant 
had  worked  steadily,  and  his  em- 
ployer had  never  known  him  to  be 
drunk  or  seen  him  take  a  drink. 

See  also  McBee  y.  McBee,  22 
Oregon  329,  29  Am.  St  Rep.  613, 
and  other  cases  cited  in  the  notes 
6  U  R.  A.  (N.  S.)  914,  and  40  L. 
R.  A.  (N.  S.)  655. 

24 — ^The  defense  appears  to  be 
limited  to  mutual  charges  of  adul- 
tery by  the  statutes  of  Alabama, 
Arkansas,  Delaware,  Florida,  Illi- 
nois, Indiana,  Maine,  Minnesota, 
Missouri,  New  Jersey,  New  York, 
Oregon,  Pennsylyania,  Tennessee, 
Texas.  It  Is  held  in  Illinois 
that  this  statutory  provision  Is 
only  declaratory  of  the  common 
law,  and  does  not  limit  it;  adul- 
tery as  the  more  serious  charge 
is  therefore  held  to  be  a  good  de- 


fense to  charges  of  cruelty.  Deck- 
er v.  Decker,  193  111.  286,  86  Am. 
St  Rep.  325,  55  L.  R.  A.  697.  Na- 
gel  ▼.  Nagel,  12  Mo.  53,  and  Red- 
Ington  y.  Redington,  2  Colo.  Ap.  8, 
hold  that  any  offense  which  Is 
cause  for  a  divorce  will  bar  the 
guilty  party  from  getting  a  di- 
vorce for  any  other  cause,  not- 
withstanding the  limitation  In  the 
language  of  the  statute;  this  Colo- 
rado decision  was  rendered  In 
1892,  and  in  1893  the  statute  was 
altered  so  as  to  make  recrimina- 
tion generally  a  defense.  On  the 
other  hand  in  Ristine  v.  Ristine,  4 
Rawle  (Pa.)  460,  and  Buerfening 
V.  Buerfening,  23  Minn.  563,  the 
statute  was  held  to  limit  the  scope 
of  this  defense  so  that  adultery 
Is  no  bar  to  a  decree  for  drunlt- 
enness  and  cruelty. 
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vorce,  he  cannot  obtain  a  divorce  for  the  defendant's 

adultery,2« 

Connivance  is  the  defense  that  the  plaintiff  consented, 
either  passively  or  actively,  to  the  conduct  of  the  defendant 
of  which  he  now  complains.  It  often  arises  where  one  party, 
suspecting  the  other  of  a  guilty  inclination,  puts  facilities 
in  the  other's  way,  hoping  that  he  or  she  may  conmiit  an 
offense  and  thereby  enable  the  plaintiff  to  procure  a  divorce. 
But  merely  watching  the  defendant  to  obtain  evidence  of 
wrongful  acts,  if  there  is  no  effort  to  induce  him  or  her  to 
conmiit  them,  nor  putting  of  opportunities  in  the  way,  does 
not  constitute  connivance,^® 


In  Kansas  the  refusal  of  a  di- 
vorce upon  proof  of  adultery  by 
the  plaintiff  is  in  the  discretion  of 
the  court. 

25— Careen  t.  Green,  125  Md.  141, 
Ann.  Cas.  1917  A  625  and  note, 
L.  B.  A.  1915  E  972  and  note; 
Rlhet  v.  Ribet,  39  Ala.  348;  Con- 
ant  y.  Conant,  10  Cal.  250,  70  Am. 
Dec.  717;  Redington  v.  Redington, 
2  Colo.  App.  8;  HaU  y.  Hall,  4  Al- 
len (Mass.)  39;  Cumming  v.  Cum- 
ming,  135  Mass.  386,  46  Am.  Rep. 
476;  Nagel  t.  Nagel,  12  Mo.  53; 
Church  V.  Church,  16  R.  I.  667,  7 
Li.  R.  a.  385;  Tillison  y.  Tillison, 
63  Vt  411;  Pease  y.  Pease,  72 
Wis.  136. 

The  real  difference  between  the 
two  lines  of  cases  seems  to  turn 
on  the  question  whether  adultery 
should  or  should  not  be  treated  by 
the  courts  as  "a  more  serious 
charge"  than  other  ofT^ises  which 
are  constituted  ground  for  dl- 
yorce. 

The  preyailing  view  seems  to 
be  that  expressed  in  Pease  y. 
Pease,  supra:  "In  the  forum  of 
conscience,  adultery  by  the  wife 
may  be  regarded  as  a  more  hei- 


nous Tiolatlcm  of  social  duty  than, 
cruelty  by  the  husband,  but  the 
statute  treats  them  as  of  the  same 
nature  and  same  grade  of  delin- 
quency. It  is  true  that  the  cru- 
elty of  the  husband  does  not  Jus- 
tify the  adultery  of  the  wife,  nei- 
ther would  his  own  adultery;  but 
still  the  latter  has  eyer  heen  held 
a  bar.  And  where  both  adultery 
and  cruelty  are  made  equal  of- 
fenses, attended  with  the  same  le- 
gal consequences,  how  can  the 
court  in  the  mutual  oontroyersy 
discriminate  between  the  two,  and 
giye  one  a  preference  oyer  the 
other?  It  seems  to  us  that,  as  the 
law  has  giyen  the  same  effect  to 
the  one  offense  as  the  other,  the 
court  should  not  attempt  to  dis- 
tinguish between  them,  but  treat 
them  alike  and  hold  one  a  bar  to 
the  other." 

26— Farwell  y.  B^rwell,  47 
Mont  574,  Ann.  Cas.  1915  C  78 
and  note. 

A  comparison  of  the  facts 
^which  were  held  not  to  constitute 
conniyance  in  Wflson  t»  Wilson, 
154  Mass.  IfNI,  M  Am.  St  Bep.  2S7, 
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Condonation  is  the  defense  that  the  plaintiff,  after  knowl- 
edge of  the  offense,  forgave  it,  and  continued  or  renewed 
marital  relations  with  the  guilty  party.  Ordinarily  the  liv- 
ing in  marital  relations  with  the  guilty  party  after  knowl- 
edge of  the  offense  is  proof  of  condonation.  If  however  the 
wife  is  the  complainant,  condonation  vdll  not  be  so  strongly 
imputed  against  her,  for  she  may  have  been  dependent  upon 
the  husband  and  practically  unable  to  leave  him  immediately, 
even  after  discovery  of  his  infidelity .2^  But  whether  the 
plaintiff  be  husband  or  wife,  if  there  has  beeil  an  actual  for- 
giveness and  overlooking  of  the  offense  and  the  continuance 
of  marital  relations,  the  offense  is  thereby  blotted  out  and 
cannot  afterward  be  asserted  as  grounds  for  a  divorce.^^ 


12  L.  B.  A.  624^  with  those  which 
were  held  to  show  conniyance  in 
Dennis  v.  Dennis,  68  Conn.  186, 
57  Am.  St.  Rep.  95,  34  L.  R.  A.  449, 
wiU  clearly  show  the  nature  of 
the  defense,  and  illustrate  the  dis- 
tinction stated  in  the  text. 

See  also  Rohbins  v.  Robhins,  140 
Mass.  528,  54  Am.  Rep.  488. 

Connivance  at  an  act  of  adul- 
tery bars  the  right  to  obtain  a  di- 
Torce  for  that  act,  or  for  subse- 
quent acts,  but  it  does  not  pre- 
vent the  granting  of  a  divorce  for 
prior  acts  as  to  which  there  was 
no  connivance.  "The  iniquity 
which  deprives  a  suitor  of  a  right 
to  justice  in  a  court  of  equity  is 
not  general  iniquitous  conduct, 
unconnected  with  the  act  of  the 
defendant  which  the  complaining 
party  states  as  his  ground  or 
cause  of  action,  but  it  must  be 
evil  practice  or  wrongful  conduct 
in  the  particular  matter  or  trans- 
action in  respect  to  which  judicial 
protection  or  redress  is  sought 
Woodward  v.  Woodward,  41  N.  J. 


tf 


Eq.  224 ;  Morrison  v.  Morrison,  142 
Mass.  261,  56  Am.  Rep.  688;  Bai- 
ley V.  Bailey,  67  N.  H.  402. 

27— Shackelton  v.  Shackelton, 
48  N.  J.  £q.  864,  27  Am.  St  Sep. 
478;  Duberstein  v.  Duberstein,  171 
111.  133;  Gardner  v.  Gardner,  2 
Gray  (Mass.)  434;  Egidl  v.  Egidi, 
37  R.  I.  481,  Ann.  Cas.  1918  A 
648. 

And  see  the  full  notes  in  regard 
to  condonation,  Ann.  Cas.  1912 
C  3  to  28,  and  1918  A  651-663. 

28 — Shackleton  v.  Shackleton, 
supra;  Owens  v.  Owens,  96  Va. 
191.  See  also  the  cases  in  the  fol- 
lofwing  three  notes.  In  some  cases 
it  is  held  that  the  doctrine  of  con- 
donation does  not  apply  to  bar  a 
divorce  for  cruelty.  It  is  evident 
that  its  application  is  more  diffi- 
cult in  the  cases  of  cruelty,  since, 
while  adultery  is  a  completed  of- 
fense at  the  commission  of  a  sin- 
gle act,  cruelty  usually  consists 
of  a  long  course  of  conduct; 
whether  it  has  become  sufQcient 
to    authorize    a    separation    may 
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An  important  qualification,  however,  attends  the  effect  of 
condonation.  Condonation  is  always  conditional  on  future 
good  behavior.  The  forgiven  party  must,  to  retain  the  bene- 
fit of  the  pardon,  treat  the  other  in  the  future  with  conjugal 
kindness  and  fidelity.  If  the  defendant  is  afterward  guilty 
of  renewed  offenses  the  forgiveness  will  be  no  bar,  even 
though  the  new  offenses  were  of  a  different  kind,  or  were 
not  serious  enough  in  themselves  to  be  sufficient  ground  for 
divorce.2»  Perhaps  the  true  rule  is  that  a  new  act  of  mis- 
conduct, if  of  the  same  kind,  must  be  of  such  gravity  as  to 
create  reasonable  fear  that  the  former  offense  has  been  or 
will  be  repeated.30 

This  question  has  sometimes  arisen :  suppose  that  a  party 
had  been  guilty  of  an  offense,  e.  g.,  adultery,  and  has  been 

forgiven  and  marital  relations  resumed.  Afterward  the 
other  party  is  guilty  of  an  offense  sufficient  to  justify  a 
claim  for  divorce.    Can  he  set  up  the  old  offense,  which  he 


often  be  a  question  of  donbt  It 
would  .be  harsh  to  hold  that,  by 
enduring  cruel  treatment  until  It 
had  become  Intolerable,  the  In- 
jured party  had  obliterated  all  the 
earlier  acts,  and  could  prov^e  only 
the  one  which  immediately  pro- 
duced the  separation.  Doe  v.  Doe, 
52  Hun  (N.  Y.)  405;  Phillipfl  v. 
Phillips,  1  111.  App.  245;  Owens  y. 
Owens,  96  Va,  191;  Wolverton  v. 
Wolverton,  163  Ind.  26. 

But  see  Gardner  v.  Ctordner,  2 
Gray  (Mass.)  434;  SuUlTan  t.  Sul- 
livan, 34  Ind.  368. 

29— Egldl  T.  Egridi,  87  R.  I.  481, 
Ann.  Cas.  1919  A  (M8  and  note; 
Newsome  v.  Newsome,  L.  R.  2  P. 
&  D.  306;  Fisher  t.  Fisher,  98  Md. 
298;  Shackleton  v.  Shackleton,  48 
N.  J.  Eq.  364,  27  Am.  St.  Rep.  478; 
Duberstein  v.  Duberstein,  171  111. 
133;  Gardner  t.  Gardner,  2  Gray 


(Mass.)  434;  Robbins  v.  Robbins, 
100  Mass.  150,  97  Am.  Dec.  91; 
Burr  T.  Burr,  10  Paige  Ch.  (N.  Y.) 
20;  Langdon  y.  Langdon,  26  Vt 
678,  60  Am.  Dec.  296;  Gordon  v. 
(Gordon,  88  N.  O.  45,  43  Am.  Rep. 
729;  Craig  v.  Craig,  129  Iowa  192, 
2  L.  R.  A.  ON.  S.)  669. 

A  matrimonial  offense  which  of 
itself  would  be  cause  for  a  decree 
of  separation  only  may  revive  a 
condoned  offense,  and  thereby  en- 
title the  injured  party  to  a  divorce 
a  vinculo.  Dent  v.  Dent,  4  Sw.  & 
Tr.  105;  Blandford  v.  Blandford, 
L.  R.  8  Pr.  D.  19;  Newsome  ▼• 
Newsome,  L.  R.  2  P.  &  D.  306. 

See  Johnson  v.  Johnson,  14 
Wend.  (N.  Y.)   648. 

80— Marshall  v.  Marshall,  65  Vt. 
238;  Cochran  y.  Cochran,  93  Minn. 
284;  Jefferson  v.  Jefferson,  168 
Mass.  456. 
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has  once  condoned,  as  a  defense  by  way  of  recrimination? 
It  may  seem  a  hardship  that  one  who  has  himself  freely  for- 
given an  offense  should  be  sued  for  divorce  by  the  forgiven 
party  because  he  had  been  guilty  of  a  similar  offense.  But  it 
seems  a  sounder  conclusion  that  if  one  has  forgiven  an  of- 
fense, it  is  finally  and  forever  wiped  out ;  and  it  would  cer- 
tainly be  intolerable  to  establish  a  rule  under  which  one 
who  had  once  overlooked  a  fault  should  thenceforth  be  free 
to  violate  the  marriage  covenant  at  will  without  any  redress. 
And  the  rule  seems  well  established  that  an  offense,  once 
condoned,  cannot  afterward  be  set  up  in  recrimination  of  a 
later  offense  by  the  other  party.^^ 

Collusion  is  an  agreement  by  the  two  parties  to  manufac- 
ture a  case,  or  to  suppress  material  facts,  so  that  the  court 
may  be  misled  into  granting  a  divorce.  This  defense,  by  its 
very  nature,  is  not  commonly  set  up  as  such  by  the  defend- 
ant. It  really  implies  a  conspiracy  between  the  husband  and 
wife,  both  of  whom  desire  the  divorce. 

If  from  the  conduct  of  the  parties,  or  the  testimony  of- 
fered, the  court  becomes  convinced  that  the  parties  are  in 
collusion,  and  that  the  facts  offered  in  evidence  have  oc- 
curred by  agreement  between  them  so  that  a  divorce  may 
be  obtained,  or  that  pertinent  facts  which  might  constitute 
a  defense  are  suppressed  by  agreement,  it  will  refuse  to 

grant  the  divorce.  Doubtless  it  often  hapi)ens  that  the 
guilty  party,  desiring  the  other  to  procure  a  divorce,  puts 
her  on  the  track  of  evidence,  or  furnishes  the  necessary 
money  to  enable  her  to  bring  a  divorce  action ;  in  extreme 
cases  the  parties  may  even  arrange  to  have  incriminating 
acts  occur  under  such  circumstances  as  to  be  easily  proved 
in  court;  if  the  court  learns  or  has  just  ground  to  suspect 
such  collusion,  it  will  refuse  the  divorce.®* 


31— ^Cammlngr  t«  Cmiiming',  185 
Mass.  881^  46  Anu  Bep.  476;  Tal- 
ley  V.  TaUey,  215  Pa.  St  281; 
Jones  V.  Jones,  18  N.  J.  Eq.  88. 


32— Fisher  t.  Ff sher,  95  Md.  815, 
88  Amu  St  Bep.  884;  Thompson  t. 
Tbompeon,  70  Mich.  62;  Branson 
V.  Branson,  76  Neb.  780;  Griffiths 
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It  is  for  fear  of  collusion  also  that  the  courts  ^ve  little 
weight  to  evidence  of  confessions  of  guilt  by  the  defendant, 
unless  the  circumstances  are  such  as  to  attach  special  weight 
to  them  and  show  that  they  cannot  have  been  made  col- 
lusively.«® 

§  47.  Divorce  actions  are  sai  generis.  As  a  broad  gen- 
eral rule,  the  courts  treat  divorce  actions  as  cases  sui  geti" 
eris.  Besides  the  plaintiff  and  the  def  endant^  there  is  a  third 
party — ^the  state — interested  in  the  maintenance  of  sound 
public  policy  and  good  morals.    No  party  has  a  right  to  a 


T.  Griffiths,  69  N.  J.  Eq.  689. 

See  the  extended  note,  2  A.  L. 
R  699-717. 

But  the  mere  fact  that  actions 
had  been  brought  by  the  wife 
against  the  husband  by  which  his 
funds  were  tied  up,  and  he  was 
thereby  coerced  into  consenting  to 
a  divorce,  does  not  constitute  such 
collusion  as  to  justify  refusing 
her  a  divorce.  "Collusion,  as  that 
term  is  used  in  matrimonial  ac- 
tions, is  an  agreement  between  a 
husband  and  wife  to  procure  a 
judgment  dissolving  the  marriage 
contract,  which  judgment  if  the 
facts  were  known  the  court  would 
not  grant  Here  it  is  not  even 
suggested  that  the  acts  of  adul- 
tery charged  against  the  defend- 
ant, and  which  it  is  proved  he 
committed,  were  procured  to  be 
done  by  the  plaintiff  or  that  she 
connived  at  the  commission  of 
such  acts,  *  •  *  nor  is  it  even 
Intimated  that  the  evidence  by 
which  such  acts  were  proved  was 
furnished  by  the  defendant.  •  •  • 
It  has  never  before,  so  far  as  I 
know,  been  claimed  that  the  set^ 
tlement  of  financial  transactions 
between  a  husband  or  wife  at  or 


about  the  time  a  divorce  is 
granted  Is  a  badge  of  fraud  or  col- 
lusion, or  even  a  suspicdous  cir- 
cumstance requiring  investiga- 
tion." Doeme  v.  Doeme,  96  App. 
Div.  (N.  Y.)  284,  89  N.  Y.  Supp. 
215. 

In  many  of  the  States  collusion 
Is  defined,  and  declared  to  be 
ground  for  the  refusal  of  a  di- 
vorce by  the  statute.  See  Census 
Report,  I,  267,  and  the  digest  of 
statutes  following. 

33 — Fisher  v.  Fisher,  supra; 
Welch  V.  Welch,  16  Ark.  527;  Scott 
V.  Scott,  17  Ind.  309;  Summerbell 
V.  Summerbell,  37  N.  J.  Eq.  603; 
Betts  V.  Betts,  1  Johns.  Ch.  (N. 
Y.)  197;  Matchin  v.  Matchin,  6 
Pa.  St  332,  47  Am.  Dec.  466 ;  Bax- 
ter V.  Baxter,  1  Mass.  346;  Hol- 
land V.  Holland,  2  Mass.  154.  And 
see  the  note,  Ann.  Cas.  1913  B 
3-14. 

Bolt  a  decree  has  sometimies 
been  granted  where  the  only  evi- 
dence 'was  that  of  a  confession  of 
guilt,  if  the  circumstances  of  the 
confession  convinced  the  court  of 
its  truthfulness  and  of  the  ab- 
sence of  collusion.  Billings  t. 
Bluings,  U  Pick.  (Mass.)  461. 
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divorce  unless  the  court,  on  all  the  facts,  thinks  it  consistent 
with  public  policy  to  grant  it.^^ 

It  is  in  accordance  with  this  principle,  and  also  to  pre- 
vent collusion,  that  the  courts  never  grant  a  divorce  judg- 
ment by  default.  Although  the  defendant  may  make  no 
effort  to  defend  the  charges,  or  may  even  formally  admit 
them  by  his  answer,  the  couit  will  nevertheless  require  the 
offenses  charged  to  be  proved  by  testimony  satisfactory  to 
itself .«**  In  several  of  the  states  there  are  statutes  requiring 
the  divorce  petition  to  be  served  upon  some  state  officer, 
whose  duty  it  is  to  investigate  the  facts,  and  to  oppose  the 
granting  of  the  divorce  if  public  policy  requires  such 
opposition,** 


§  48.  The  validity  of  foretgn  divorcea  It  is  a  general 
principle  of  international  law  that  every  sovereign  state  has 
the  right  to  determine  the  domestic  and  social  status  of  those 
having  their  domicile  within  its  territory.  Accordingly  the 
question  whether  a  married  couple  have  been  lawfully  di- 
vorced is  to  be  determined  by  the  laws  of  the  country  within 
which  they  are  domiciled,  and  a  judgment  of  divorce  ren- 
dered by  the  tribunals  of  that  country  will  be  recognized  as 
valid  in  the  courts  of  other  countries. 

It  was  said  in  a  leading  English  case,  and  the  statement 
has  often  been  quoted  with  approval :  "The  only  fair  and 
satisfactory  rule  to  adopt  on  this  matter  of  jurisdiction  is  to 
insist  upon  the  parties  in  all  cases  referring  their  matri- 
monial differences  to  the  courts  of  the  country  in  which  they 
are  domiciled.    Different  communities  have  different  views 


34 — ^Fisher  v.  Fisher,  supra; 
AUen  V.  Allen,  78  Conn.  54,  84 
Am.  St.  Rep.  135;  Yeager  v.  Yea- 
ger,  43  Ind.  Ap.  313;  Scott  v. 
Scott,  17  Ind.  309;  Eikenbury  v. 
Eikenbury,  33  Ind.  Ap.  69;  McKin 
v.  McMakin,  68  Mo.  Ap.  57;  Fos- 
ter V.  Redfleld,  50  Vt.  285;   Dut- 


cher  V.  Dutcher,  39  Wise.  651. 

35 — See  the  note,  Ann.  Cas.  1918 
B  7. 

36 — Smythe  v.  Smythe,  80  Ore, 
150,  Ann.  Cas.  D  1094  and  note; 
Edleson  v.  Edleson,  179  Ky.  300^ 
2  A.  L.  R.  689. 
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and  laws  respecting  matrimonial  obligations,  and  a  differ- 
ent estimate  of  the  causes  which  should  justify  divorce.  It 
is  both  just  and  reasonable,  therefore,  that  the  differences  of 
married  people  should  be  adjusted  in  accordance  with  the 
laws  of  the  community  to  which  they  belong,  and  dealt 
with  by  the  tribunals  which  alone  can  administer  those 

laws.  An  honest  adherence  to  this  principle,  moreover,  will 
preclude  the  scandal  which  arises  when  a  man  and  woman 
are  held  to  be  man  and  wife  in  one  country  and  strangers 
in  another/'s'^ 

The  English  courts  made  a  special  exception  to  that  rule, 
holding,  in  a  case  decided  in  1812,^^  that  a  marriage  cele- 
brated in  England  could  not  be  dissolved  by  the  courts  of  a 
foreign  state,  although  the  husband  and  wife  were  domiciled 
in  that  state,  for  reasons  which  were  not  sufficient  to  author- 
ize a  divorce  by  the  laws  of  England.  But  this  decision  was 
carefully  reconsidered  and  finally  overthrown  by  the  Eng- 
lish Court  of  Appeal  in  1916,  and  a  divorce  granted  in  New 
York  to  English  subjects,  who  were  married  in  England, 
but  both  of  whom  afterward  came  to  New  York  and  were 

domiciled  there,  was  recognized  as  valid  although  the  di- 
vorce would  not  have  been  granted  upon  the  facts  by  the 

English  courts.8® 

The  courts  of  Massachusetts  have  carried  this  doctrine 
to  a  somewhat  extreme  extent,  holding  that  a  marriage  cele- 
brated in  the  Turkish  Empire,  between  subjects  of  Turkey 
then  professing  the  Christian  religion,  was  ipso  facto  dis- 
solved by  the  conversion  of  the  wife  to  Mohammedanism  and 
her  marriage  to  a  Moslem,  although  without  any  adjudica- 
tion of  a  court,  since  the  law  of  Turkey  declares  a  marriage 
between  Christians  to  become  null  and  void  upon  the  con- 


37— Wilson  r.  Wilson,  U  R.  2 
P.  &  D.  435,  442,  quoted  with  ap- 
proval in  Le  Mesurier  v.  Le  Me- 
surler,  (1895)  A.  C.  517,  540,  and 
in  Bater  v.  Bater»  and  Kapiglan  v. 
Der   Minassian,  infra,  notes  39 


and  40. 

SS-^LoUey's  Case,  2  Olark  &  F. 
687. 

39— Bater  t.  Bater,  L.  B.  (1906) 
Pr.  209,  6  Brit  BoL  Oas.  717  and 
noteb 
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version  to  Mohammedanism  and  remarriagre  of  either  of 
the  parties.*^ 

In  several  cases  the  dissolution  of  a  marriage  between 
American  Indians  in  accordance  with  Indian  custom  has 
also  been  recognized,  although  the  dissolution  was  simply 
the  separation  of  the  parties  by  mutual  consent.^^ 

§  49.  The  vaKdity  of  divorces  granted  in  other  states  of 
the  Union.  With  the  wide  diversity  of  divorce  legislation 
in  the  United  States,  ranging  from  the  strictness  of  South 
Carolina  where  no  divorces  are  granted,  or  of  New  York 
where  no  absolute  divorce  is  granted  save  for  adultery,  to 
the  extreme  liberality  of  some  of  the  Western  states,  the 
question  becomes  important,  what  effect  will  be  given  in  the 

stricter  states  to  divorces  granted  in  the  states  where  the 
laws  are  more  liberal  ? 

This  question  is  far  more  complex  as  applied  to  divorce, 
than  the  like  question  as  applied  to  marriage,  by  reason 
of  two  elements :  first,  the  "full  faith  and  credit  clause"  in 
the  Constitution  of  the  United  States ;  second,  the  difficul- 
ties attending  the  question  of  jurisdiction. 

The  Federal  Constitution  provides  in  Article  IV,  §  1: 
"Full  faith  and  credit  shall  be  given  in  each  state  to  the  pub- 
lic acts,  records  and  judicial  proceedings  of  every  other 
state/*  Under  this  provision,  a  judgment  of  the  courts  of 
one  state  must  be  received  in  another  state  as  having  the 
same  effect  that  a  judgment  of  its  own  courts  would  have. 

But  no  judgment  of  any  court  is  valid  in  any  state  unless 
tiie  court  had  jurisdiction  of  the  cause  \^^  and  the  question  of 


40~-Kaplgian  y.  Der  Minassian, 
212  Mass.  412,  Ann.  €as.  1913  D 
535. 

41— Cjrr  T.  Walker,  29  Okla.  281, 
35  L.  R.  A.  (N.  S.)  795  and  note; 
La  Franiboise  v.  Day,  135  Minn. 
239,  L.  R.  A.  1917  D  571  and  note. 

42 — Thompson  v.  Whitman,  18 


Wall.  (U.  S.)  457;  Ferguson  v. 
Crawford,  70  N.  Y.  253,  26  Am. 
Rep.  569. 

The  doctrine  of  the  text  Is 
either  stated  or  tacitly  assumed. 
In  its  application  to  divorce  judg- 
ments, in  all  cases  hereafter  cited 
In  this  chapter. 
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jurisdiction  is  beset  with  the  greatest  difficulty  in  divorce 
actions. 

Suppose  a  couple,  married  and  having  their  residence  in 
New  York,  disagree,  and  one  party  leaves  the  other  and 
goes  (let  us  say)  to  Nevada.  Does  the  court  of  Nevada 
thereby  acquire  jurisdiction  to  dissolve  the  marriage  rela- 
tion of  these  parties?  It  may  have  jurisdiction  over  the 
party  who  has  become  a  resident  of  Nevada ;  but  what  about 
its  jurisdiction  over  the  other  party  who  remains  in  New 
York?  And  over  the  marriage  relation  existing  between 
these  two  parties? 

Another  element  of  especial  difficulty  exists.  A  great 
proportion  of  divorce  actions  are  for  desertion;  and  in 
many  cases  of  desertion  the  guilty  party  has  gone  to  parts 
unknown.    The  complainant  may  not  be  able,  therefore,  to 

give  him  any  actual  notice  of  the  bringing  of  the  suit,  and  of 
necessity  service  must  be  made  by  publication  or  in  some 
such  way,  which  may  never  reach  the  defendant  at  all.  In 
some  of  the  states  actual  notice  is  not  required  to  be  given, 
but  service  may  be  made  by  publication  in  a  local  news- 
paper, even  if  the  defendant's  residence  is  not  shown  to  be 
unknown. 

Suppose  then  that  in  the  above  case  the  husband,  having 
gone  to  Nevada,  applies  there  for  a  divorce  and  gets  an 
order  of  publication  in  a  Nevada  newspaper,  which  the  wife 
remaining  in  New  York  never  sees.  Can  this  woman,  mar- 
ried in  New  York,  residing  in  New  York,  be  rendered  a 
single  woman  and  deprived  of  all  her  marital  rights  by  a 
proceeding  of  which  she  had  no  knowledge,  and  upon  accu- 
sations which  she  would  have  been  anxious  and  able  to  dis- 
prove if  she  had  had  any  opportunity  ?  The  objections  to  a 
rule  that  the  divorce  so  granted  is  conclusive  and  final  to 
change  the  status  of  the  defendant  in  New  York-  are  obvious 
and  serious  enough. 

On  the  other  hand,  if  a  divorce  is  granted  in  Nevada  and 
it  is  held  not  valid  in  New  York,  a  couple  exist  married  to 
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each  other  in  New  York,  not  married  in  Nevada.  The  hus- 
band can  lawfully  remarry  in  Nevada.  If  he  and  his  new 
wife  come  to  New  York,  in  that  state  they  are  unmarried, 
their  living  together  is  adulterous,  and  he  is  the  lawful  hus- 
band of  the  former  wife. 

That  state  of  facts  would  enable  a  man  to  have  one  law- 
ful wife  in  Nevada  and  another  lawful  wife  in  New  York ; 
and  this  is  no  fanciful  possibility,  but  is  actually  permitted 
by  the  existing  state  of  the  law  as  defined  by  the  Supreme 
Court  of  the  United  States ;  and  seems  to  have  been  the  state 
of  things  actually  created  by  the  decision  in  Haddock  v. 
Haddock.^ 

§  50.  The  oanflicting  state  decisions.  The  above  sugges- 
tions indicate  the  difficulties  which  inhere  in  the  problem. 

Let  us  look  at  the  solutions  that  have  been  attempted.  The 
Court  of  Appeals  of  New  York,  maintaining  a  position  con- 
sistent with  the  strict  statutory  attitude  of  the  state  in  mat- 
ters of  divorce,  held  without  qualification  in  1879  that  a 
divorce  granted  in  another  state  against  a  defendant  resid- 
ing in  New  York,  if  he  was  not  served  with  process  nor 
given  actual  notice  and  did  not  appear  in  the  foreign  court, 
had  no  effect  upon  the  marital  status  of  the  defendant;** 
and  afterward  applied  the  same  rule  to  a  foreign  divorce 
action  of  which  the  wife,  living  in  New  York,  had  no  legal 
notice.** 

In  the  Atherton  case  in  1898^®  the  same  rule  was  applied 
by  the  New  York  courts,  where  the  defendant  had  had 
actual  notice  of  the  suit  by  a  copy  of  the  writ  mailed  to  her, 
but  had  failed  to  appear.  If,  however,  upon  receiving  notice 
of  the  pendency  of  the  action,  she  had  gone  to  the  state 
where  it  had  been  brought  and  there  made  an  unsuccessful 


43—201  U.  S.  562,  5  Ann.  Cas.  1, 
reviewed  at  length,  post,  §  52. 


Y.  485,  17  Am.  St,  Rep.  652. 
46 — ^Atherton   v.    Atherton,   166 


44— People  T.  Baker,  76  N.  Y.  78,  ;  N.  Y.  129,  63  Am.  St.  Rep.  650, 
82  Am.  Rep.  274.  |  40  L.  R.  A.  291. 

46— De  Meli  v.  De  Mell,  120  N. 
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defense,  it  was  said  that  she  would  have  been  bound  by  the 
judgment  and  not  permitted  to  deny  its  conclusiveness  in 
the  courts  of  her  own  state. 

On  the  other  hand,  most  of  the  states  have  held  that  if  the 
plaintiff  was  an  actual  resident  of  the  state  where  the  di- 
vorce was  granted,  and  if  the  suit  was  properly  brought 
and  judgment  rendered  according  to  the  law  of  that  state, 
whether  or  not  actual  notice  was  given  to  the  defendant, 
the  plaintiff's  residence  within  the  state  which  granted  the 
divorce  gave  its  courts  jurisdiction  over  the  plaintiff's 
status,  and  that  by  the  dissolution  of  the  marriage  as  to 
the  plaintiff,  it  was  necessarily  dissolved  as  to  the  defendant, 
since,  as  the  Supreme  Court  of  the  United  States  has  said : 
''A  husband  without  a  wife,  or  a  wife  without  a  husband,  is 
unknown  to  the  law."*^ 

Besides  this  conflict  as  to  the  law,  there  is  in  many  of  the 
cases  a  very  embarrassing  question,  partly  one  of  law  and 
partly  one  of  fact,  whether  the  plaintiff  really  had  a  bona 
fide  residence  in  the  state  where  the  divorce  action  was 
brought.  Some  of  the  states  seem  to  have  competed  for  the 
divorce  business  of  the  country  by  making  the  requirements 
for  divorce  conspicuously  easy,  and  especially  by  making  the 
period  of  residence  in  the  state  necessary  to  obtain  a  domi- 
cile sufficient  to  bring  a  suit  very  short.  North  and  South 
Dakota  at  one  time  became  the  undisputed  elysfum  of  the 
divorce  hunters,  each  requiring  a  residence  of  only  ninety 
days. 

Hundreds  of  discontented  husbands  and  wives  went  to 
one  of  the  Dakotas,  lived  at  a  hotel  for  three  months, 
brought  their  action,  obtained  their  judgment,  and  on  the 
next  train  returned  to  the  state  from  which  they  came,  and 
by  whose  laws  they  could  not  have  obtained  the  divorce. 
This  state  of  things  raised  the  question :  were  these  tempo- 
rary residents  of  the  state  residents  at  all  in  the  legal  sense, 

47— In  Atherton  v.  Atherton,  181  U.  S.  155,  162. 
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SO  as  to  give  the  courts  of  that  state  jurisdiction  over  their 
marital  status?  Was  the  finding  of  the  Dakota  court,  that 
the  plaintiff  was  a  bona  fide  resident  of  that  state,  conclu- 
sive in  l;he  courts  of  the  state  to  which  the  parties  returned, 
and  where  the  question  as  to  the  validity  of  the  divorce  was 
to  be  tried? 

§51.  The  United  States  Supreme  Court  decisions  of 
190L  This  puzzling  series  of  questions,  depending  as  they 
did  on  the  application  of  the  above  quoted  provision  of  the 
Federal  Constitution,  could  only  be  settled  by  the  supreme 
authority  of  the  Supreme  Court  of  the  United  States ;  in  a 
series  of  decisions  rendered  by  that  court  in  1901,  after 
being  sixteen  months  under  consideration  after  the  argu- 
ment, they  were  supposed  to  be  in  a  great  measure  settled. 
The  first  of  these  cases  was  Atherton  v.  Atherton,*^  which 
reversed  the  decision  of  the  New  York  Court  of  Appeals,  and 
held  that  if  an  actual  resident  of  a  state  brings  a  divorce 
action,  conducts  it  according  to  the  law  of  that  state,  and 
obtains  a  decree  valid  in  that  state,  it  dissolves  the  marriage 
relation  of  the  other  party  to  the  marriage,  although  she  was 
a  resident  of  another  state,  and  did  not  have  personal  serv- 
ice made  upon  her  nor  appear  to  defend  the  divorce  action. 
The  court  said :  "The  purpose  and  effect  of  a  decree  of  di- 
vorce from  the  bond  of  matrimony,  by  a  court  of  compe- 
tent jurisdiction,  are  to  change  the  existing  status  or  domes- 
tic relation  of  husband  and  wife,  and  to  free  them  both 
from  the  bond.  The  marriage  tie,  when  severed  as  to  one 
party,  ceases  to  bind  either.  A  husband  without  a  wife,  or 
a  wife  without  a  husband,  is  unknown  to  the  law." 

The  second  case,  decided  on  the  same  day,  was  Bell  v. 
Bell,*^  in  which  it  was  held  that  if  neither  the  plaintiff  nor 
the  defendant  was  a  bona  fide  resident  of  the  state  where 
the  divorce  was  obtained,  *the  decree  of  divorce  was  enti- 
tled to  no  faith  or  credit  in  New  York  or  in  any  other 

4&— 181  U.  S.  155.  I       49—181  U.  S.  176. 
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state;"  and  that  the  finding  by  the  court  granting  the  di- 
vorce that  the  plaintiff  was  a  bona  fide  resident  of  the  state 
was  not  conclusive  of  the  question. 

In  the  third  case,  Streitwolf  v.  Streitwolf,^*^  the  court 
held  that  a  residence  in  North  Dakota  for  the  bare  period 
of  ninety  days  required  by  the  statute,  the  party  having  no 
occasion  for  residence  there  except  to  procure  a  divorce,  and 
the  evidence  satisfying  the  court  that  he  meant  to  remain 
there  only  until  his  divorce  was  obtained,  was  not  a  bona 
fide  residence  such  as  to  give  the  courts  of  that  state  juris- 
diction. The  divorce  granted  by  the  court  of  that  state  upon 
such  residence  was  therefore  held  to  be  without  jurisdiction, 
and  not  to  be  a  valid  judgment,  either  in  North  Dakota,  in 

New  York,  or  anjrwhere  else.  The  Bell  and  Streitwolf  cases 
effectually  destroyed  the  faith  theretofore  put  upon  the 
North  Dakota  divorceSi  and  so  seriously  impaired  the  mar- 
ket value  of  those  documents  that  the  legislature  of  the  state 
was  compelled  to  revise  its  divorce  statute,  so  far  yielding 
to  the  authority  of  the  Federal  Supreme  Court  as  to  extend 
the  period  of  residence  from  three  months  to  one  year.^^ 


50—181  u.  s.  179. 

51~Nortli  Dakota  Laws  of  1899, 
page  94.  This  act  was  passed  be- 
fore the  decision  in  the  United 
States  Supreme  Court,  hut  after 
the  Streitwolf  divorce  had  been 
declared  void  by  the  courts  of 
New  Jersey.  Streitwolf  v.  Streit- 
wolf, 58  N.  J.  Eq.  563,  78  Am.  St 
Rep.  630. 

South  Dakota  had  already  in 
1893  required  six  months'  resi- 
dence of  the  plaintiff  in  all  cases, 
and  a  year's  residence  unless  per- 
sonal service  upon  the  defendant 
was  proven. 

South  Dakota  Civil  Code  of 
1903,  66.  Census  Report,  I,  312, 
318. 


In  1909  the  legislature  of  South 
Dakota  submitted  to  the  voters  of 
the  state  a  statute,  which  the  vot- 
ers adopted,  so  thoroughly  re- 
forming the  divorce  laws  of  the 
state  that  it  at  once  ceased  to  be 
the  favored  abode  of  the  interstate 
divorce  colony;  and  the  distinc- 
tion thus  rejected  by  South  Da- 
kota passed  at  once  to  Nevada, 
where  but  six  months'  residence 
is  required,  and  the  practice  in  di- 
vorce actions  is  "liberal." 

In  1913  Nevada  also  extended 
the  period  of  residence  of  the 
plaintiff  to  one  year.  Worthing- 
ton  V.  District  Court,  37  Nev.  212, 
L.  R.  A.  1916  A  696.  Ann.  Cas. 
1916  E  1097. 
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In  Andrews  v.  Andrews,^^  decided  two  years  later,  it  was 
held  that  the  fact  that  the  non-resident  defendant  appeared 
in  the  suit  did  not  help  the  jurisdiction,  and  that  if  neither 
party  was  a  bona  fide  resident  of  the  state  where  the  divorce 
was  granted  the  decree  was  void.  This  decision  logically 
follows  from  the  decisions  in  the  former  cases ;  since,  if  the 
court  of  a  certain  state  had  no  jurisdiction  to  grant  a  divorce 
by  reason  of  the  attempted  residence  of  the  plaintiff,  to  treat 
it  as  obtaining  jurisdiction  by  the  appearance  of  the  defend- 
ant in  court  would  simply  permit  the  plaintiff  and  defendant 
by  agreement  to  confer  jurisdiction  upon  the  state  having 
easy  divorce  laws,  instead  of  permitting  such  jurisdiction 
to  be  conferred  by  the  act  of  one  party  alone. 

These  decisions  seemed  to  have  clearly  and  satisfactorily 
defined  the  law  as  to  the  jurisdiction  of  divorce  actions.  The 
sole  determining  question  was  that  of  the  jurisdiction  of 
the  court ;  and  that  question  depended  upon  the  actual,  bona 
fide,  legal  domicil  of  one  of  the  parties.  If  either  party  had 
such  actual,  bona  fide,  domicil  within  the  state,  then  the 
courts  of  that  state  had  jurisdiction  over  his  marital  status ; 
and  its  decree  divorcing  the  plaintiff  necessarily  divorced 
the  defendant  also,  even  though  the  defendant  might  not 
by  any  personal  action  have  become  a  party  to  the  suit  or 
even  have  had  knowledge  of  its  pendency.  But  if  the  resi- 
dence of  the  plaintiff  was  only  fictitious,  resting  on  a  tempo- 
rary abode  within  the  state  for  the  sole  purpose  of  obtain- 
ing a  divorce,  the  courts  of  that  state  had  no  jurisdiction 
and  the  decree  was  not  in  fact  valid  either  in  that  state  or  in 
any  other. 

§  52.  The  Haddock  case.  These  decisions,  establishing 
the  binding  force  of  divorces  granted  in  the  more  liberal 
states  upon  the  courts  of  the  stricter  states,  were  unsatis- 
factory to  the  strong  anti-divorce  sentiment  of  a  portion  of 
tbB  community.   They  were  still  opposed  by  the  great  au- 
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thority  of  the  New  York  courts,  which  had  always  maiii'- 
tained  ultrarstrictness  upon  this  question;  and  finally  in 
April,  1906,  the  Supreme  Court  of  the  United  States  re- 
opened the  entire  question,  and  by  a  vote  of  five  judges  to 
four  overruled  what  was  commonly  supposed  to  be  the  ef- 
fect of  the  Atherton  case,  and  threw  the  subject  into  even 
greater  confusion  than  existed  before  By  this  case, 
entitled  Haddock  v.  Haddock,^^  the  doctrine  laid  down  in 
the  former  decisions  above  reviewed  was  decisively  changed 
by  the  establishment  of  the  principle  that  the  dissolution 
of  the  marriage  as  to  one  party  does  not  necessarily  involve 
its  dissolution  as  to  the  other  party.  That  is  to  say,  to  quote 
again  the  phrase  from  the  Atherton  case,  the  Supreme 
Court  now  hold  that  there  can  be  a  husband  without  a  wife 
and  a  wife  without  a  husband. 

The  controlling  principle  of  the  Haddock  case  is  the 
supreme  power  of  every  state  to  regulate  the  status  of  all 
persons  residing  within  its  jurisdiction.  While  they  recog- 
nize the  power  of  the  courts  of  one  state  to  declare  unmar- 
ried the  plaintiff,  if  he  be  a  resident  of  that  state,  they  hold 
that  that  power  cannot  diminish  the  power  of  another  state 
to  recognize  as  still  a  married  person  the  other  partner  who 
resides  in  the  latter  state.  So  that  if,  after  the  separation 
of  a  couple,  one  has  obtained  a  lav;rful  residence  in  another 
state  and  procures  a  divorce  judgment  there,  this  judgment 
may  be  valid  and  the  plaintiff  may  be  a  single  person  by  the 
laws  of  the  state  where  she  resides,  and  may  contract  a  law- 
ful remarriage,  and  still  the  courts  of  the  state  where  the 
other  spouse  continues  to  live  are  not  bound  to  recognize 
the  effect  of  the  foreign  judgment  as  changing  the  defend- 
ant's status. 

The  court  subordinates  the  doctrine  that  every  state  is 
bound  to  give  full  faith  to  the  judgments  of  other  states  to 
the  power  of  every  state  to  control  the  status  of  its  own 
citizens. 
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In  the  Haddock  case  the  married  couple  had  lived  within 
the  state  of  New  York.  The  husband,  having  deserted  his 
wife,  wandered  about  for  a  time  and  finally  became  a  resi^ 
dent  of  Connecticut.  He  obtained  a  divorce  judgment  from 
the  courts  of  that  state  and  remarried  within  the  state. 
Afterward,  upon  his  going  to  New  York,  his  former  wife 
brought  suit  against  him  for  a  judicial  separation  and  for 
alimony.  The  court  of  New  York  granted  her  the  judg- 
ment claimed,  refusing  to  recognize  the  Connecticut  divorce 
because  no  direct  service  had  been  made  upon  the  wife ;  and 
the  Supreme  Court  sustained  them  in  this  refusaL  The 
exact  state  of  things  which  has  been  suggested  as  an  absurd 
possibility,  resulting  from  the  confusion  of  the  law  upon  this 
subject,  therefore  occurred  in  this  case;  that  is  to  say,  Mr. 
Haddock  was  the  lawful  husband  of  one  woman  in  Connec- 
ticut and  of  a  different  woman  in  New  York. 

The  Supreme  Court  do  not,  however,  hold  that  a  state  may 
not  recognize,  if  it  sees  fit  to  do  so  as  a  matter  of  comity  and 
of  the  public  policy  of  its  own  state,  divorce  judgments  of 
another  state.  They  simply  hold  that  they  are  not  compelled 
to  afford  such  recognition  by  ihe  provisions  of  the  federal 
Constitution. 

And  in  order  to  make  a  divorce  valid,  and  therefore  enti- 
tled to  recognition  in  other  states,  even  when  granted  by  the 
courts  of  the  state  of  the  matrimonial  domicil,  there  must  be 
notice  to  the  defendant  either  by  service  of  process  or  (if 
the  defendant  be  a  nonresident)  by  such  publication  or  other 
constructive  notice  as  is  required  by  the  law  of  the  state.'^* 

Foreign  divorce  judgments  granted  in  states  where  the 
plaintiff  had  obtained  an  actual,  bona  fide,  residence  will 
doubtless  continue  to  be  recognized  by  the  great  majority 
of  our  states ;  but  the  states  of  New  York,  California,  Mary- 
land, Massachusetts,  Vermont,  South  Carolina,  Pennsyl- 
vania, and  possibly  some  other  states,  who  have  adopted  the 
extreme  New  York  doctrine,  are  permitted  by  the  rule  estab- 

54— Thompson  t.  Thompson,  226  U.  S.  651,  662. 
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lished  in  the  Haddock  case  to  continue  to  refuse  recos^iition 
to  divorce  judgments  in  other  states.^^  Whatever  may  be  its 
effect  in  morals  and  public  policy,  the  great  confusion  which 
is  thrown  into  the  law  of  divorce,  the  extraordinary  compli- 
cations of  marital  status  which  may  result  from  it,  and  the 
departure  from  the  simplicity  and  clearness  of  the  rule  de- 
fined in  the  Atherton  case,  are  certainly  to  be  deplored. 

§  53.    Estfvpel  to  question  a  divorce  judgment.    It  has 

been  held  in  several  states  that  if,  after  one  spouse  had  ob- 
tained a  divorce  which  under  the  rules  discussed  in  this 
chapter  might  have  been  attacked  and  adjudged  invalid, 
the  other  spouse  remarried  after  learning  of  the  divorce 
judgment,  he  or  she  is  thereby  estopped  to  afterward  deny 
the  validity  of  tiie  divorce  and  assert  rights  based  on  such 
denial.<^^ 


66 — See  the  tabulation  and  an- 
alysis of  the  cases  in  the  state 
courts  in  the  opinion  in  Haddock 
v.  Haddock. 

Since  the  decision  in  the  Had- 
dock case,  decisions  refusing  rec* 
ognition  to  divorces  obtained  in 
other  states  have  been  made  in 
California  (Brugulere  v.  Bru- 
guiere,  172  Cal.  199,  Ann.  Cas. 
1917  E  122),  Maryland  (Walker 
T.  Walker,  125  Md.  649,  Ann.  Cas. 
1916  B  934),  and  Massachusetts 
(Perkins  v.  Perkins,  226  Mass.  82, 
K  R.  A.  1917  B  1028). 

On  the  other  hand  Connecticut, 
Ctoorgia  and  Missouri  have  given 
recognition,  on  varying  states  of 
fact,  to  divorcee  granted  in  other 
states,  and  to  which  they  might 
han^  refused  recognition  luider 
the  doctrine  of  the  Haddock  case. 
Oildersleeve  v.  Oildersleeve,  88 
Conn.  689  Ann.  Cas  1016  B  920; 
Joyner  v.  Joyner,  131  Ga.  217,  127 
Am.  St.  Rep.  220,  18  L.  R.  A.  (N. 


S.)  647;  Howard  t.  Strode,  242 
Mo.  210,  Ann.  Cas.  1913  C  1057. 
In  the  0>nnecticut  case  the  evi- 
dence left  the  bona  fides  of  the 
residence  in  South  Dakota  at  least 
questionable. 

The  Supreme  Court  of  Tennes- 
see, while  holding  that  a  divorce 
judgment  in  a  state  where  the 
plaintift  had  his  actual  domicile 
is  conclusive  in  so  far  as  it  puts 
an  end  to  the  marital  relation, 
holds  that  the  question  of  alimony 
and  other  property  rigbts,  'which 
were  not  expressly  passed  upon 
in  the  divorce  action,  are  still 
open  to  litigation  wherever  the 
question  may  lawfully  arise. 

Toncray  v.  Toncray,  123  Tenxt 
476.  34  L.  R.  A.  (N.  S.)  1106,  Ann. 
Cas.  1912  C  284. 

The  recognition  of  a  divorce 
decree  granted  in  a  suit  in  which 
no  service  was  made  on  a  non- 
resident defendant  is  based  on 
the  theory  that  it  acts  npon  the 
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In  most  of  these  cases  the  estoppel  was  asserted  against  a 
mere  property  claim,  as  where  a  divorced  wife  remarried, 
and  after  the  death  of  the  divorcing  husband  demanded 
dower  or  a  distributory  share  in  his  estate.  But  in  the  most 
recent  case''^  the  divorced  wife,  on  being  advised  that  the 
divorce  was  invalid,  procured  an  annuUment  of  her  later 
marriage  and  then  sued  the  divorcing  husband  for  the 
maintenance  of  herself  and  their  child.  The  denial  of  this 
claim  under  the  doctrine  of  estoppel  comes  perilously  near 
to  establishing  a  divorce  by  mutual  consent. 

The  plaintiff  who  sued  for  and  obtained  a  divorce  is  also 
estopped  to  afterward  claim  that  the  divorce  was  void  for 
lack  of  jurisdiction.^^ 


marital  status,  and  is  a  Judgment 
in  rem;  but  if  the  decree  was  only 
for  a  separation,  or  divorce  a 
mensa  et  thoro»  it  is  purely  In 
personam,  and  entitled  to  no  rec^ 
ognition.  Pettis  v.  Pettis,  91 
Conn.  608,  4  A.  L.  R.  852  and 
note. 

56— Binffulere  t.  Brogridere,  172 
€aL  19»,  Ann.  Cas.  1917  £  12S  and 


note  I  Arthur  t.  Israel,  15  Oolo. 
147,  22  Am.  ®L  Rep.  381,  10  L.  R. 
A.  693;  Mohler  y.  Shank,  93  Iowa 
273,  67  Am.  St.  Rep.  274,  34  L.  R. 
A.  161;  Marvin  y.  Foster,  61  Minn. 
154,  52  Am.  St  Rep.  586. 

57— Brugaiere  y.  BruguierSt 
8upra, 

58— Laird  y.  State,  79  Tex. 
Crinu  129,  8  A.  U  R.  522  and  note. 


APPENDIX  TO  CHAPTER  DL 

THE  UNITED  STATES  CENSUS  REPORT  ON  MAR- 
RIAGE AND  DIVORCE,  1887-1906;  AND  THE 
SUPPLEMENTAL  REPORT  FOR  1916. 

In  1908  and  1909  the  United  States  Census  Bureau  pub- 
lished the  results  of  an  elaborate  investigation  of  marriage 

and  divorce  in  the  United  States  from  1887  to  1906  inclu- 
sive.   A  summary,  prepared  by  the  Bureau  for  the  use  of 

newspapers  and  other  periodicals,  contained  so  much  mat- 
ter of  interest  in  connection  with  the  legal  aspects  of  mar- 
riage and  divorce  that  it  seemed  desirable  in  preparing  the 
first  edition  of  this  text-book  to  quote  at  length  from  it. 

In  1919  the  Census  Bureau  issued  a  supplemental  report, 
giving  the  statistics  of  marriage  and  divorce  for  the  single 
calendar  year  of  1916.  It  seems  best  to  retain  the  general 
discussion  of  the  topic  as  taken  from  the  earlier  and  fuller 
report,  adding  in  some  cases  the  corresponding  figures  for 
1916 ;  and  also  to  give  a  table  showing  the  total  number  of 
divorces  in  each  state  for  the  years  1880,  1900,  1906  and 
1916,  which  shows  strikingly  the  steady  increase  of  the  di- 
vorce ratio. 

MARRIAGE  RATE. 

The  marriage  rate  in  the  United  States  in  the  year  1900 
was  93  per  10,000  population.  Based  upon  the  adult  un- 
married (single,  widowed,  and  divorced)  population,  the  rate 
becomes  321  per  10,000,  indicating  that  in  each  year  some- 
thing over  6  per  cent  of  the  unmarried  adult  population 
marry.  (The  marriage  rate  for  1916  was  105  per  10,000 
population.)  The  marriage  rate  based  on  the  total  popula- 
tion is  higher  in  the  United  States  than  in  any  other  country 
for  which  reliable  statistics  are  available.    But  taking  the 
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marriageable  population  as  the  basis — that  is,  the  popula- 
tion which  is  of  marriageable  age  but  not  married — ^the  rate 
in  the  United  States  is  not  as  high  as  it  is  in  Hungary,  is 
about  the  same  as  it  is  in  Saxony,  but  is  higher  than  in  any 
of  the  other  countries  included  in  the  comparison. 

THE  INCREASE  IN  THE  DIVORCE  RATE. 

The  total  number  of  divorces  reported  for  the  twenty 
years,  1887  to  1906  inclusive,  was  945,625.  For  the  twenty 
years,  1867  to  1886  inclusive,  the  number  reported  was 
328,716,  or  hardly  more  than  one-third  of  the  number  jre- 
corded  in  the  second  twenty  years.  At  the  beginning  of  the 
forty-year  period  divorces  occurred  at  the  rate  of  10,000  a 
year ;  at  the  end  of  that  period  the  annual  number  was  about 
66,000.  (In  1916, 112,036  divorces  were  granted.)  This  in- 
crease, however,  must  be  considered  in  connection  with  the 
increase  in  population. 

An  increase  of  30  per  cent  in  population  between  the 
years  1870  to  1880  was  accompanied  by  an  increase  of  79 

per  cent  in  the  number  of  divorces  granted.  In  the  next 
decade,  1880  to  1890,  the  population  increased  25  per  cent 
and  divorces  70  per  cent,  and  in  the  following  decade,  1890 
to  1900,  an  increase  of  21  per  cent  in  population  was  ac- 
companied by  an  increase  of  66  per  cent  in  the  number  of 
divorces.  In  the  six  years  from  1900  to  1906,  population, 
as  estimated,  increased  10.5  per  cent  and  divorces  29.3 
per  cent. 

It  thus  appears  that  at  the  end  of  the  forty-year  period 
divorces  were  increasing  about  three  times  as  fast  as  popu- 
lation, while  in  the  first  decade  (1870  to  1880)  they  in- 
creased only  about  two  and  two-thirds  as  fast.  The  1916 
report  shows  an  increase  in  population  of  18i^  per  cent, 

and  in  divorces  of  55i/^  per  cent,  between  1906  and  1916. 
These  figures  are  not  exact,  as  the  population  for  both  those 
years  is  estimated ;  but  it  shows  a  continuance  of  the  three- 
fold increase  of  divorces  as  compared  with  population. 


182  MAJB&IAGE  AND  DIVORCE 

The  divorce  rate  per  100,000  population  increased  from 
29  in  1870  to  82  in  1905,  and  to  112  in  1916.  In  1870  there 
was  1  divorce  for  every  3,441  persons,  in  1905  1  for  every 
1,218,  and  in  1916  1  for  every  895.  Since  it  is  only  married 
I)eople  who  can  become  divorced,  a  more  significant  divorce 
rate  is  that  which  is  based,  not  upon  total  population,  but 
upon  the  total  married  population.  The  rate  per  100,000 
married  population  was  81  in  the  year  1870  and  200  in  the 
year  1900.  This  comparison  indicates  that  divorce  was  in 
1900  two  and  one-half  times  as  common,  compared  with 
married  population,  as  it  was  thirty  years  before.  A  divorce 
rate  of  200  per  100,000  married  population  is  equivalent  t() 
2  per  1,000  maried  population.  Since  1,000  married  people 
represent  500  married  couples,  it  follows  that  in  each  year 
4  married  couples  out  of  every  1,000  secure  a  divorce. 

This  does  not  mean  that  only  4  marriages  out  of  1,000  are 
terminated  by  divorce.  The  rate,  it  will  be  noted,  is  an 
annual  rate,  continuously  operative,  and  comes  far  short  of 
measuring  the  probability  of  ultimate  divorce.  The  avail- 
able data  indicate,  however,  that  not  less  than  1  marriage 
in  12  is  ultimately  terminated  by  divorce. 

Divorce  rates  appear  to  be  much  higher  in  the  United 
States  than  in  any  of  the  foreign  countries  for  which  sta- 
tistics relating  to  this  subject  have  been  obtained. 

The  number  of  divorces  to  100,000  population,  as  reported 
for  each  state  in  1880, 1900, 1906  and  1916  were  as  follows : 

Divorce  Rate  Per  100,000 

Population. 

State  or  Territory                  1880  1900  1906  1916 

Continental  United  States 88  78  84  112 

North  Atlantic  Division — 

Maine 78  117  108  91 

New  Hampshire 85  112  112  158 

Vermont 47  75  86  116 

Massachusetts 80  47  49  63 
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Rhode  Island 98 

Connecticut 61 

New  York 16 

New  Jersey 18 

Pennsylvania . ..«•.  21 

South  Atlantic  Division — 

Delaware — —  10 

Maryland .. .  12 

District  of  Columbia 81 

Virginia 11 

West  Virginia 26 

North  Carolina 6 

South  Carolina ..  1 

Georgia - - 14 

Florida 68 

North  Central  Division — 

Ohio 48 

Indiana 70 

Illinois 68 

Michigan 72 

Wisconsin  41 

Minnesota 27 

Iowa 60 

Missouri 40 

North  Dakota 46 

South  Dakota 48 

Nebraska 48 

Kansas ..  44 

South  Central  Division- 
Kentucky  «« 86 

Tennessee 88 

Alabama 27 

Mississippi « 80 

Louisiana 10 


105 

74 

101 

50 

64 

77 

28 

26 

32 

23 

28 

40 

86 

42 

68 

16 

26 

98 

40 

66 

74 

68 

28 

13 

88 

64 

91 

64 

86 

67 

24 

18 

81 

0 

0 

0 

26 

86 

64 

79 

181 

162 

91 

106 

148 

142 

154 

201 

100 

112 

189 

104 

122 

174 

65 

65 

69 

55 

66 

86 

98 

107 

149 

108 

122 

171 

88 

67 

65 

95 

118 

84 

82 

104 
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109 

122 

148 

84 

92 

129 

89 

102 

127 

69 

107 

101 

74 

113 

104 

41 

67 

78 
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Arkansas 53        186        165        217 

Oklahoma 129        141        168 

Texas 49        131        145        198 

Western  Division — 

Montana 125  167  151  823 

Idaho 58  120  122  189 

Wyoming 111  118  114  170 

Colorado 138  158  167  113 

New  Mexico 12  73  79  102 

Arizona 47  120  124  240 

Utah 114  92  115  152 

Nevada 106  111  178  607 

Washington 75  184  220  225 

Oregon 92  134  179  255 

California 84  108  110  190 

It  will  be  noticed  in  the  above  statistical  table  that  the 
states  where  the  proportion  is  very  large  are  almost  entirely 
in  the  west  and  southwest.  In  1900  no  state  had  a  divorce 
rate  of  two  hundred  to  one  hundred  thousand  of  population. 
The  states  which  had  one  hundred  and  twenty  or  more  were 
as  follows:  Washington  184;  Montana  167;  Colorado  158; 
Indiana  142 ;  Arkansas  136 ;  Oregon  134 ;  Texas  131 ;  Okla- 
homa 129 ;  Idaho  129 ;  Arizona  120.  The  only  Atlantic  coast 
state  approaching  these  figures  was  Maine  in  which  the 
number  of  divorces  was  117. 

In  1916  seven  states  exceeded  200  to  the  100,000  of  popu- 
lation: Nevada  607;  Montana  323;  Oregon  255;  Arizona 
240;  Washington  225;  Arkansas  217;  and  Indiana  201. 
Sixteen  other  States  exceeded  120.  Of  these  twenty-three 
states,  only  one,  New  Hampshire,  was  within  the  North 
Atlantic  division. 

Of  the  states  having  the  fewest  divorces  South  Caro- 
lina leads,  no  divorce  having  been  permitted  by  law  in 
that  state  since  1878.  The  next  states  in  order  of  scarcity 
of  divorce  in  1916  were  District  of  Columbia  13;  North 
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Carolina  31 ;  New  York  32 ;  New  Jersey  40 ;  Georgia  54,  and 
Pennsylvania  58;  but  in  each  case  except  the  District  of 
Columbia  this  rate  was  a  considerable  increase  above  pre- 
vious years. 

WIVES  OBTAIN  TWICE  AS  MANY  DIVORCES  AS  HUSBANDS. 

Two-thirds  of  the  total  number  of  divorces  granted  in  the 
periods  covered  by  these  investigations  were  granted  to  the 
wife.  This  ratio  tends  to  slightly  increase ;  in  1916  31.1  per 
cent  of  divorces  were  obtained  by  the  husband,  68.9  per 
cent  by  the  wife. 

Without  any  reference  to  the  question  of  which  party  is 
the  more  frequently  responsible  for  the  marital  unhappi- 
ness  that  leads  to  divorce,  it  may  be  said  that  the  wife  has 
a  legal  ground  for  divorce  more  frequently  than  the  hus- 
band ;  that  is  to  say,  there  are  certain  well-recognized  and 
comparatively  common  grounds  that  are  more  readily  appli- 
cable as  against  the  husband  than  as  against  the  wife.  Not- 
ably there  is  "neglect  to  provide"  or  nonsupport,  which,  for 
the  husband  seeking  divorce,  is  hardly  an  available  ground, 
although  the  investigation  found  six  cases  in  the  state  of 
XJlah  in  which  the  husband  obtained  a  divorce  on  that 
ground.  Cruelty,  although  occasionally  the  ground  for 
divorces  granted  to  husbands,  is  more  generally  existent  as 
a  cause  for  the  wife's  seeking  a  divorce.  Five  divorces  for 
cruelty  are  granted  to  the  wife  for  every  one  granted  to  the 
husband. 

CAUSES  OF  DIVORCE 

The  most  common  single  ground  for  divorce  is  desertion. 
This  accounted  in  1916  for  36.8  per  cent  of  all  divorces,  al- 
most exactly  one-half  of  those  granted  to  the  husband,  and 
32  per  cent  of  those  granted  to  the  wife. 

The  next  most  important  ground  of  divorce  is,  for  hus- 
bands, adultery,  and  for  wives,  cruelty.    Of  the  divorces 
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granted  to  husbands  in  1916  20.3  per  cent  were  for  adul- 
tery ;  and  of  those  granted  to  wives  83.2  per  cent  (a  greater 
proportion  than  for  desertion)  were  for  cruelty.  Only  7V^ 
per  cent  of  the  divorces  granted  to  wives  were  for  adultery 
of  the  husband,  and  17.4  per  cent  of  divorces  granted  to 
husbands  were  for  cruelty  on  the  part  of  the  wife. 

Drunkenness  was  the  ground  for  divorce  in  4.5  per  cent 
of  the  cases  in  which  the  wife  brought  suit,  and  in  0.8  per 
cent  of  the  cases  in  which  the  suit  was  brought  by  the 
husband. 

The  above  percentages  represent  those  cases  in  which  the 
specified  cause  was  the  sole  ground  on  which  the  divorce 
was  granted.  Very  frequently,  however,  divorces  are 
granted,  not  upon  one  ground  only,  but  upon  two  or  more 
in  combination. 

In  many  cases  in  which  drunkenness  or  intemperance  was 
not  recognized  in  the  decree  of  the  court  as  a  ground  for 
divorce  it  appears  to  have  been  present  as  a  contributory 
influence. 

FEW  DIVORCE  CASES  CONTESTED. 

From  1887  to  1906,  only  15  per  cent  (in  1916  only  13.6 
per  cent)  of  the  divorces  were  returned  as  contested,  and 
probably  in  many  of  these  cases  the  contesting  was  hardly 
more  than  a  formality.  Of  those  divorces  in  which  notice 
upon  the  defendant  was  served  personally  20  per  cent  were 
contested,  while  in  those  cases  in  which  notice  was  served 
by  publication  in  newspapers  only  3  per  cent  were  contested. 
The  latter  form  of  notice  is  commonly  employed  where  the 
residence  of  the  defendailt  is  outside  the  state  in  which  the 
suit  is  brought,  or  is  unknown.  In  about  one  divorce  case 
out  of  three  the  residence  of  the  defendant  is  either  outside 
the  state  or  is  unknown,  the  percentage  residing  outside  the 
state  being  20.6  per  cent,  and  the  percentage  for  which  the 
residence  is  unknown  being  12.6. 
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ONE  DIVORCED  WIFE  IN  EIGHT  GETS  ALIMONY. 

Alimony  was  demanded  in  18  per  cent  of  the  divorces 
granted  to  the  wife,  and  was  granted  in  12.7  per  cent.  In 
other  words,  3  wives  out  of  16  to  whom  divorces  were 
granted  asked  for  alimony,  and  2  out  of  16,  or  1  out  of  8, 
obtained  it.  In  1916  this  proportion  was  considerably 
greater.  In  divorces  granted  to  the  wife  alimony  was  asked 
in  26.7  per  cent  of  the  cases,  and  granted  in  19.9  per  cent. 

DURATION  OF  DIVORCED  MARRIAGES. 

The  average  duration  of  marriages  terminated  by  divorce 
is  about  ten  years.  Sixty  per  cent,  or  three-fifths,  last  less 
than  ten  years  and  40  per  cent  last  longer. 

The  number  of  divorces  occurring  in  the  first  year  of 
married  life  during  the  entire  period  of  1887  to  1906  was 
18,876 ;  the  number  increased  to  27,764  in  the  second  year 
of  married  life,  and  reached  its  maximum  in  the  fifth  year, 
when  it  became  68,770.  From  that  point  on  the  number 
diminished  year  by  year,  but  did  not  fall  below  the  number 
granted  in  the  first  year  of  married  life  until  the  eighteenth 
year  was  reached. 

The  rapidity  with  which  matters  come  to  a  crisis  in  the 
married  careers  of  divorced  couples  is  more  clearly  indicated 
by  the  number  of  years  which  elapsed  between  marriage 
and  separation.  Usually  separation  precedes  divorce  by  a 
considerable  length  of  time ;  and  a  certain  period  must  nec- 
essarily elapse  before  a  divorce  can  be  obtained  after  the 
occasion  for  it  arises.  The  number  of  years  from  marriage 
to  separation  was  ascertained  in  cases  of  770,929  divorced 
couples.  Of  these  98,460,  or  12.8  per  cent,  separated  in  the 
first  year  of  married  life,  and  109,689,  or  14.2  per  cent,  in 
the  second  year;  in  the  third  year  the  number  falls  off  to 
76,102 ;  at  the  end  of  the  fifth  one-half  of  the  total  number 
of  separations  have  taken  place.  But  it  is  a  somewhat  sur- 
prising fact  that  24,148  married  couples,  or  3.1  per  cent  of 
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the  total  number,  separated  and  became  divorced  after  the 
completion  of  twenty-five  years  of  married  life. 

CHILDREN  IN  DIVORCE  CASES. 

Children  were  reported  in  89.8  per  cent  of  the  total  num- 
ber of  divorced  cases.  The  proportion  is  much  larger  for 
divorces  granted  to  the  wife  than  for  divorces  granted  to 
the  husband ;  children  being  present  in  46.8  per  cent  of  the 
former  class  of  divorces  and  26  per  cent  of  the  latter.  A 
reason  suggested  for  this  is  that  the  children  are  usually 
assigned  by  the  court  to  the  mother,  and  to  her,  therefore^ 
divorce  does  not  imply  separation  from  her  children,  while 
to  the  husband  it  involves  a  severance  of  the  parental  as  well 
as  the  marital  relation.  The  corresponding  figures  for  1916 
were :  children  recorded  in  37.7  per  cent  of  all  divorces ;  in 
42.2  per  cent  of  divorces  obtained  by  the  wife,  and  in  27.8 
per  cent  of  those  obtained  by  the  husband. 


CHAPTER  X 


THE  PERSONAL  RIGHTS  OF  HUSBAND  AND  WIFE. 

A.    As  Between  Each  Other. 

§  54  The  general  principle.  The  general  principle  con- 
trolling the  rights  of  husband  and  wife  is  not  unity,  other- 
wise there  could  be  no  reciprocal  rights  and  duties;  it  is 
rather  the  establishment  of  a  family,  as  the  family  is  under- 
stood in  Christian  civilization,  with  its  close  bond  of  mu- 
tual relations,  rights  and  duties.  That  the  husband  is  the 
head  of  the  family^  continues  to  be  more  true  as  to  their 
personal  than  as  to  their  property  rights.  Yet  that  fact — 
the  headship  of  the  husband — ^grows  rather  out  of  the  exist- 
ing and  recognized  customs  of  civilization,  and  the  natural 
qualities  of  the  parties  (the  greater  strength  and  activity  of 
the  man,  the  greater  gentleness  and  especially  the  maternal 
function  of  the  woman) ,  than  out  of  any  right  of  command 
upon  his  part.  If  a  husband  should  seek  to  reverse  the 
rule  of  modem  society,  should  decide  to  cook  the  meals  and 
attend  to  the  children  himself,  and  order  his  wife  to  get 
employment  in  the  factory  to  support  the  family,  the  theory 
of  the  husband's  headship  would  hardly  justify  his  action. 
It  is  rather  his  natural  headship,  arising  from  the  fact  that 
he  supports  and  maintains  the  family,  and  must  necessarily 
determine  its  expenditures,  find  and  fix  the  place  of  abode, 
determine  the  manner  of  life,  and  have  the  wife's  co-opera- 
tion in  the  family  life  so  fixed. 


1— Com.  Y.  Wood,  97  Mass.  228; 
Com.  T.  CarroU,  124  Mass.  30; 
Poop  v.  Poor,  8  N.  H.  307,  314; 
Henley  t.  Wilson,  137  Cal.  273,  92 
Am.  St  Rep.  160;  Hardeiibergli  ▼. 


Hardenbergh,  14  Oal.  664. 

The  Married  Women's  Act  was 
not  Intended  "to  absolve  a  mar- 
ried woman  from  the  duties  which 
she  owes  to  her  husband  to  ren- 
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The  wife  takes  the  husband's  name^^  and  his  status  as  a 
citizen  or  alien' ;  his  change  of  domicile  or  of  citizenship^" 
changes  hers. 


der  him  service  In  his  hoosehold* 
to  care  for  him  and  their  common 
children  with  dutiful  aftection 
when  he  or  they  need  her  care, 
and  to  render  all  the  services  in 
her  hoosehold  "wihich  are  com- 
monly expected  of  a  married 
woman  according  to  her  station  in 
life.  Nor  was  it  the  purpose  of 
the  statute  to  absolve  her  from 
due  obedience  and  submission  to 
her  husband  as  head  and  master 
of  his  household,  or  to  depose 
him  from  the  headship  of  his  fam- 
ily which  the  common  law  gave 
him.  He  still  remains  liable  to 
support  and  protect  his  wife,  and 
responsible  to  society  for  the 
£X>od  order  and  decency  of  his 
household.  He  is  to  determine 
where  he  and  his  family  shall 
have  a  domicile,  how  his  house- 
hold shall  be  regulated  and  man- 
aged, and  who  shall  be  members 
of  his  family."  Coleman  y.  Burr, 
98  N.  Y.  17,  45  Am.  Rep.  160. 

2-— Fendall  v.  Qoldsmid,  2  Pr. 
D.  263. 

S — See  ante,  S  30. 

4 — ^Anderson  v.  Watt,  138  U.  S. 
694,  706;  Haddock  t.  Haddock,  201 
U.  S.  562,  571,  6  Ann.  Cas.  4; 
Kennedy  y.  Kennedy,  87  111.  250; 
Cone  V.  Cone,  61  S.  C.  512;  Par- 
rett  T.  Palmer,  8  Ind.  Ap.  356,  52 
Am.  St  RepL  479. 

The  greater  recognition  of  the 
separate  personal  rights  of  the 
married  *woman  in  modem  law 
has  led  the  courts  to  declare  In 
many  cases  where  the  husband 


lias  deserted  her  or  driven  her 
away  from  him,  and  especially  in 
cases  where  litigation  had  oc- 
curred between  them,  that  the 
wife  had  obtained  a  domicile  in- 
dependent of,  and  separate  from, 
that  of  the  husband. 

But  if  their  personal  relatitms 
are  still  those  of  husband  and 
wife,  the  common  law  doctrine  re- 
mains in  force. 

"The  question  raised  on  the 
agreed  statement  of  facts  Is 
"whether  a  married  woman,  while 
the  unity  of  the  marriage  relation 
exists  undisturbed  between  them, 
can  acquire  a  domicile  other  than 
that  of  her  husband.  In  behalf  of 
the  plaintift  it  is  contended  that 
she  can.  The  contention  rests  on 
the  argument  that  the  common 
law  status  of  a  married  woman, 
by  which  her  legal  existence  is 
suspended  during  the  marriage, 
or  merged  in  that  of  her  husband, 
has  largely  ceased  to  obtain  in 
modem  times,  and  especially  in 
this  state,  where  the  law  recog- 
nizes her  as  having  a  separate  ex- 
istence and  separate  rights  as  to 
her  property,  and  consequently 
separate  interests. 

After  a  careful  examination  of 
the  authorities,  however,  we  have 
come  to  the  conclusion  that, 
though  a  wife  may  acquire  a 
domicile  distinct  from  that  of  her 
husband  whenever  it  is  necessary 
or  proper  for  her  to  do  so — as, 
for  instance,  v^ere  the  husband 
and  wife  are  living  apart  by  mn- 
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If  she  is  deserted  by  him,  or  leaves  him  for  just  cause, 
she  acquires  a  separate  domicile,  not  only  for  the  purpose 
of  bringing  a  divorce  action,  but  for  all  purposes.® 

But  if  she  is  living  apart  from  him  without  sufficient 
cause,  his  domicile  is  still  her  legal  domicile.'^ 

§  55.  The  duties  common  to  both.  It  is  the  duty  resting 
alike  upon  both  to  live  together  in  the  marital  relation,  to 
treat  each  other  with  (if  not  love,  at  least  with)  kindness, 
to  co-operate  in  the  maintenance  of  the  home»  and  in  the 
care  of  any  children  of  the  marriage.^. 

But  these  duties  may  cease  to  exist  as  against  one  or  the 
other  in  certain  cases:  (a)  such  causes  as  will  justify  a 
divorce  will  justify  a  refusal  by  the  injured  parly  to  live 
longer  with  the  guilty  one;  (b)  often  a  less  offense  will 
justify  a  separation  than  would  be  cause  for  a  divorce.  For 
instance,  non-support  (not  usually  a  ground  of  divorce) 
would  make  it  necessary  for  the  wife  in  many  cases  to  leave 
the  husband,  in  order  that  she  might  be  free  to  work,  or 
might  obtain  a  home  with  friends;  and  so  of  course  it 
would  justify  her  in  leaving  him.  So  a  less  degree  of 
cruelly  would  justify  a  wife  in  leaving  her  husband,  at 
least  for  the  time,  than  would  entitle  her  to  a  divorce.® 


tual  coxisent,  or  where  the  wife 
has  been  abandoned  by  the  hus- 
band, or  for  purposes  of  divorce, 
or.  In  short,  whenever  the  wife 
has  adversary  Interests  to  those 
of  the  husband — she  cannot  ac- 
quire such  a  domicile  so  long  as 
the  unity  of  the  marriage  relation 
continues,  notwithstanding  that 
from  considerations  of  health,  as 
in  the  present  case,  or  of  expe- 
diency, one  of  the  parties,  with 
the  consent  of  the  other,  is  ac^ 
tually  living  in  a  difCerent  place 
from  the  other." 
Howland  t.  Granger,  22  R,  L  L 


S-T-Keney  v.  Owen,  7  Wall.  (U. 
S.)  496;  Kircher  v.  Murray,  64 
Fed.  617. 

And  see,  ante,  SS  80,  81. 

6— Williamson  v.  OsentoB,  282 
V.  S.  619. 

7— Anderson  v.  Watt,  138  U.  S. 
694,  706.  And  see  the  full  note, 
Ann.  Gas.  1916  D  397. 

8— Bennett  v.  Bennett,  116  N. 
T«  684,  6  L.  B.  JL  668;  Foot  v. 
Card,  58  Conn.  1,  18  Am.  St  Rep. 
215,  6  L.  R.  A.  829. 

9-— Watts  y.  Watts,  160  Mass. 
464,  39  Am.  St  Rep.  509,  23  L.  R. 
A.  187;  Lyster  v.  Lyster,  111  Mass. 


192 


HUSBAND  AND  WIFE 


§  56.    Tlie  especial  duties  and  rights  of  the  husband.  The 

distinctive  duties  resting  upon  the  husband  are  to  provide 
a  home,  to  support  the  wife  and  children/^^  to  protect  her 
and  them  from  injury  or  insult.  Each  of  these  duties  in- 
volves the  rights  requisite  to  the  performance  of  the  duty. 
Thus,  a  husband  has  the  same  right  to  protect  his  wife,  to 
assert  and  maintain  her  rights,  even  to  kill  a  person,  if 
necessary,  in  her  defense^  that  he  would  have  in  his  own 
behalf." 

The  duty  of  the  husband  to  provide  a  home  implies  his 
right  to  select  and  fix  the  marital  abode.  In  this  respect 
more  than  in  any  other  the  husband's  headship  of  the  fam- 
ily is  manifest.  The  wife  must  live  with  him,  and  not  he 
with  her.  A  refusal  on  her  part  to  live  in  the  home  which 
he  selects  or  provides,  because  of  a  difference  of  choice  be- 
tween them,  would  be  a  breach  of  her  marital  obligation 
and  constitute  her  a  deserter.^^ 


827;  Laing  v.  Laing,  21  N.  J.  Eq. 
248;  Gillin waters  t.  Qilllnwaters» 
28  Mo.  60;  Peo.  v.  Mercein,  8 
Paige  Ch.  (N.  Y.)  47,  68. 

10— The  duty  of  support  wiU  be 
more  fully  treated  hereafter;  see 
post,  §  78. 

11— Estep  V.  Com.,  86  Ky.  39,  9 
Am.  St  Rep.  260;  Hathaway  y. 
State,  32  Fla.  56. 

12— Franklin  T.  Franklin,  190 
STass.  349,  4  L.  B.  A.  (N.  S.)  145, 
5  Ann*  Cas.  851;  Hair  v.  Hair,  10 
Rich.  Eq.  (S.  C.)  163;  Harden- 
bergh  t.  Hardenbergh,  14  GaL 
654;  Babbitt  y.  Babbitt,  69  HI. 
277;  Kennedy  v.  Kennedy,  87  111. 
250;  Gahn  y.  Darby,  36  La.  Ann. 
70;  Messenger  y.  Messenger,  56 
Mo.  329;  Hunt  y.  Hunt.  29  N.  J. 
Eq.  96;  Isaacs  y  Isaacs,  71  Neb. 
537. 

The  case  of  Franklin  t.  Frank- 


lin was  that  of  a  mjan  who  eml- 
grrated  to  America  from  England, 
and  when  he  had  obtained  a  good 
position  wrote  to  his  wife  asking 
her  to  come  to  him  and  sending 
her  money  for  her  passage.  Her 
refusal  to  leaye  her  natlye  coun- 
try to  Join  him  here  was  held  to 
be  desertion,  entitling  him  to  di- 
vorce. 

Bishop  y.  Bishop,  30  Pa.  St  413; 
is  directly  contrary.  The  greater 
difficulty  and  noyelty  of  the  ocean 
voyage  in  1849,  as  compared  with 
that  in  1891,  is  referred  to  In 
FYanklin  y.  B^anklin  as  a  ground 
of  distinction  between  the  two 
cases. 

In  Copping  y.  Termini,  135  La. 
224,  L.  R.  A.  1916  A  222,  the  Wife's 
refusal  to  leave  the  home  of  her 
parents  to  go  with  her  husband 
waa  held  czcuBed  by  her  ill  bealth 
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But  the  husband  must  have  selected  and  provided  the 
home  in  good  faith,  and  in  reasonable  accordance  with  his 
means  and  their  accustomed  mode  of  life.^^  if  he  should 
select  a  location  for  no  reason  except  that  it  was  obnoxious 
to  the  wife,  with  the  intention  of  driving  her  to  a  refusal,^* 
or  should  require  her  to  remove  when  her  health  would  not 
permit  her  to  do  so  safely,^^  or  should  demand  that  she 
leave  her  home  and  come  to  him,  when  he  had  in  fact  pro- 
vided no  home  for  her,^^*  her  refusal  would  be  justified. 
The  whole  tendency  of  modem  social  life  is  to  magnify  the 
wife's  right  to  considerate  treatment  from  the  husband, 
and  to  make  it  his  duty  to  provide,  within  the  reasonable 
limits  of  his  ability,  for  her  comfort  and  happiness  as  well 
as  for  her  mere  bodily  shelter  and  f ood.^^ 


and  his  Inability  to  support  the 
famUy  in  a  separate  home. 

In  Haymond  ▼.  Ha3rmond,  74 
Tex.  414,  a  wife  lirin^  in  Texas 
was  held  justified  in  refusing  to 
follow  her  husband  to  a  residence 
in  Central  America,  the  court  say- 
ing: "WhUe  this  rule  (that  the 
husband  has  the  right  to  change 
the  marital  domicile,  and  the  wife 
must  follow  him)  has  been  held 
to  apply  to  emigration  to  a  for- 
eign gOYemment  as  well  as  to  a 
sister  state,  other  principles,  in- 
Yolving  among  others  questions 
of  health  and  conditions  of  civili- 
sation, give  it  a  limited  applica- 
tion." 

The  fact  that  before  the  mar- 
riage the  husband  promised  that 
he  would  not  take  the  wife  away 
from  the  neighborhood  of  her 
f^unily  does  not  destroy  his  right 
to  make  such  removal.  Hair  v. 
lOair,  10  Rich.  Eq.  (S.  C.)  163. 

13— Walker  v.  Lalghton,  81  N. 


H.  Ill;  Vosburg  t.  Vosbnrg,  136 
Cal.  196,  203. 

14 — ^Boyce  v.  Boyce,  23  N.  J.  Eq. 
337;  Walker  v.  Laighton,  31  N.  H. 
111. 

15 — Gleason  t.  Gleason,  4  Wise. 
81. 

16— Phelan  t.  Fhelan,  35  111. 
Ap.  511;  Turner  v.  Turner,  26  Ind. 
Ap.  677.  But  where  the  husband 
has  become  poor,  and  is  obliged 
to  remove  to  another  city  in  a 
search  for  work,  and  in  good  faith 
urges  his  wife  to  come  and  live 
with  him,  she  is  not  Justified  in 
refusing  because  he  has  no  house 
engaged,  and  she  is  expecting 
childbirth,  and  is  comfortably  pro- 
vided for  "where  she  is.  Messen- 
ger V.  Messenger,  66  Mo.  329. 

17_6ond  V.  Bond,  46  Wash.  511. 

In  Senft  v.  Carpenter,  18  R.  I. 
545,  the  wife  was  a  nervous  in- 
valid. The  husband  insisted  on 
her  going  to  an  insane  asylum 
and  refused  to  support  her  else- 
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It  is  also  his  duty,  and  consequently  his  right,  to  so  regu- 
late his  household  as  to  assure  the  maintenance  of  order  and 
the  observance  of  law.  He  is  therefore  liable  to  prosecu- 
tion, if  the  wife  carries  on  the  iUegal  sale  of  liquor,  or  the 
business  of  prostitution/^  in  the  house,  even  if  she  be  the 
owner  of  the  house,^^  unless  he  had  actually  made  bona  fide 
efforts  to  stop  such  use  of  the  premises,  and  she  had  con- 
tinued it  against  his  will.2<> 


where.  She  then  went  to  a  sis- 
ter's home,  who  sued  the  husband 
for  her  board  and  care.  The  ap- 
peUate  court  approved  a  charge 
as  foUows:  "When  the  husband 
falls  and  refuses  to  provide  a  mat- 
rimonial home,  and  says:  'Here,  I 
will  support  my  wife  at  such  a 
place,  no  matter  how  distasteful  it 
may  be  to  the  wife,  no  matter  how 
unfortunate  it  may  be  to  her,  if 
her  physical  condition  should  be 
such  as  to  require  sympathy  and 
attendance  and  the  loving  minis- 
trations of  kindred,'  ♦  ♦  ♦  that 
is  going  further  than  he  has  a 
right  to  gt>." 

"A  wife  is  neither  the  slave  nor 
the  servant  of  a  husband.  He  is 
the  head  of  the  house,  to  whom  as 
such  she  is  subordinate.  But  she 
is  at  the  same  time  his  compan- 
ion, the  partner  and  sharer  of  his 
fortune,  in  many  respects  his 
equal;  who  in  her  appropriate 
sphere  Is  entitled  to  share  largely 
in  his  authority.  And  he  is  bound 
not  only  to  honor  and  support 
her,  but  to  accord  to  her  freely 
and  liberally  all  her  rights,  and 
to  guarantee  to  her  the  full  and 
free  enjoyment  of  all  her  Just 
privileges  and  prerogatives  as  the 
mistress  of  the  family.  In  a  par- 
ticular manner  he  is  bound  to 


leave  her  tree  to  enjoy  her  own 
religious  opinions,  and  worship 
Ood  according  to  the  dictates  of 
her  own  reason  and  conscience." 
Poor  V.  Poor,  8  N.  H.  807,  816. 

The  tendency  stated  in  the  text 
is  clearly  sho^wn  in  decisions 
holding  that  the  wife  may  refuse 
to  go  to  the  husband's  home,  if  it 
\a  with  or  near  his  relatives,  and 
she  has  found  it  impossible  to  live 
with  them  in  peace  or  happiness. 
Brewer  v.  Brewer,  79  Neb.  726, 18 
L.  B.  A.  (N.  S.)  222;  Powell  v. 
Powell,  29  ytl48;  AJLbee  v.  Albee, 
141  111.  650;  Shinn  v.  Shinn,  61  N. 
J.  Eq.  78;  Marshak  v.  Marshak, 
115  Ark.  61,  Ann.  Cas.  1916  E  206; 
Praser  v.  Fraser,  87  N.  J.  Eq.  633, 
L.  R.  A.  1917  P  738;  Hall  v.  Hall, 
69  W.  Va.  176,  34  U  R.  A.  (N.  S.) 
768.  And  see  Thomps<m  t. 
Thompson,  205  Mich.  124,  3  A.  L. 
R.  990  and  note,  in  "which  com- 
pelling a  wife  to  live  with  a 
mother-in-law  who  constantly 
abused  and  insulted  her  was  held 
to  be  cruelty  Justifying  divorce* 

18 — Com.  y.  Barry,  115  Mass. 
146;  Com.  v.  Kennedy,  119  Mass. 
211;  Com.  v.  Carroll,  124  Mass.  30. 

19— Com.  V.  Wood,  97  Mass.  225. 

20— Com.  T.  Wood,  97  Mass.  225; 
Com.  ▼.  Carroll,  124  Mass.  30. 
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He  has  not  such  control  of  her  person  as  to  make  his 
consent  necessary  to  the  performance  of  a  surgical  opera- 
tion upon  her,  if  she  is  mentally  competent*  and  consents 
to  the  operation.2i 

Blackstone  discusses  the  right  of  the  husband  to  chastise 
his  wife,  as  follows :  "The  husband  also,  by  the  old  law, 
might  give  his  wife  moderate  correction.  For,  as  he  is  to 
answer  for  her  misbehavior,  the  law  thought  it  reasonable 
to  entrust  him  with  this  power  of  restraining  her  by  domes- 
tic chastisement,  in  the  same  moderation  that  a  man  is 
allowed  to  correct  his  apprentices  or  children,  for  whom 
the  master  or  parent  is  also  liable  in  some  cases  to  answer. 
But  this  power  of  correction  was  confined  within  reasonable 
bounds,  and  the  husband  was  prohibited  from  using  any 
violence  to  his  wife,  aUter  qtBO/m  ad  virum,  ex  txmsa  re- 
girnims  et  cdstigationis  tixoris  siuie,  lieite  et  rationahiliter 
pertinet  (otherwise  than  lawfully  and  reasonably  belongs 
to  the  husband  for  the  due  government  and  correction  of 
his  wife) .  The  civil  law  gave  the  husband  the  same  or  a 
larger  authority  over  his  wife ;  allowing  him  for  some  mis- 
demeanors, flagellis  et  fustibiLS  acriter  verberare  uxorem 
(to  beat  his  wife  severely  with  scourges  and  sticks),  for 
others  only  modicam  castigationem  adhibere  (to  use  moder- 
ate chastisement).  But  with  us,  in  the  politer  reign  of 
Charles  II,  this  power  of  correction  began  to  be  doubted; 
and  a  wife  may  now  have  security  of  the  peace  against  her 
husband,  or  in  return  a  husband  against  his  wife.  Yet  the 
lower  rank  of  people,  who  were  always  fond  of  the  old  com^ 
mon  law,  still  claim  and  exert  their  ancient  privilege ;  and 
the  courts  of  law  will  still  permit  a  husband  to  restrain  a 
wife  of  her  liberty,  in  case  of  any  gross  misbehavior."22 


21— Ckmi.  T.  HiU,  146  Mass.  805. 

22 — 1  Black.  Com.  444.  The  sug- 
gestion that  "the  lower  rank  of 
people"  beat  their  wl-v^es  out  of 
fondness  for  the  common  law,  Is 


an  entertaining  bit  of  hnmor, 
whether  intentional  or  uninten- 
tional. See  Adams  v.  Adams*  100 
Mass.  365»  870, 1  Am.  Rep.  111. 
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It  is  said  to  have  been  the  traditional  Old  Bailey  law  that 
a  husband  might  beat  his  wife  with  a  stick  no  thicker  than 
his  thumb.  But  the  later  English  cases  deny  to  the  husband 
any  right  to  chastise  the  wife,^*  and  the  right  of  the  hus- 
band to  corporally  punish  the  wife  has  been  denied  by  the 
American  courts  with  almost  complete  unanimity.^^     A 


23-^*'Sach  quaint  and  absurd 
dicta  as  are  to  be  found  in  the 
books  as  to  the  right  of  a  hus- 
band over  his  wife  in  respect  of 
personal  chastisement  are  not,  I 
think,  nour  capable  of  being  cited 
as  authority  in  a  court  of  justice 
in  this  or  any  civilized  country." 
Lord  Ch.  Halsbury,  in  Regina  v. 
Jackson  (1891)  1  Q.  B.  67L  The 
ruling  in  the  case  was  that  the 
husband  had  no  right  to  confine 
the  wife  in  order  to  force  her 
to  return  to  his  house. 

"If  a  woman  gets  drunk  and 
loses  her  self-possession,  and 
makes  use  of  personal  Tlolence 
toward  her  husband,  or  destroys 
his  property,  he  may  use  some 
force  or  Tlolence  if  he  cannot 
otherwise  restrain  her.  If  she 
comes  drunk  into  his  shop,  he 
may  take  her  by  the  shoulders 
and  turn  her  out,  but  to  follow 
after  her  and  beat  her  is  inexcus- 
able; there  is  now  no  law  author- 
izing a  man  to  beat  his  drunken 
wife."  Pearman  y.  Pearman,  1 
Swab.  &  Tr.  601. 

24— State  v.  Oliver,  70  N,  C.  «0; 
Fulgham  y.  State,  46  Ala.  143. 

"There  has  been  for  many  years 
a  gradual  evolution  of  the  law 
going  on  for  the  amelioration  of 
the  mcuTied  woman's  condition, 
until  it  is  now  undoubtedly  the 


law  of  England  and  of  aU  the 
American  states,  that  the  hus- 
band has  no  right  to  strike  his 
wife  to  punish  her,  under  any  cir- 
cumstances or  provocation  What- 
er^er."  Abbott  v.  Abbott,  67  Me. 
307. 

"Whatever  may  be  the  common 
law  on  the  subject,  the  moral 
sense  of  this  community,  in  our 
present  state  of  civilization,  will 
not  permit  the  husband  to  inflict 
personal  chastisement  on  his  wife, 
eyen  for  the  greatest  outrage." 
Perry  v.  Perry,  2  Paige  Ch.  (N. 
Y.)  503.  See  also  Brown  v. 
Brown,  88  Conn.  42,  52  U  R.  A. 
(N.  S.)  185,  Ann.  Cas.  1915  D  70. 

Several  early  cases  in  North 
Carolina  foUow  the  ancient  doc- 
trine of  Blackstone  (see  State  t. 
Rhodes,  PhiUips  Law  (N.  C.)  453» 
98  Am.  Dec.  78);  but  they  are 
overruled  in  eifect  by  State  v. 
Oliver,  supra.  So,  also,  the  li(is- 
sissippi  Supreme  Court  recog- 
nized the  husband's  right  to  mod- 
erately chastise  his  wife  in  Brad- 
ley V.  State,  Walker  (Miss.)  156 
(1824) ;  but  repudiated  it  in  Har- 
ris ▼.  State,  71  Miss.  462  (1893). 

Com.  T.  McAfee,  108  Mass.  458, 
11  Am.  Rep.  383,  holds  that  the 
husband  has  no  right  to  strike  the 
Wife  though  she  is  drunk  and  in* 
solent,  and  that  if  a  blow  undec 
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similar  change  has  occurred  in  the  view  of  the  English 
courts  as  to  the  right  of  a  husband  to  imprison  or  restrain 
his  wife  to  protect  his  marital  rights,  and  prevent  her  mis- 
behavior ;  in  certain  early  cases  such  a  right  was  recognized 
and  enforced,25  but  later  it  is  denied.2« 

Doubtless  the  husband  would  have  the  right  to  use  force 
to  restrain  the  wife  from  committing  a  violent  or  a  crim- 
inal wrong  ;27  but  that  depends  rather  on  the  right  of  every 


sach  circumstances  results  in  her 
death,  he  is  guilty  of  man- 
slaughter. 

Gorman  v.  State,  42  Tex.  221, 
seems  to  hold  that  the  husband 
might  chastise  his  wife  "to  pre- 
vent her  unwarrantable  interfer- 
ence with  the  exercise  and  dis- 
charge of  his  parental  authority 
and  duty,"  to  wit,  in  punishing  a 
child. 

25— Rez  y.  Lister,  1  Stra.  478 
(1722);  Re  Cochrane,  8  Down. 
630  (1840);  Re  Price,  2  Foster 
and  Finl.  263  (1860). 

"There  can  be  no  doubt  of  the 
general  dominion  which  the  law 
of  England  attributes  to  the  hus- 
band over  the  'wife;  in  Bac.  Abr., 
tit  Baron  and  Feme  (B),  it  is 
stated  thus:  'The  husband  hath 
by  law  power  and  dominion  over 
his  wife,  and  may  keep  her  by 
force  within  the  bounds  of  duty, 
and  may  beat  her,  but  not  in  a 
violent  or  cruel  manner.'"  8 
Down.  633. 

26— Bailey  t.  People,  U  OoL  S87, 
45  L.  E.  A.  (IC.  S.)  145,  Ann.  Cas. 
1914  C  1142. 

"I  do  not  mean  to  lay  it  down 
as  the  law  that  there  may  not 
be  some  acts,  acts  of  proxi- 
mate approach  to  some  mis- 
conduct,   which    might    gi«ye    the 


husband  some  right  of  physical 
interference  "with  the  wife's  free- 
dom— ^for  instance,  if  the  wife 
were  on  the  staircase  about  to 
join  some  person  with  whom  she 
intended  to  elope,  I  could  under- 
stand that  there  ought  to  be  to 
some  extent  a  right  to  restrain 
ihe  wife.  *  *  *  The  return 
seems  to  be  based  on  the  broad 
proposition  that  it  is  the  right  of 
the  husband,  where  his  wife  has 
wilfully  absented  herself  from 
him,  to  seize  the  person  of  his 
wife  by  force  and  detain  her  in 
his  house  until  she  shall  be  will- 
ing to  restore  to  him  his  conjugal 
.rights.  I  am  not  prepared  to  as- 
sent to  such  a  proposition."  Lord 
Ch.  Halsbury  in  Regina  y.  Jack- 
son (1891)  1  Q.  B.  671. 

See  also  State  ▼.  Weathers,  98 
N.  C.  687. 

27— State  t.  Craton,  6  Ired.  U 
(N.  C.)  164,  often  cited  as  sup- 
porting the  old  English  doctrine 
of  the  husband's  right  of  compul- 
sion, comes  fully  within  the  ex- 
ception suggested  by  Lord  Hals- 
bury  in  the  succeeding  note;  the 
case  being  one  where  the  wife 
was  insisting  defiantly  on  going 
with  her  paramour  under  circum- 
stances of  the  greatest  suspicion. 
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one  to  use  reasonable  efforts  to  prevent  violence  and  crime, 
than  on  any  peculiar  power  of  the  husband  over  the  wife ; 
and  it  would  also  justify  like  restraint  of  the  husband  by 
the  wife. 


§  57.  The  rights  and  duties  of  the  wife.  The  rights  and 
duties  of  the  wife  are  of  course  correlative  to  the  duties  and 
rights  of  the  husband.  The  chief  personal  right  of  the  wife, 
except  the  right  to  kind  treatment,  which  for  legal  purposes 
amounts  to  little  more  than  the  negative  right  not  to  be 
abused,  is  the  right  of  support.  That  will  be  more  fully 
treated  hereafter. 

It  is  the  duty  of  the  wife  to  assist  in  the  maintenance  of 
the  family  by  such  reasonable  labor  as  the  necessities  of  the 
family  and  their  circumstances  in  life  and  financial  posi- 
tion require ;  while  the  husband  has  no  right  to  require  her 
to  do  more  than  this — to  care  for  the  house  and  the  family 
as  custom  makes  proper — and  can  not  compel  her  to  engage 
in  business,  to  work  for  wages,  nor  to  work  for  him  in  his 
business.  But  the  rule  is  inflexibly  maintained  that  any 
services  of  any  kind,  which  either  may  render  to  the  other 
or  for  the  family,  are  rendered  in  consideration  of  the  mar- 
riage relation,  and  of  the  mutual  benefits  received  there- 
from, and  no  right  of  action  of  one  against  the  other  for 
such  services,  or  contract  by  one  to  pay  the  other  therefor, 
will  be  sustained ;  though  the  husband  may  have  promised 
to  pay  the  wife  a  salary  for  unusual  services,  as  in  the 
fields  or  in  his  factory,  or  in  the  care  of  his  feeble  mother, 
this  will  be  treated  as  purely  voluntary,  a  promise  to  make 
her  a  gift,  and  no  contract  rights  can  be  based  upon  it.^^ 


28— Blaechinska  T.  Howard  Mis- 
sion, 180  N.  T.  497,  15  L.  B.  A. 
218;  Coleman  v.  Burr,  93  N.  Y. 
17,  45  Am.  Rep.  160;  Whitaker  t. 
Whltaker,  52  N.  Y.  371.  11  Am. 
Rep.  711;  Re  Canister's  Estate, 
153   N.  Y.   294,   60   Am.   St.  Rep. 


620;  Citizens'  St.  Ry.  Co.  v.  Twi- 
name,  121  Ind.  375,  7  L.  R.  A.  352; 
G-rant  v.  Green,  41  lo'wa  88;  Cra- 
mer V.  Retard,  17  N.  J.  Eq.  367,  90 
Am.  Dec.  694;  Michigan  Trust  Co 
V.  Chapin,  106  Mich.  384,  58  A.  S. 
R.  490  and  note.     Contra,  where 
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§  58.    LadE  of  legal  remedy  to  enforce  conjugal  rights. 

The  personal  rights  existing  between  husband  and  wife 
are  peculiar  in  that,  while  they  are  recognized  and  often 
defined  by  the  courts,  there  are  no  direct  legal  remedies 
for  their  enforcement.  In  England  there  was  from  early 
times  an  action  for  the  restitution  of  conjugal  rights,  by 
actual  seizure  and  confinement  of  the  person  of  the  delin- 
quent spouse,  whether  husband  or  wife;  but  in  1884  this 
remedy  was  so  altered  that  the  only  mode  of  enforcement 
of  the  decree  of  restitution  of  rights  is  by  treating  non- 
compliance therewith  as  an  act  of  desertion,  and  granting 
a  judicial  separation  therefor.^^  In  the  United  States  no 
such  direct  remedy  for  denial  of  marital  rights  has  ever 
been  recognized.  Indeed,  an  eminent  judge  has  said:  "For 
a  married  woman  to  leave  her  husband  without  cause  is 


he  was  sheriff,  and  as  such  con- 
tracted with  her  to  board  the  pris- 
oners. Carse  y.  Reticker,  95  Iowa 
25,  58  Am.  St  Rep.  421. 

Doubtless  the  modern  statutes 
extending  the  rights  of  married 
women  in  many  states  confer  on 
her  the  right  of  contract  in  such 
broad  terms  as  to  make  valid  a 
contract  between  her  and  her  hus- 
band for  payment  for  services 
rendered  to  him  in  his  business. 
The  Pennsylvania  Supreme  Court 
holds  that,  under  the  broad  power 
of  contract  given  to  a  married 
woman  by  the  act  of  1893,  a  Wife 
may  contract  with  her  husband 
to  render  services  as  cook  In  his 
business,  and  claim  the  amount 
due  her  as  a  preferred  claim 
against  his  other  creditors.  Nud- 
Ing  V.  Urich.  169  Pa.  St  289. 

So  in  other  states,  Cormick  v. 
First  Trust  Co.,  100  Neb.  669,  U 
R.  A.  1917  D  265  and  note. 

But,  in  the  absence  of  an  agree- 


ment to  the  contrary,  her  services, 
either  about  household  duties  or 
assisting  him  in  his  business,  be- 
long to  the  husband,  "and  neither 
his  wife  nor  her  creditors  can  as- 
sert a  right  to  them  by  an  action 
at  law  or  otherwise."  Standen  v. 
Penn.  R.  Co.,  214  Pa.  St  189,  6 
Ann.  Cas.  409. 

In  Cooper  v.  Cooper,  147  Mass. 
870,  and  in  Payne's  Appeal,  65 
Conn.  397,  48  Am.  St  Rep.  215,  33 
h,  R.  A.  418,  the  same  doctrine 
was  applied  to  a  woman  who  had 
lived  with  a  man  as  his  wife  for 
several  years  in  good  faith,  and 
then,  learning  that  he  had  a  for- 
mer wife  living,  sought  to  recover 
for  her  household  services.  Her 
claim  was  denied. 

29 — ^The  Matrimonial  Causes 
Act  of  1884. 

30 — Holmes,  J.,  In  Tasker  v. 
Stanley,  153  Mass.  148,  10  L.  R.  A. 
468. 
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not  a  great  crime.  It  is  legal  if  with  his  consent,  and  if 
against  his  will  it  is  only  illegal  in  the  sense  that  if  she 
keeps  away  from  him  three  years,  he  may  get  a  divorce/'^o 
There  are  three  ways  in  which  the  law  gives  redress  for 
violation  of  conjugal  rights :  (a)  by  divorce,  when  the  vio- 
lation is  extreme  enough  to  come  under  the  divorce  laws 
of  the  domicil  of  the  parties;  (b)  by  permitting  the  injured 
party  to  use  the  violation  of  his  or  her  rights  by  the  other 
party  as  a  defense.  For  instance,  it  is  a  defense  to  a  prose- 
cution of  the  husband  for  non-support  that  the  wife  has 
refused,  without  just  cause,  to  live  with  the  husband;  and 
it  is  a  defense  to  a  divorce  suit  for  separation  from  the 
husband  by  the  wife  that  the  desertion  was  justified  by  the 
cruelty,  intemperance  or  non-support  of  the  husband ;  (c) 
by  criminal  prosecution,  as  in  the  case  of  prosecution  of  the 
husband  for  non-support  of  the  wife,  or  for  beating  her.»i 

B.    As  Against  Thdrd  Pa/rties. 

§  59.  The  rights  of  the  husband.  The  rights  of  action 
by  the  husband  against  third  parties  for  injuries  to  his 
marital  rights  are  three:  first,  the  action  for  criminal  con- 
versation; second,  the  action  for  alienation  of  the  wife's 
affections,  or  enticement  of  her  to  leave  the  husband ;  these 
two  causes  of  action,  though  closely  related,  are  separate, 
and  either  may  exist  without  the  other;  third,  the  action 
for  loss  of  the  services  and  conjugal  society,  technically 
called  the  consortium^  of  the  wife,  by  reason  of  personal  in- 
juries inflicted  upon  her  by  the  tortious  act  or  default  of 
the  defendant. 

§60.    The  husband's  actimi  for  criminal  converaatioiL 

The  mere  fact  of  adulterous  intercourse  by  the  defendant 
with  the  wife  of  the  plaintiff  constitutes  a  cause  of  action, 

31. — As  to  the  right  of  the  "wife     recently    recognized    by    a    few 
to  sue  her  husband  for  a  tort  to      American  courts,  see  post,  9  99. 
the  person,  generally  denied,  but 
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though  she  was  not  induced  to  leave  him,  and  they  con- 
tinued afterward  to  live  together,32  and  although  she  were 
already  living  apart  from  him,  whether  by  his  fault  or 
hers.8'  It  is  no  defense  that  she  consented  to  the  adultery,^* 
nor  that  she  refused  consent,  and  the  act  was  really  a  rape,^^ 
or  that  she  was  previously  of  lewd  character,^^  or  that  the 
husband  had  been  guilty  of  infidelity  to  her  ;3^  all  such  facts 
are  admissible  in  mitigation  of  damages,  as  showing  that 
the  purity  and  value  of  the  marital  relation  had  already 
been  destroyed  or  lessened;  but  if  the  marriage  and  the 
adultery  are  proven  or  admitted,  there  is  no  possible  de- 
fense except  the  husband's  consent.^^ 


82 — Stunun  y.  Hummel,  39  Iowa 
478;  Sikes  ▼.  Tippins,  85  Ga.  231; 
Verholf  v.  Van  Houwenlegen,  21 
Iowa  429;  Clouser  v.  Clapper,  59 
Ind.  548;  Sanborn  ▼.  Nellson,  4  N. 
H.  501;  Smith  v.  Meyers,  52  Neb. 
70.  In  most  of  these  oases  the 
form  of  defendant's  claim  was 
that  by  subsequently  living  with 
the  wife  the  plaintiff  had  con- 
doned the  offense;  this  claim  was 
denied  in  all  the  cases. 

See  the  note,  Ann.  Cas.  1918  A 
S47. 

33— Blgaonette  t*  Panlet^  184 
BCass.  128,  4&  Am.  Bep.  807, 
Chase's  Cases  on  Torts,  548; 
Cross  V.  Grant,  62  N.  H.  675,  13 
Am.  St.  Rep.  607;  Prettyman  v. 
Williamson,  1  Penn.  (Del.)  224; 
Browning  v.  Jones,  52  111.  Ap.  597; 
Michael  t.  Dunkle,  84  Ind.  544,  43 
Am.  Rep.  100.  Contra,  Fry  v. 
Derstler,  2  Teates  (Pa.)  278. 

34— Sedan  v.  Tumey,  99  Cal. 
649;  Selber  v.  Pettitt,  200  Pa.  St 
58;  Wales  r.  Miner,  89  Ind.  118; 
Moore  v.  Hammons,  119  Ind.  510; 
Jacobsen  v.  Fiddal,  12  Ore.  280, 


53  Am.  Rep.  360;  Bigaouette  v. 
Paulet,  134  Mass.  123,  45  Am.  Rep. 
307. 

See  the  note  to  16  L.  R.  A.  (N. 
S.)  742. 

35 — ^Egbert  v.  Greenwalt,  44 
Mich.  245,  38  Am.  Rep.  260 ;  Hirdes 
V.  Ottawa  Circuit  Judge,  180  Mich. 
321,  52  L.  R.  A.  (N.  S.)  373  and 
note. 

36 — Clouser  v.  Clapper,  59  Ind. 
548;  Sanborn  v.  Neilson,  4  N.  H. 
501;  Harrison  t.  Price,  22  Ind. 
165;  Conway  v.  Nicol,  34  Iowa  533. 

37— Sanborn  v.  Neilson,  4  N.  H. 
501;  Downing  v.  Jones,  52  111.  Ap. 
597;  Rea  v.  Tucker,  51  111.  110,  99 
Am.  Dec.  539;  Cross  y.  Grant,  62 
N.  H.  675,  13  Am.  St  Rep.  607; 
Shattuck  V.  Hammond,  46  Vt  466. 

38 — That  the  husband  consent- 
ed to  or  actively  connived  at  his 
Wife's  adultery  is  manifestly  a  de- 
fense to  an  action  against  her 
paramour,  since  volenti  non  fit 
injuria,  Milewski  v.  Kurtz,  77  N. 
J.  L.  132;  Prettyman  v.  William- 
son, 1  Penn.  (Del.)  224;  Kahlhoss 
y.  Mobley,   102  Mid.   199,  5  Ann. 
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§  61.  The  husband's  action  for  alienation  of  the  wif^s 
aflFections.  On  the  other  hand,  the  action  for  alienating  the 
wife's  affections  may  be  maintained  when  adultery  is  not 
charged  against  the  defendant.  Indeed,  the  wrongful  acts 
of  the  defendant  may  be  such  as  sprang  not  at  all  from 
lewd  and  adulterous  motives,  but  rather  from  a  disregard 
of  the  husband's  rights,  leading  to  an  officious  and  unjusti- 
fied interference  with  his  marital  happiness  and  welfare. 
The  gist  of  the  action  is  the  loss  of  the  ^'consmtium^^;  that 
is,  the  conjugal  societ}%  affection  and  assistance  of  the 
wife.*®    The  action  is  therefore  often  maintained  against 


Cas.  865;  Lowe  T.  Massey,  62  ni. 
47;  Cook  v.  Wood,  30  Ga.  891,  76 
Am.  Dec.  677;  Schorn  r.  Berry,  63 
Hun  (N.  Y.)  110;  Bunnell  v. 
Greathead,  49  Bax^.   (N.  T.)   106. 

"Nothing  would  be  a  bar  to  an 
action  for  the  tort  except  the 
plaintifTs  consent  thereto.  This 
has  long  been  the  rule  of  the  com- 
mon law.  Some  authorities  say, 
'from  time  immemorial.'"  Lewis 
▼.  Roby,  79  Vt.  487,  118  Am.  St 
Rep.  984.  His  sufFering  her  to 
live  as  a  prostitute  constitutes 
sufficient  proof  of  assent  to  the  ad- 
ultery with  the  defendant  San- 
born V.  Neilson,  4  N.  H.  401;  Sher- 
wood V.  Pitman,  65  Pa.  St  77. 
But  consent  by  the  husband,  after 
the  criminal  relations  have  be- 
come known  to  him,  to  his  wife's 
remaining  With  the  defendant  and 
keeping  house  for  him,  is  not  a 
defense  to  an  action  for  the  past 
acts  of  adultery.  Brown  y.  Spald- 
ing, 63  N.  H.  622. 

"But  a  husband  may  watch  his 
wife  whom  he  suspects,  and  may 
ev^n  leave  open  the  opportunities 
which  he  finds,  so  long  as  he  does  | 


not  make  new  ones  or  invite  the 
wrong.  His  mere  negligence  will 
not  establish  a  defense."  Puth 
V.  Zimbleman,  99  Iowa  641;  Lee  v. 
Hammond,  114  Wis.  550.  See  also 
Wilson  V.  Wilson,  154  Mass.  194, 
26  Am.  St  Rep.  237,  and  other 
cases  cited  ante^  §  46,  note  26,  in 
relation  to  connivance  in  divorce 
actions. 

39 — ^Heermance  t.  James,  47 
Barb.  (N.  Y.)  120;  Deitzman  v. 
Mullin,  108  Ky.  610,  94  Am.  St 
Rep.  390,  60  L.  R.  A.  808;  Gregg 
V.  Gregg,  37  Ind.  Ap.  210;  Rudd 
V  Rounds,  64  Vt  432;  Ireland  v. 
Ward,  51  Oreg.  102. 

"The  measure  of  damages  is  the 
value  of  her  services  and  marital 
consortium;  that  is,  her  conjugal 
society,  affection  and  assistance, 
less  the  value  of  the  husband's 
duty  to  support,  clothe,  cherish 
and  care  for  her.  "  Prettyman  v. 
Williamson,  1  Penn.  (Del.)  224. 

"The  Jury  may  take  into  consid- 
eration the  injury  sustained  by 
him  in  the  loss  of  the  comfort, 
society  and  service  of  his  wife^  and 
the  wrong  and  injury  done  to  his 
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parents  or  other  relatives  of  the  wife,  by  whose  advice, 
persuasion  and  assistance,  she  is  induced  to  leave  the  hus- 
band, or  at  least  the  peace  and  harmony  of  their  relations 
is  so  destroyed  as  to  do  substantial  injury  to  the  husband. 
Of  course  if  the  wife's  affections  were  alienated  by  an 
adulterer,  and  he  persuaded  her  to  leave  the  husband,  both 
grounds  of  action  would  exist,  and  each  would  aggravate 
the  other. 

The  cases  are  not  in  entire  harmony  as  to  the  elements 
necessary  to  make  up  this  cause  of  action.  In  the  great 
majority  of  cases  the  mere  destruction  or  impairment  of 
the  wife's  affections  from  her  husband  is  held  to  give  a 
cause  of  action,  without  either  the  fact  of  adultery,  or  that 
the  wife  has  left  the  husband.*^  In  Massachusetts,  how- 
ever, it  is  held  that  the  mere  impairment  of  her  affection 
for  him  is  insufficient;  and  that  either  adultery,  or  an 
actual  persuading  of  her  to  leave  him,  is  essential  to  the 
cause  of  action.*^ 

In  cases  resting  on  the  officious  interference  of  the  de- 


own  feelings,  character  and  con- 
dition." Hartpence  v.  Rogers,  143 
Mo.  636. 

40— Blnehart  t.  BIH8,8dMo.684, 
59  Anu  Bep.  885;  Gregg  t.  Gregg, 
37  Ind.  Ap.  210;  Adams  v.  Main, 
3  Ind.  Ap.  232,  50  Am.  St.  Rep. 
266;  CoHis  ▼.  Merrieweather,  98 
Md.  361,  103  Am.  St  Rep.  404; 
Higbam  t.  Vanosdol,  101  Ind.  160. 

"The  alienation  of  the  wife's 
affections,  for  which  the  law  gives 
redress,  may  be  accomplished  not- 
withstanding her  continued  resi- 
dence under  her  husband's  roof. 
Indeed  it  has  been  not  unfrequent^ 
ly  remarked  by  authors  and 
Jurists  that  such  continued  resi- 
dence after  the  alienation  has  been 
effected,  so  far  from  leaving  the 


husband  without  a  good  cause  of 
action,  contributes  an  aggravation 
to  his  injury,  from  which  an  elope- 
nLont  might  well  be  accepted  in 
the  nature  of  an  alleviation." 
Rlnehart  v.  Bills,  ut  supra. 

It  is  not  necessary  to  show  that 
the  defendant  completely  alienat- 
ed the  wife's  affections  from  the 
husband,  and  centered  them  in 
himself.  "As  to  the  claim  that 
there  is  no  such  thing  as  a  partial 
alienation  of  affection,  it  is  enough 
to  say  that  experience  and  obser- 
vation show  the  fact  to  be  far 
otherwise."  Fratani  v.  Ooslani,  66 
Vt  275,  44  Am.  St.  Rep.  843. 

41— Houghton  v.  Biee,  174  Mas8« 
im,  75  Anu  St  Bepw  851,  47  L.  B. 
A.  81Q. 
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fendant  with  the  marital  relation,  rather  than  on  a  claim 
of  seduction,  attempted  or  accomplished,  the  motive  of  the 
defendant  becomes  a  matter  of  importance.  Thus  for  par- 
ents to  consult  with  their  married  daughter  in  good  faith, 
to  protect  her  from  the  husband's  abuse,  even  to  advise  her 
to  leave  him  and  to  come  home  to  them,  is  not  actionable, 
if  such  interference  was  in  good  faith  and  was  reasonably 
justified  by  the  circumstances  as  they  appeared  to  the  par- 
ents.^2    Other  relatives  of  the  wife  might  claim  the  same 


42— Sleist  T.  Breitlng,  146  C.  C. 
A.  618, 282  Fed.  556,  Ann,  Cas.  1917 
E  1014  and  note;  Multer  v. 
Knibbs,  193  Mass.  556,  9  U  R.  A. 
(N.  S.)  322  and  note,  9  Ann.  Cas. 
958;  Oakman  v.  Belden,  94  Me. 
280,  80  Am.  St  Rep.  396;  White  v. 
Ross,  47  Mich.  172. 

Hutcheson  ▼.  Peck,  5  Johns.  (N. 
Y.)  196  is  the  leading  case.  Other 
cases  supporting  the  statement  in 
the  text  are  Burnett  ▼.  Burkhead, 
21  Ark.  77,  76  Am.  Dec.  358;  Ea- 
gon  V.  Eagon,  60  Kan.  697;  Lock- 
wood  ▼.  Lockwood,  67  Minn.  476; 
Glass  y.  Bennett,  89  Tenn.  478; 
Brtfwn  V.  Brown,  124  N.  C.  19,  70 
Am.  St  Rep.  574;  Tucker  v.  Tuck- 
er, 74  Miss.  93  L.  R.  A.  623;  Rice 
V.  Rice,  104  Mich.  371;  Zimmer- 
man V.  Whitely,  134  Mich.  39; 
Beisel  y.  Qerlach,  221  Pa.  St  232, 
18  L.  R.  A.  (N.  S.)  516;  Gross  y. 
Gross,  70  W.  Va.  317,  39  U  R.  A. 
(N.  S.)  261. 

"A  husband  may  be  false  to  his 
marital  obligations,  he  may  be  im- 
moral and  Indecent  he  may  be 
grossly  cruel  and  abusiye,  he  may 
become  a  confirmed  drunkard,  his 
conduct  towards  her  may  be  such 
as  to  endanger  her  health,  and 
entirely   destroy   her    peace   and 


comfort,  so  that  she  may  proper* 
ly  leaye  him.  In  such  case,  to 
whom  shall  she  apply.  If  not  to 
her  parents?  And  from  whom 
shall  she  seek  advice,  if  not  from 
her  parents?  *  •  ♦  Apparent 
may  not  with  hostile,  wicked,  or 
malicious  intent  break  up  the  re- 
lations between  his  daughter  and 
her  huffband.  He  may  not  do  this 
simply  because  he  is  displeased 
with  the  marriage,  or  because  it 
was  against  his  will,  or  because  he 
wishes  the  marriage  relation  to 
continue  no  longer.  But  a  par- 
ent may  advise  his  daughter,  in 
good  faith  and  for  her  good,  to 
leave  her  husband,  if  he,  on  reas- 
onable grounds,  believes  that  the 
further  continuance  of  the  mar- 
riage relation  tends  to  injure  her 
health,  or  to  destroy  her  peace  of 
mind,  so  that  she  would  be  Justi- 
fied in  leaving  him.  ^  ^  • 
Whether  the  motive  was  proper  or 
improper  is  always  to  be  consid- 
ered. Whether  the  persuasion  or 
the  argument  is  proper  and  reas- 
onable, under  the  conditions  pre- 
sented to  the  parent's  mind,  is  al- 
so always  to  be  considered.  It 
may  turn  out  that  the  parent  act- 
ed upon  mistaken  premises,  or  up- 
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right,  though  no  doubt  a  clearer  case  of  justification  and 
good  faith  would  be  required  to  justify  other  relatives  in 
interference  than  to  justify  a  parent.**  Even  strangers, 
in  an  extreme  case,  might  be  justified  in  assisting  the  wife 
to  leave  her  husband,  and  harboring  her;  but  such  action 
should  never  be  volunteered,  and  would  only  be  justified 
by  a  clear  necessity  of  their  intervention  to  protect  her.** 

Malice  is  an  essential  element  of  this  cause  of  action  in 
every  case  not  involving  seduction  or  adultery;  but  malice 
may  be  inferred  from  the  fact  of  officious  interference  by 
a  stranger,  while  good  faith  would  be  presumed  in  favor  of 
near  relatives.** 

The  action  lies  only  for  an  active  and  intentional  inter- 
ference with  plaintiff's  marital  status,  and  not  for  mere 
negligence;  consequently  a  husband  who  employed  detec- 
ives  to  watch  his  wife,  who  followed  a  different  woman 
by  mistake  and  thereby  made  a  false  report  of  the  wife's 
misconduct,  which  fact  caused  the  wife  to  leave  her  huj^ 


on  false  information,  or  his  advice 
and  his  interference  may  have 
been  unfortunate;  still,  we  re- 
peat, if  he  acts  in  good  faith,  for 
the  daughter's  good,  upon  reason- 
able grounds  or  .belief,  he  is  not 
liable  to  the  husband."  Oakman 
V.  Bel  den,  supra. 

43— Powell  T.  Benthal,  136  N. 
C.  145;  Ratcllffe  v.  Warner,  117 
Va.  569,  Ann.  Cas.  1917  B  1022 
and  note. 

44~Ta8ker  t.  Stanley,  153  Mass. 
148,  10  L.  B.  1«  468;  Higham  v. 
Vanosdol,  101  Ind.  160;  Geromini 
v.  Brunelli,  214  Mass.  492,  46  iU  R. 
A.  (N.  S.)  465  and  note. 

''A  wife  has  the  unquestioned 
Tight  to  seek  and  accept  the  ad- 
vice and  protection  of  a  relative 
or  stranger  from  the  intolerable 
abuse   and  "wrongs   of  her   hus- 


band. And  such  relative  or 
stranger  so  affording  such  pro- 
tection or  advice  to  the  wife  is 
not  answerable  to  the  husband  for 
such  conduct,  if  he  acts  in  good 
faith  and  from  motives  of  kindness 
and  humanity.  No  one  unasked, 
especially  a  stranger,  has  the 
right  to  volunteer  his  advice  or 
protection,  and  if  he  does  so  he 
is  amenable.  'It  is  one  thing  to 
actively  promote  domestic  discord, 
but  quite  another  to  harbor  from 
motives  of  kindness  and  humanity, 
one  who  seeks  shelter  from  the 
oppression  of  her  own  lawful  hus- 
band. ' "  Modisett  v.  McPike,  74 
Mo.  647;  followed  in  Hartpence  v. 
Rogers,  143  Mo.  632. 

45— Note  to  46  U  R.  A,  (N.  S.) 
466. 
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bandy  can  not  recaver  damages  for  the  alienation.^^ 

§  62.  The  husband's  actim  for  loss  of  the  consortiimi  by 
personal  injuries  to  the  wife.  Besides  these  actions  for 
injuries  committed  primarily  against  the  marital  rights  of 
the  husband,  the  law  recognized  in  him  a  property  right  in 
the  services,  domestic  activities  and  companionship  of  the 
wife,  an  injury  to  which  gave  him  a  cause  of  action  against 
the  wrongdoer,  although  the  wrong  was  primarily  done  to 
the  wife  herself.  If  therefore  she  was  injured  by  a  battery 
or  other  act  of  violence,  or  if  by  the  actionable  negligence 
of  some  i)erson  she  received  a  personal  injury,  in  addition 
to  the  right  of  action  for  the  direct  injuries  done  to  her, 
which  must  be  pursued  in  a  suit  brought  by  the  husband 
and  wife  jointly,  the  husband  could  maintain  a  separate 
action  for  the  loss  of  her  services  and  conjugal  society.  The 
primary  idea  involved  was  undoubtedly  the  loss  to  the  hus- 
band of  the  valuable  services  of  the  wife,  which  constituted 
a  property  right  in  him ;  but  the  value  of  her  companion- 
ship and  the  general  benefits  of  her  conjugal  society,  senti- 
mental as  well  as  practical,  were  also  a  substantial  part  of 
the  conception  of  the  consortiums'^ 


46 — LUligren  v.  Burns  Deteo- 
tive  Agency,  135  Minn.  60.  U  R. 
A.  1917  B  679. 

47—3  Bl.  Com.  140. 

The  elements  entering  into  tbe 
common  law  conception  of  the  con- 
sortium have  been  interestingly 
and  learnedly  discussed  in  Marri  v. 
Stamford  St  R.  Co.,  84  ConxL  9, 
Ann.  Cas.  1912  B  1120,  33  U  R.  A. 
(N.  S.)  1042.  A  part  of  the  opin- 
ion in  that  case  is  added.  "The 
right  of  consortium  was  by  no 
means  fully  expressed  in  the 
terms  of  society,  companionship 
and  conjugal  affection.  The  right 
to  service  was  a  prominent  fac- 


tor in  it,  and  in  respect  to  cer- 
tain kinds  of  injuries,  without 
doubt,  the  predominant  factor.  If 
we  go  back  to  the  times  when  it 
took  on  its  meaning,  the  condi- 
tions were  that  the  wife  was  soci- 
ally and  legally  regarded  as  the 
husband's  inferior,  as  having  her 
existence  merged  into  that  of  her 
husband,  and  as  owing  to  him  the 
duty,  which  he  was  entitled  to 
command,  of  serving  and  minister- 
ing to  him  in  all  the  relations 
of  domestic  life.  Her  emancipa- 
tion of  recent  years  was  centuries 
in  the  future.  She  was  looked 
upon  as  the  servant  of  and  minis- 
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With  this  was  combined  the  right  of  the  husband  to  re- 
cover for  the  costs  of  medical  or  surgical  treatment  made 
necessary  by  the  wife's  injuries.  So  that  redress  for  vio- 
lent or  negligent  injuries  to  a  married  woman  could 
ordinarily  be  obtained  only  by  two  suits ;  one  brought  by 
husband  and  wife  jointly  for  the  direct  injury  done  to  her, 
and  the  other  by  the  husband  alone  for  the  loss  of  the 
cimaortium  and  for  the  expense  of  cure,*^ 

And  if  the  injury  to  the  wife  resulted,  in  her  death, 
although  there  was  no  statute  authorizing  suit  for  damages 
for  her  death,*®  the  husband  has  been  allowed  to  recover 
for  loss  of  the  consortium  between  the  time  of  the  injury 
and  of  her  death.<^o 

It  is  evident  that  this  theory  of  the  pecuniary  right  of 
the  husband  in  the  services  and  companionship  of  his  wife 
was  based  on  an  idea  of  the  husband's  superiority  of  right, 
and  of  the  wife's  quasi-servitude  to  him.  The  question  has 
recently  arisen  whether  such  right  of  action  continues  to 
the  husband  in  the  states  where  the  wife  has  become  prac- 
tically independent  and  equal  to  him  in  rights.  When  this 
question  first  arose,  the  courts  commonly  held  that  the  hus- 
band's right  of  action  was  not  affected  by  the  general 


trant  to  lier  liege  lord,  to  whom 
and  to  whose  interests  she  was,  by 
virtue  of  her  marriage  vow,  de- 
voted. He  was  entitled  to  her 
services,  and  these  she  was  ex- 
pected to  render  in  the  care  of 
his  home,  in  the  rearing  of  his 
chUdren,  and  in  attending  upon 
his  Wants.  The  solace  and  com- 
fort which  she  was  expected  to 
bestow  were  in  part  at  least  those 
which  would  naturally  flow  from 
her  rendition  of  this  service,  and 
her  society,  companionship  and  af- 
fection as  a  faithful  and  loving 
wife  would  naturally  have  their 


fruition  in  a  faithful  performance 
of  it 

The  services  which  the  law  had 
in  contemplation  were  not  so 
much  those  which  resulted  in 
wages  earned,  or  from  the  mere 
performance  of  labor,  as  those 
Which  found  their  expression  at 
the  domestic  fireside,  and  in  all 
manner  of  aid,  assistance  and 
helpfulness  in  all  the  relations  of 
domestic  life." 

48 — See,  post,  $  89. 

49 — See,  post,  §  137. 

50— Bailey  v.  Long,  172  N.  G« 
661,  b.  R.  A.  1918  B  708. 
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chansre  in  the  wife's  status  by  the  modern  statutes  ;^^  but 
the  courts  of  several  states  have  recently  given  the  subject 
a  very  thorough  reexamination,  and  now  hold  that  the 
wife's  right  of  action  for  an  injury  done  to  her  covers  the 
entire  amount  of  damages  received  from  the  injury  in 
question,  that  the  husband's  right  to  her  services  and  com- 
panionship is  not  an  independent  property  right,  the  injury 
to  which  is  to  be  treated  as  a  separate  cause  of  action,  and 
that  therefore  the  action  of  a  husband  for  the  loss  of  the 
consortium  resulting  from  injuries  for  which  the  wife  has 
a  right  of  action  of  her  own  no  longer  exists.^*  jf^  how- 
ever, the  husband  has  been  in  fact  compelled  to  expend 
money  for  her  cure,  he  doubtless  still  has  an  action  there- 
for, even  in  those  states. 

§  63.  The  corresponding  rights  of  the  wife.  At  common 
law  the  wife  had  no  right  of  action  corresponding  to  those 
of  the  husband  discussed  in  the  previous  three  sections. 
The  views  then  prevalent  as  to  the  substantive  law  of  the 
marriage  relation  made  her  so  inferior  a  party  that  she 
was  regarded  as  having  no  actionable  right,  either  in  the 
affection  or  in  the  chastity  of  her  husband  ;^^  and  the  com- 


61 — Southern  R.  Co.  t.  Crowder, 
136  Ala.  417;  HaU  v.  Manson,  90 
Iowa  685;  Omaha  R.  Co.  y.  Chal- 
lette,  41  Nebr.  678;  Berger  v. 
Jacobs,  21  Mich.  216.  See  also 
Kelley  v.  N.  Y.  N.  H.  &  H.  R.  Co., 
168  Mass.  308,  60  Am.  St  Rep. 
397,  38  U  R.  A.  631,  which  is  over- 
ruled in  the  Feneff  case,  cited  in 
the  next  note. 

52— Marrl  t.  Stamford  St  B.  Co^ 
84  Conn.  9,  Ann.  Cas.  1912  B  1120, 
88  L.  R.  A.  (N.  S.)  1042;  Feneff  v. 
N.  Y.  C.  &  H.  R.  Co.,  203  Mass. 
278,  133  Am.  St.  Rep.  291,  24  L. 
R.  A.  (N.  S.)  1024;  Bolger  t. 
Boston  El.  R.  Co.,  206  Mass.  240; 


Blair  V.  Seitner  Dry  Goods  Co., 
184  Mich.  304,  Ann.  Cas.  1916  C 
822,  U  R.  A.  1916  D  624  and  note. 

The  New  Hampshire  court,  in  a 
well  considered  opinion,  has  de- 
clined to  follow  the  Conn,  and 
Mass.  decisions.  GneTin  t«  Man- 
chester St  B.  Co.,  78  K.  H.  289, 
Ii.  R,  A.  1917  C  410. 

63— "In  these  relative  injuries, 
notice  is  only  taken  of  the  wrong 
done  to  the  superior  of  the  par- 
ties related,  by  the  breach  and 
dissolution  of  either  the  relation 
itself,  or  at  least  the  advantages 
accruing  therefrom;  while  the  loss 
of  the  inferior  by  such  injuries  la 
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men  law  of  procedure  would  not  tolerate  the  idea  of  a  suit 
at  law  brought  by  a  feme  covert  without  the  concurrence 
of  her  husband.  The  rule,  too,  that  all  her  choses  in  action 
vested  in  him  if  enforced  during  the  marriage,  would  have 
made  the  maintenance  of  such  an  action  seem  absurd. 

Modem  legislation,  and  still  more  the  general  change  of 
public  sentiment  as  to  the  relative  rights  of  husband  and 
wife,  have  made  these  views  seem  obsolete  and  abhorrent ; 
and  it  has  come  to  be  generally  held  in  the  United  States 
that  the  husband  and  wife  are  equal  as  to  the  right  of  each 
in  the  conjugal  affection,  society  and  chastity,  of  the  other ; 
and  that  the  wife  has  the  same  right  of  action  against  an- 
other woman  who  commits  adultery  with  her  husband,  or 
against  any  one  who  wrongfully  alienates  his  affection,  and 
induces  him  to  leave  her,  that  the  hiteband  has  in  the  like 
case/^    A  few  American  courts  still  cling  to  the  common 


totally  unregarded.  One  reason 
for  'which  may  be  this;  that  the 
Inferior  hath  no  kind  of  property 
in  the  company,  care,  or  assistance 
of  the  superior,  as  the  superior 
is  held  to  have  in  those  of  the  in- 
ferior; and  therefore  the  inferior 
can  suffer  no  loss  or  injury."  8 
Bl.  Com.  142. 

In  Lynch  y.  Knight,  9  H.  L.  689, 
the  question  was  discussed  whe- 
ther a  wife  had  a  right  of  action 
for  alienation  of  the  affections  of 
her  husband  at  the  modem  Eng- 
lish law;  but  the  case  did  not 
present  the  question  squarely,  and 
no  decision  was  rendered  upon  the 
point,  the  judges  not  agreeing  in 
their  opinion. 

54— Xolln  T.  Pearson,  191  Mass. 
288,  114  Am.  St  Rep.  605^  4  L.  H, 
A.  rs.  S.)  848,  8  Ann.  Cas.  858; 
Foot  y.  Card,  58  Conn.  1,  18  Am. 
St.  Rep.  258,  6  L.  R.  A.  829;  Ben- 


nett y.  Bennett,  116  N.  Y.  584, 
6  U  R.  A.  553.  These  Connecti- 
cut and  New  York  cases  first  over- 
threw the  traditional  doctrine; 
they  were  decided  within  a  few 
months  of  each  other,  and  each 
without  reference  to  the  other; 
the  Conn,  case  In  September,  and 
the  N.  Y.  case  in  December,  1889. 
Other  cases  which  support  the 
doctrine  of  the  text  are  Weber  y. 
Weber,  113  Ark.  471,  Ann.  Cas. 
1916  C  743  and  note,  L.  R.  A.  (N. 
S.)  1915  A  67  and  note;  Haynes 
y.  Newlln,  129  Ind.  581,  28  Am.  St. 
Rep.  213,  14  Lk  R.  A.  787,  over- 
ruling Logan  y.  Logan,  77  Ind. 
558;  Westlake  v.  Westlake,  34 
Ohio  St  621,  32  Am.  Rep.  397; 
Price  y.  Price,  91  Iowa  693,  51 
Am.  Si  Rep.  360,  29  L.  R.  A.  15a; 
Seaver  y.  Adams,  66  N.  H.  142, 
49  Am.  St  Rep.  597;  Betser  y. 
Betser,  186   111.  537,  78  Am.  St 
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law  distinction,  and  deny  the  right  of  action  to  the  wife.®* 


Rep.  303;  Gernerd  y.  Oernerd,  185 
Pa.  St  233,  40  L.  R.  A.  549;  Deitz- 
man  y.  Mullln,  108  Ky.  610,  94  Am. 
St  Rep.  390;  Brown  y.  Brown,  121 
N.  €.  8 ;  Tucker  v.  Tucker,  74  Miss. 
93,  32  Ij.  R.  A.  623;  Rice  t.  Rice, 
104  Mich.  371;  Lockwood  v.  Lock- 
wood,  67  Minn.  476;  Hodgkinson 
y.  Hodgkinson,  43  Neb.  269,  47  Am. 
St  Rep.  759,  37  L.  R.  A.  120; 
Wolf  y.  Frank,  92  Md.  138,  52  U 
R.  A.  102;  Warren  y.  Warren,  89 
Mich.  123,  14  L.  R.  A.  545;  Hum- 
phrey y.  Pope,  122  Cal.  253;  Clow 
y.  Chapman,  125  Mo.  101,  46  Am. 
St  Rep.  468,  26  L.  R.  A.  412; 
Beach  y.  Brown,  20  Wash.  266,  72 
Am.  St  Rep.  98,  43  L.  R.  A.  114; 
Sims  y.  Sims,  79  N.  J.  L.  577,  29  L. 
R.  A.  (N.  S.)  842;  Roth  y.  Goeh- 
ring,  33  N.  D.  413,  Ann.  Cas.  1918 
A  643  and  note,  L.  R.  A.  1916  E 
1086;  Gross  y.  Gross,  70  W.  Va. 
317,  39  Ll  R.  A.  (N.  S.)  261.  In 
Work  y.  Campbell,  164  Cal.  343, 
43  U  R.  A.  (N.  S.)  581.  a  wife 
was  held  entitled  to  recover  from 
one  who  had  made  false  statements 
to  her  about  her  husband  which 
induced  her  to  leaye  him,  and 
would  haye  Justified  her  in  doing 
so  if  they  had  been  true.  Com- 
pare this  case  with  Lilligren  y. 
Bums,  cited  ante,  note  46. 

55— Doe  y.  Boe,  82  Me.  508,  17 
Am.  St  Sep.  499,  8  L.  B.  A.  8SS; 
Morgan  y.  Martin,  92  Me.  190;  Duf- 
fles y.  Duffies,  76  Wis.  374,  20  Am. 
St  Rep.  79,  li.  R.  A.  420  (But  the 
doctrine  of  this  case  is  no  longer 
the  law  of  Wisconsin.  By  chap- 
ter 17  of  the  Laws  of  1905  the 
right  to  sue  for  alienation  of  the 
hufiA>and's  affection  was  express- 


ly conferred  upon  the  wife); 
Hodge  y.  Wetzler,  69  N.  J.  U  490 
(But  see  Sims  y.  Sims,  79  N.  J. 
U  577,  29  L.  R.  A.  (N.  S.)  842) ; 
Smith  y.  Smith,  98  Tenn.  101,  60 
Am.  St  Rep.  838;  Lellis  y.  Lam- 
bert, 24  Ont  Ap.  653;  Crocker  y. 
Crocker,  98  Fed.  702,  a  federal 
decision  by  the  U.  S.  Court  in 
Massachusetts  based  on  a  belief 
as  to  the  law  of  that  state,  which 
has  been  held  erroneous  in  Nolin 
y.  Pearson,  supra. 

A  distinction  might  fairly  be 
made  between  the  right  of  the 
wife  to  maintain  the  action  for 
criminal  conversation,  that  is  to 
say,  for  adultery  alone,  and  that 
for  alienation  of  the  husband's 
affections;  and  it  might  reason- 
ably be  held  that  the  mere  fact 
of  adulterous  intercourse  between 
the  husband -and  the  woman  de- 
fendant did  not  make  out  a  cause 
of  action  in  fayor  of  the  wife,  un- 
less it  was  shown  that  the  defen- 
dant was  an  actiye  and  willing 
party  in  the  Wrongful  relations 
between  herself  and  the  plaintiff's 
husband — ^the  seducer  of  the  hus- 
band, so  to  speak;  but  most  of 
the  aboye  cases  affirm  or  deny  the 
right  to  sue  for  criminal  conyer- 
sation  or  for  alienation  of  affec- 
tions, without  distinction.  The 
distinction  abore  suggested  seems 
to  have  been  clearly  drawn  no- 
where unless  in  Minnesota.  It  was 
held  in  Kroessin  y.  Keller,  60 
Minn.  872,  51  Am.  St  Rep.  533,  27 
L.  R  A.  685,  that  a  married  wo- 
man cannot  maintain  an  action 
"simply  in  the  nature  of  eritn. 
con.*'    against    another    woman. 
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The  common  law  never  recognized  any  right  of  action  in 
the  wife  for  loss  of  the  services  and  companionship  of  her 


ti\ 


There  Is  and  inevitably  must  be 
a  marked  distinction  between  an 
action  charging  a  delendant  with 
having  induced  and  enticed  a  hus- 
band to  withdraw  his  support  from 
his  wife  and  to  abandon  and  de- 
sert her,  and  one  in  the  nature  of 
crim,  eon.  We  think  the  difter- 
ence  noticeable  and  material,  al- 
though we  do  not  wish  to  be  un- 
derstood as  holding  that  the  one 
first  mentioned  will  lie."  In  the 
later  case  of  Lockwood  v.  Lock- 
wood,  9upra,  the  Minnesota  court 
held  that  an  action  would  lie  for 
alienation  of  the  husband's  aftec- 
tions,  without  reference  to  Kroes- 
sin  y.  Keller.  The  distinction  be- 
tween the  two  causes  of  action 
to  denied,  and  it  is  held  that  a 
wife  can  recover  for  either,  in 
Turner  v.  Heavrin,  182  Ky.  65, 
4  A.  Lk  R.  562  and  note. 
In  Hart  v.  Knapp,  76  Conn. 
135,  100  AnL  St.  Rep.  989, 
the  defendant  was  a  widow  of 
full  age,  who  after  yielding  to 
the  seductions  of  the  husband  lir- 
ed  with  him  for  some  time  in  adul- 
tery at  her  house,  leading  to  his 
abandonment  of  the  plaintift.  The 
defendant  complained  of  the  fol- 
lowing charge  to  the  Jury:  "The 
defendant,  if  she  committed  adul- 
tery with  the  husband  of  the 
plaintiff,  is  liable  for  damages  in 
the  action,  whether  the  husband 
sought  and  solicited  the  defendant, 
or  the  defendant  the  husband 
of  the  plaintiff:"  but  the  court  did 
not  find  the  charge  to  be  erron- 
eous. The  Supreme  Court  used 
the  following  language:    "The  gist 


of  the  defense  set  up  in  the  re- 
quests is  that  the  defendant  did 
a  great  wrong  by  the  persuasion 
of  the  husband.  We  know  of  no 
rule  of  law,  civil  or  criminal,  that 
absolves  her  from  liability  for 
such  wrong  because  of  such  per- 
suasion. In  actions  for  criminal 
conversation  at  common  law  the 
fact  that  the  wife  was,  so  to  speak, 
the  seductress  'was  of  no  avail  as 
a  defense.  It  may  be  that  in  cases 
like  that  of  Kroessin  v.  Keller,  60 
Minn.  372,  an  action  by  a  married 
woman  against  one  of  her  own 
sex  simply  for  an  act  of  adultery 
with  the  husband,  and  alleging 
neither  alienation  of  his  affections 
nor  neglect  or  abandonment  of 
the  plaintiff,  the  fact  that  the  hus- 
band was  the  seducer  should  be 
held  to  be  a  defense,  as  is  sug- 
gested in  that  case;  but  we  have 
no  occasion  here  and  now  to  de- 
cide such  a  question,  for  the  case 
at  bar  is  not  at  all  like  the  Minne- 
sota case." 

Hart  T.  Knapp  was  approved 
and  followed  in  Miller  v.  Pearce, 
86  Vt.  322,  43  L.  R.  A.  (N.  S.)  332; 
but  is  criticized  In  Scott  v. 
O'Brien,  33  Ky.  L.  450,  16  U  R.  A. 
(N.  S.)  742,  which  holds  that  the 
fact  that  the  plaintiff's  husband 
was  the  active  party  in  the  seduc- 
tion, rather  than  the  wife,  was 
admissible,  but  does  not  state 
clearly  whether  it  is  a  complete 
defense  or  only  a  fact  relevant  as 
to  the  quantum  of  damages. 

See  also  the  note  to  this  case  In 
16  L.  R.  A.  (N.  S.)  742. 
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husband  analofirous  to  his  right  of  action  for  the  loss  of 
consortium.'^^  In  jurisdictions  whereby  the  modem  de- 
cisions the  husband's  action  for  loss  of  the  consortium  is  no 
longer  recognized,  the  husband  and  wife  are  therefore 
placed  on  a  position  of  exact  equality  in  this  respect  also. 


56 — 2  Bl.  Com.  142,  quoted,  ante 
note  53. 

F^neff  T.  ir.  T.  C.  A  H.  B.  Co^ 
SOS  Ma88.  278,  188  Am.  St  Bep. 
291,  24  L.  IL  A.  (N.  S.)  1024; 
Brcywn  y.  Klstleman,  177  Ind.  692, 
40  L.  R.  A.  (N.  S.)  236;  Nieberg 
y.  Cohen,  88  Vt  281,  Ann.  Cas. 
1916  C  476,  L.  R.  A.  1915  C  483. 
But  see  Flandermeyer  t.  Cooper, 
85  Ohio  St  327,  Ann.  Cas.  1913  A 
983,  40  L.  R.  A.  (N.  S.)  360  and 
note;  and  Moberg  y.  Scott,  38  S. 
D.  422.  L  R.  A.  1917  D  732,  in 
which  it  is  said  that  in  the  modem 
yiew  of  a  wife's  rights  she  has 
a  legal  interest  in  the  "consor- 


tium" of  her  husband,  and  can 
therefore  recoyer  damages  against 
one  who  sold  morphine  to  her 
husband,  in  defiance  of  her  pro- 
tests, and  knowing  that  he  was 
likely  to  be  injured  by  using  it 
In  Smith  y.  Nicholas  Building  Co., 
93  Ohio  St  101,  Ann.  Cas.  1918 
D  206  and  note,  L.  R.  A.  1916  E 
700  and  note,  it  is  held  that  a  wife 
might  recoyer  for  loss  of  the  eoiu 
sorthim  by  an  intentional  act,  but 
not  by  mere  negligence. 

The  cases  are  fully  reyiewed 
in  Emerson  y.  Taylor.  133  Md.  192, 
5  A.  L.  R.  1045  and  note. 
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CHAPTER  XL 

THE  PROPERTY  RIGHTS  OF  HUSBAND  AND  WIFE 

AT  THE  COMMON  LAW. 

§  64.  The  neceBStty  of  an  historical  treatment.  In  study- 
insT  any  field  of  the  law  it  may  be  necessary  to  examine  its 
historical  development^  that  the  student  may  understand 
the  present  law  by  knowing  the  older  rule  out  of  which  it 
grew,  and  appreciating  thereby  the  meaning  of  the  changes . 
that  have  been  made,  as  well  as  the  peculiarities  that  may 
still  remain.  But  in  the  law  of  husband  and  wife  there  is 
a  peculiar  necessity  for  an  historical  treatment.  The  great 
revolution  that  has  everywhere  taken  place  in  the  social  and 
legal  view  of  the  marriage  relation  has  occurred  so  recently 
that  couples  are  still  living  who  were  married  while  the 
common  law  was  unchanged,  and  transactions  that  occurred 
prior  to  the  modem  reform  statutes  are  often  under  inves- 
tigation by  the  courts.  The  necessity  constantly  arises, 
therefore,  of  investigating  and  applying  an  earlier  state  of 
the  law  from  that  found  in  the  present  statute  books. 

Besides,  the  course  of  legislation  has  proceeded  very  dif- 
ferently in  the  different  states.  In  some  hardly  any  trace 
of  the  common  law  system  is  left;  in  others,  the  law  re- 
formers have  confined  themselves  to  alterations  in  par- 
ticular details,  and  have  left  certain  topics  untouched ;  thus 
in  many  of  the  states  the  common  law  estates  of  dower  and 
curtesy  remain  unchanged.  Everywhere  the  statutes  rest 
on  the  common  law  as  their  basis,  its  phraseology  is  used 
and  must  be  understood  if  one  would  understand  the 
statutes,  and  in  any  case  which  the  statutes  do  not  cover, 
either  expressly  or  by  reasonable  implication^  the  common 
law  still  applies. 
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§  65.  Rigrhts  vested  under  prior  laws  are  not  taken  away 
by  statntory  chancres.  The  reform  statutes  passed  in  many 
of  the  states  apply  in  terms  only  to  those  to  be  thereafter 
married.^  If  their  construction  in  that  respect  is  doubtful, 
they  should  be  construed  as  prospective  only.^  In  such  a 
case  there  exist  two  bodies  of  law:  the  older  applying  to 
those  married  before  a  certain  date,  and  the  later  to  after- 
married  couples.  If  a  series  of  successive  reform  acts  have 
been  passed,  there  may  be  as  many  successive  strata  of 
law,  each  applying  to  those  married  at  a  particular  period. 

But  even  where  the  statute  purports  to  affect  those  al- 
ready married,  its  operation  may  be  limited  by  the  doctrine 
of  vested  rights.  If  a  husband  by  the  existing  law  had 
acquired  a  title  or  interest  in  property  of  the  wife,  the  con- 
stitutional provision  against  depriving  any  i)erson  of  prop- 
erty without  due  process  of  law  would  prevent  the  devesting 
of  his  title  by  a  subsequent  statute.  The  right  which  a 
husband  has  by  the  marriage  to  take  an  interest  in  any 
property  which  the  wife  may  thereafter  acquire,  being  a 
mere  expectation  like  that  of  a  son  to  succeed  to  his  father's 
property  at  death,  is  not  regarded  as  a  vested  right  within 
the  above  rule.  Reform  statutes  may  therefore,  if  their 
language  so  provides,  apply  to  property  which  may  there- 
after vest  in  couples  already  married.  But  if  property  or 
an  interest  therein  has  already  vested  under  existing  laws, 
its  status  can  not  be  affected  by  a  subsequent  statute.^ 

3— Clladnejr  t.  Sydnor,  179  Mo^ 
818^  95  Am.  St.  Bepw  517,  60  L.  B. 

A.  880.    In  some  cases  the  hus- 


1 — ^Por  Instance,  the  comprehen- 
sive Connecticut  Act  of  1877  (Pub- 
Uc  Acts  of  1877,  Ch.  114,  p.  211) 
begins  with  the  words,  "That  in 
all  marriages  hereafter  contract- 
ed," and  in  §  5  again  declares: 
"The  foregoing  provisions  shall 
apply  only  to  marriages  hereafter 
contracted." 

2 — Stephens  v.  Hicks,  156  N.  C. 
239,  36  L.  R.  A.  (N.  S.)  254,  Ann. 
Oas.  1913  A  272. 


band's  right  to  reduce  to  posses- 
sion property  or  choses  in  action 
in  which  an  interest  has  already 
accrued  to  the  wife  is  treated  as 
a  vested  right  of  the  husband 
under  this  constitutional  provi- 
sion. Westervelt  v.  Gregg,  12  N. 
Y.  202,  62  Am.  Dec.  160;  Norrls  v. 
Beyea,  18  N.  T.  273;  Re  Recipro- 
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§  66.  The  unity  of  husband  and  wife  the  basis  of  the 
common  law.  The  common  law  of  England  was  governed, 
in  its  view  of  the  property  rights  of  husband  and  wife,  by 
the  theory  of  the  unity  of  person  created  by  the  marriage 
ceremony,  which  the  law  adopted  from  the  scriptural  and 
sacramental  doctrine  of  the  church.  ''By  marriage,  the 
hueband  and  wife  are  one  person  in  law ;  that  is,  the  very 
being  or  legal  existence  of  the  woman  is  suspended  during 
the  marriage,  or  at  least  is  incorporated  and  consolidated 
into  that  of  the  husband."*  It  naturally  followed  that  the 
husband,  having  merged  into  himself  the  personality  of 
the  wife,  had  the  control  of  all  of  her  property,  and  the 
beneficial  title,  at  least  during  the  continuance  of  the  mar- 


city  Bank,  22  N.  Y.  9;  Dunn  y. 
Sargent,  101  Mass.  336;  Kldd  v. 
Montague,  19  Ala.  619;  Shaeffer 
V.  Shepard,  64  Ala.  244;  Sperry 
y.  Haslam,  67  Ga.  412;  FarrelL  y. 
Patterson,  43  111.  52;  Dubois  y. 
Jackson,  49  111.  49;  Leete  y.  State 
Bank  of  St  Louis,  115  Mo.  184; 
Sutton  y.  Askew,  66  N.  C.  172,  8 
Am.  Rep.  500;  Morris  y.  Morris, 
94  N.  C.  613;  Benbow  y.  Moore,  114 
N.  C.  263. 

In  other  cases  the  courts,  while 
not  denying  that  vested  rights  of 
the  husband  were  safe  from  in- 
jury by  subsequent  legislation,  by 
a  narrower  use  of  the  term  "yest- 
ed"  confined  the  application  of  the 
doctrine  to  such  titles  as  were 
completely  matured  in  point  of 
right,  and  completed  by  posses- 
sion. Price  y.  Sessions,  3  How. 
(U.  S.)  624;  Rose  y.  Rose,  104  Ky. 
48,  84  Am.  St.  Rep.  430,  41  L.  R. 
A.  353;  Clark  y.  McCreary,  12 
Smedes  &  M.  (Miss.)  347;  Duncan 
y.  Johnson,  23  Miss.  130;  Hart  y. 
Leete,  104  Mo.  315;  Henry  y.  Dll- 


ley,  25  N.  J.  L.  302;  Gk>odyear  y. 
Bumbaugh,  13  Pa.  St  480;  Mel- 
linger  y.  Bausman,  45  Pa.  St.  522. 

See  McNeer  y.  McNeer,  142  111. 
388,  19  L.  R.  A.  256  and  Jackson 
y.  Jackson,  144  111.  274,  36  Am.  St. 
Rep.  427,  for  a  close  distinction 
as  to  vested  and  unvested  rights 
of  the  husband. 

4—1  Bl.  Com.  442;  2  idem  433. 
"The  general  policy  of  the  law 
with  regard  to  marriage  makes 
the  wife  one  with  her  husband, 
and  disables  her  separately  or 
without  him  to  make  any  contract, 
or  do  any  legal  act  to  bind  his 
interest  or  her  own."  Adams  y. 
Kellogg,  Kirby  (Conn.)  195.  Kir- 
by  is  the  oldest  yolume  of  Ameri- 
can law  reports,  and  the  case 
quoted  was  decided  in  1786. 

But  the  doctrine  of  the  "unity 
of  person"  of  the  husband  and 
Wife,  and  its  support  by  Biblical 
authority,  was  neyer  more  strong- 
ly stated  in  the  ancient  law  than 
in  Freeman  y.  Belfer,  173  N.  C. 
681,  L.  R.  A.  1917  E  886. 
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riage,  that  husband  and  wife,  beinfir  but  one  person,  could 
make  no  contracts  with  each  other,  nor  enforce  any  pre- 
existing contracts,  and  that  she,  havinsr  lost  her  personal 
existence,  could  make  no  contract  with  any  other  person. 
So  far  does  Blackstone  carry  the  theory  of  the  merger  of 
the  identity  of  husband  and  wife,  that  he  declares  that  the 
rule  forbidding  husband  and  wife  to  testify  for  or  against 
each  other  rests  principally  upon  the  maxims:  ^'No  one 
ought  to  be  a  witness  in  his  own  case,''  and  ''No  one  shall 
be  compelled  to  testify  against  himself /'° 

§  67.  The  common  law  modified,  first  by  equity,  secondly 
by  statute.  This  system,  resting  on  the  subordination  of 
the  wife,  her  loss  of  legal  existence,  the  merger  of  her  rights 
in  those  of  her  husband,  resting  too  on  a  theory  of  her  in- 
capacity to  care  for  herself  and  her  own  property,  which 
put  her,  in  some  respects,  below  the  capacity  of  a  minor, 
was  found  to  be  very  repugnant  to  the  eighteenth  and  nine- 
teenth centuries'  spirit  of  liberality,  of  equality  of  rights 
for  all,  of  protection  of  the  weak  against  the  strong.  Two 
great  methods  of  reform  successively  operated  to  modify 
the  common  law :  first,  the  doctrine  of  the  equitable  sole  and 
separate  estate  of  the  wife,  originated  and  developed  in  the 
courts  of  chancery;  secondly,  the  statutory  process  of  re- 
form legislation.  Up  to  the  middle  of  the  nineteenth  cen- 
tury, the  modification  of  the  common  law  system  was  prin- 
cipally by  the  courts  of  equity;  at  about  the  middle  of  the 
nineteenth  century  the  process  of  statutory  change  began. 
We  shall  therefore  first  consider  the  property  rights  and 
legal  status  of  husband  and  wife  at  the  common  law;  and 
in  the  following  chapters  treat  of  the  modification  of  the 
common  law  system  by  the  equitable  doctrine  of  sole  and 
separate  estate,  and  then  of  the  revt)lutio(nary  changes 
effected  by  modem  legislation. 

5—1  Bl.  Com.  444. 
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§  68.  Of  the  right  gained  by  the  husband  by  the  mar- 
riage in  the  wife's  real  estate.  The  husband,  by  the  com- 
mon law,  is  entitled  during  the  marriage  to  the  use,  rents 
and  profits,  of  all  the  real  estate  of  the  wife.  This  right 
attaches  to  any  freehold  estate  of  the  wife,  whether  in  fee 
simple,  fee  tail,  or  for  life.  The  estate  of  the  husband  is 
itself  regarded  as  a  freehold,  since  it  has  no  certain  deter- 
minate term,  and  may  by  possibility  last  during  his  life; 
but  the  fee  remains  in  the  wife,  and  if  the  marriage  is 
terminated  by  the  death  of  the  husband  his  title  ceases,  and 
the  right  of  possession  and  control  is  reunited  to  the  fee  in 
the  surviving  wife.  So  also,  if  the  wife  dies  (no  children 
of  the  marriage  having  been  bom),  the  husband's  title 
terminates,  and  her  heirs  take  the  real  estate.®  The  title 
of  the  husband  is  also  terminated  by  a  divorce,  whether  for 
his  own  fault  or  for  that  of  the  wif e.''^ 

The  substantial  title  is  regarded  as  being  in  the  wife. 
"The  wife  is  the  real  and  substantial  owner,"  and  the  hus- 
band's interest  is  "a  mere  incidental  right  growing  out  of 
the  coverture,"®  The  husband  can  convey  his  interest  by 
deed,^  or  lease,^<^  or  it  can  be  taken  on  execution  by  his 
creditors  ;*^  but  the  title  obtained  from  him  by  any  of  these 


6—^2  Bl.  Com.  433 ;  Reeve  on  Dom. 
Rel.  27;  Barleigli  t.  Coffin,  22  N. 
H.  118,  58  Abu  Dee.  286;  Grlswold 
y.  Penniman,  2  Conn.  565;  Clapp 
y.  Stoughton,  10  Pick.  (Mass.) 
463,  469;  Babb  y.  Perley,  1  Me.  6; 
Junction  Railway  Co.  y.  Harris,  9 
Ind.  184,  68  Am.  Dec.  618;  Breed- 
ing y.  Dayis,  77  Va.  639,  46  Am, 
Rep.  740. 

7 — Starr  v.  Pease,  8  Conn.  541; 
Barber   y.    Root,    10    Mass.    260;. 
Wright  y.  Wright,  2  Md.  429,  453, 
56  Am.  Dec.  723,  730.     See  also 
the  cases  cited  in  note  12,  infra, 

8 — ^Watson  y.  Watson,  10  Conn. 
77.    "The  technical  phraseology-  of 


the  common  law  is  'that  husband 
and  wife  are  jointly  seised  in 
right  of  the  wife.'"  Nichols  y. 
(TSem,  10  N.  J.  Eq.  90. 

9 — ^Trask  y.  Patterson,  29  M^. 
499;  Miller  y.  Shackleford,  3  Dana 
(Ky.)  289. 

10— E^aton  y.  Whitaker,  18  Conn. 
222,  44  Am.  Dec.  586;  Gould  y. 
Webster,  1  Tyler  ( Vt.)  409 ;  Brown 
V.  Lindsay,  2  HHl  Ch.  (S.  C.)  542. 

11 — Starr  y.  Pease,  8  Conn.  541. 
545;  Plumb  y.  Sawyer,  21  Conn. 
351;  Litchfield  y.  Cud  worth,  15 
Pick  (Mass.)  23;  Mattocks  y. 
Stearns,  9  Vt.  326;  Doe  y.  Brown, 
5  Blackf.  (Ind.)  309;  Cany  y.  Por- 


218 


HUSBAND  AND  WIFE 


means  fails  whenever  the  coverture  ceases,  whether  by 
death  or  divorce.*^ 

But  if,  during  the  marriage,  a  child  is  bom  alive  of  the 
marriage,  and  the  child  is  one  capable  of  inheriting  the  es- 
tate, the  husband's  estate  becomes  enlarged  to  an  estate  for 
his  own  life,  regardless  of  whether  the  wife  survives  him  or 
not.  In  that  case  the  husband,  after  the  birth  of  the  child, 
and  while  both  he  and  the  wife  are  living,  is  called  ''tenant 
by  the  curtesy  initiate ;"  and  upon  the  wife's  death,  leaving 
him  surviving,  he  is  tenant  by  the  curtesy.  This  is  fully 
discussed  hereafter.^^ 

§69.    In  her  personal  property  in  possession.     "As  to 

chattels  personal,  or  choses  in  possession,  which  the  wife 
hath  in  her  own  right,  as  ready  money,  jewels,  household 
goods  and  the  like,  the  husband  hath  therein  an  immediate 
and  absolute  property  devolved  to  him  by  the  marriage  not 
only  potentially  but  in  fact,  which  never  can  again  revest 
in  the  wife  or  her  representatives."^^  The  marriage  effects 
a  complete  and  final  gift  of  all  the  wife's  personal  property 
to  the  husband ;  if  she  dies,  he  continues  to  be  the  owner, 
and  if  he  dies,  it  goes  to  his  heirs.  Of  course,  as  it  is  his 
own  absolute  property,  he  can  sell,  expend  or  give  it  away 
at  his  pleasure.  And  this  applies  as  well  to  property  which 
came  into  the  wife's  ownership  and  possession  after  the 
marriage,  as  to  that  which  she  owned  at  the  time  of  the 
marriage.^5 


ter,  12  Ohio  79;  Nichols  v.  O'NelU, 
10  N.  J.  Eq.  88. 

12— Starr  v.  Pease,  8  Conn.  541; 
Wheeler  v.  Hotchkiss,  10  Conn. 
225;  Barber  y.  Root,  10  Mass. 
260;  Doe  y.  Brown,  5  Blackf. 
(Ind.)  309;  Oldham  y.  Henderson, 
5  Dana  (Ky.)  454;  Uo'wej  v.  Go- 
ings, 13  111.  95.  54  Am.  Dec.  427; 
Gould  V.  Webster,  1  Tyler  (Vt.) 
409. 


IS—Post,  S  100. 

14 — 2  Bl.  Com.  435;  Reerye  on 
Dom.  Rel.  1;  Grlswold  y.  Peimi* 
man,  2  Conn.  564;  Ewlngdale  y. 
Riggs,  148  111.  403;  SuUee  y.  Arn- 
old, 32  Mo.  532,  82  Am.  Dec.  144; 
Tllexan  y.  Wilson,  43  Me.  186; 
Burleigh  y.  Coffin,  22  N.  H.  118, 
53  Am.  Dec.  236. 

15 — ^Morgan  y.  Thames  Bank,  14 
Conn.  99;   Burleigh  y.  Coffin,  22 
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§  70.  The  wif e^s  paraphernalia.  One  sole  exception  exists 
to  the  completeness  of  the  husband's  title  to  the  wife's  per- 
sonal property.  Her  paraphernalia,  that  is,  her  clothing, 
jewelry  and  personal  ornaments  suitable  to  her  station, 
whether  given  to  her  by  the  husband  or  acquired  by  her 
from  other  sources,  though  during  the  marriage  they  are  in 
theory  the  property  of  the  husband,  at  his  death  pass  to 
her  by  a  title  superior  to  that  of  his  legatees  or  next  of 
kin.i« 

§  71.  In  her  chattel  reaL  In  any  chattels  real  of  the 
wife,  that  is,  any  interest  in  real  estate  not  in  fee  or  for 
life,  but  for  a  term  of  years  only,  the  husband  acquires  by 
the  marriage  the  use  and  income  during  the  marriage,  to- 
gether with  the  right  at  any  time  during  the  marriage  to 
dispose  of  such  chattel,  in  which  case  the  proceeds  will 
become  his  absolute  property ;  and  if  the  wife  dies  leaving  a 
chattel  real  undisposed  of,  it  then  becomes  the  husband's 
absolutely ;  but  if  he  dies  leaving  the  chattel  real  undisposed 
of  and  the  wife  surviving  him,  the  chattel  real  reverts  to 
her.  It  results  from  his  right  to  dispose  of  it,  that  it  may 
be  taken  in  execution  for  his  debts ;  and  from  her  right  of 
survivorship,  that  he  can  not  devise  or  bequeath  it.^^ 

§  72.  In  her  choseB  in  action.  The  common  law  rule  as 
to  the  husband's  right  in  his  wife's  choses  in  action  is 
similar  to  that  affecting  her  chattels  real ;  but  it  differs  in 


N.  H.  118,  53  Am.  Dec.  236;  Ewing 
T.  Helm,  2  Tenn.  Ch.  386;  Shirley 
V.  Shirley.  9  PaJge  Ch.  (N.  Y.) 
363.  This  is  so,  eyen  if  the  per- 
sonal property  were  the  proceeds 
of  a  sale  of  the  wife's  land.  Kes- 
ner  v.  Trigg,  98  U.  S.  50. 

16 — 2  Bl.  Com.  435;  Rawson  t. 
Penn.  B.  Co.,  48  N.  Y«  215,  8  Anu 
Bep.  648;    Howard  y.  Menifee,  6 


Ark.  668;  Tilexan  y.  Wilson,  43 
Me.  186. 

See  Masson  y.  De  Fries,  (1909) 
2  K.  B.  831,  4  Brit  Rul.  Cas.  601. 

And  see  post,  §  110,  note  63. 

17— Co.  Litt.  351  A.;  2  Bl.  Com. 
434;  Reenre  on  Dom.  Rel.  22;  Gris- 
wold  y.  Penniman,  2  Conn.  564; 
Flannery  y.  Rohrmayer,  49  Conn. 
27;  Riley  y.  RUey,  19  N.  J.  Bq.  229  j 
Allen  V.  Hooper,  60  Me.  371. 


220 


HUSBAND  AND  WIFE 


one  important  particular.  As  in  the  case  of  chattels  real, 
the  husband  has  the  right  to  reduce  her  choses  in  action 
to  his  possession,  when  they  become  his  sole  property,  and 
the  wife  loses  all  right  and  title  to  them;  but  if  the  wife 
dies  while  the  choses  are  still  unreduced  to  possession,  they 
become  assets  of  her  estate,  and  the  husband  loses  all  right 
to  them,  differing  in  this  respect  from  chattels  real,  which 
in  the  like  case  become  the  husband's.^^  Divorce  has  the 
like  effect  of  terminating  the  husband^s  right  to  reduce  the 
wife's  choses  to  possession;  and  the  title  to  unreduced 
choses  therefore  remains  in  the  wife  after  divorce.^® 

The  question  sometimes  arises,  what  act  constitutes  a 
^'reduction  to  possession''  of  the  wife's  choses  in  action  such 
as  to  vest  the  sole  title  in  the  husband.  It  is  not  necessary 
that  the  chose  in  action  should  be  finally  collected,  that  is, 
turned  into  cash.  The  rule  may  be  thus  stated:  he  must 
make  such  a  change  in  the  form  of  the  chose  in  action  as 
to  place  it  in  his  own  name  and  control.  For  instance,  if 
he  sues  on  a  debt  due  the  wife  before  marriage,  the  com- 
mon law  requires  her  name  to  be  joined  with  his  as  plaintiff 
in  the  suit,  and  the  judgment  when  recovered  will  be  in 
their  joint  names;  consequently,  there  is  no  reduction  to 
the  husband's  possession.    But  when  the  judgment  is  paid. 


18—2  Bl.  Com.  434;  Reeve  on 
Dom.  Rel.  3;  Westervelt  v.  Gregg, 
12  N.  Y.  202,  62  Am.  Dec,  160; 
McCaa  v.  Woolf,  42  Ala.  389;  Bir- 
mingham Water  Works  v.  Hume, 
121  Ala.  168,  77  Am.  St  Rep.  43; 
Parsons  v.  Parsons,  9  N.  H.  309, 
321,  32  Am.  Dec.  362;  Standerford 
V.  Devol,  21  Ind.  404,  83  Am.  Dec. 
351;  Robinson  v.  Woelpper,  1 
Whart  (Pa.)  179,  29  Am.  Dec.  44; 
Lodge  ▼.  Hamilton,  2  Watts  &  S. 
(Pa.)  491. 

Some  of  the  cases  cited  in  this 
and  the  follo^ng  notes  speak  of 


the  husband  as  being  entitled  to 
the  wife's  choses  in  action  In  the 
event  of  his  surviving  her;  but  it 
would  seem  that  where  this  right 
exists  it  is  rather  his  statutory 
right  of  administering  her  estate 
for  his  own  benefit,  and  in  the  na- 
ture of  a  right  of  inheritance,  than 
his  common  law  title  as  husband. 
See  post,  §  101. 

19 — ^Legg  Y.  Legg,  8  Mass.  99; 
Arrington  v.  Arrington,  102  N.  C 
491,  514.  See  TiOdge  y.  HamUtollt 
2  Watts  ft  S.  (Pa.)  491. 
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unless  the  husband  places  the  proceeds  in  his  wife's  name 
and  control,  there  is  a  complete  reduction  to  his  possession. 
But  if,  without  collection,  he  should  change  the  security  into 
his  own  name,  as  if  he  should  give  up  a  note  payable  to 
the  wife,  and  take  in  place  of  it  one  payable  to  himself,  this 
would  be  a  reduction  to  possession.^^  It  is  also  a  reduction 
to  possession  if  the  husband  assign  the  chose  in  action  to  a 
third  party,  and  receive  a  valuable  consideration  therefor.*^ 
Choses  in  action,  within  the  meaning  of  this  section,  in- 
clude not  only  rights  to  sue  for  a  debt,  or  for  recovery  of 
I>ersonal  property,  but  also  rights  of  action  for  a  tort  to 


20— Hart  t.  Leete,  104  Mo.  315; 
Parsons  v.  Parsons,  9  N.  H.  309, 
321,  32  Am.  Dec.  362;  Needles  v. 
Needles,  7  Ohio  St  432,  70  Am. 
Dec.  85;  Horner  v.  Webster,  33 
N.  J.  L.  387. 

The  recovery  of  a  Judgment  by 
the  hnsband  In  bis  own  name,  or 
even  the  receipt  of  the  money 
tberefor,  does  not  constitute  a  re- 
duction to  the  husband's  posses- 
sion, if  in  obtaining  and  collecting 
the  judgment  he  acted  expressly 
as  his  wife's  agent.  There  must 
be  not  only  the  act,  but  the  in- 
tention to  convert  it  to  his  own 
use.  Pierson  v.  Smith,  9  Ohio  St. 
554,   75   Am.   Dec.   486. 

21— Tuttle  V.  Fdwler,  22  Conn. 
58;  Westervelt  v.  Gregg,  12  N.  Y. 
202,  62  Am.  Dec.  160;  Birmingham 
Water  Works  v.  Hume,  121  Ala. 
168,  77  Am.  St.  Rep.  43;  Needles 
V.  Needles,  7  Ohio  St.  432,  70  Am. 
Dec.  85;  Schuylei'  v.  Hoyle,  6 
Johns.  Ch.  (N.  Y.)  196.  207; 
Lowry  v.  Houston,  3  How.  (Miss.) 
394;  £]vans  v.  Secrest,  3  Ind.  545. 
An  assignment  made  by  him  merely 
as  collateral  security  for  a  pre- 
existing debt  does  not  cut  ofC  the 


wife's      right      of      survivorship. 
Hartman  v.  Dowdel,  1  Rawle  (Pa.) 
279.    But  aliter,  where  it  was  se- 
curity for  a  present  advance  of 
money.     Tritt  v.  Colwell,  31  Pa. 
St.  228.     But  if  he  assigns  it  to 
trustees    for    the    benefit    of    the 
wife  and  her  children,  that  will 
be  a  valid  reduction  of  the  chose 
to  his  possession,  and  will  pre- 
vent a  second  husband  from  claim- 
ing the  chose  as  still  her  property. 
Be  Siter,  4  Bawle  (Fa.)  468,  26 
Am,  Dec  115,  contains  a  valuable 
discussion  of  the  husband's  pow- 
er of  assignment  by  Chief  Justice 
Gibson.    If  the  chose  in  action  is 
contingent,  or  the  time  at  which  it 
is  payable  is  postponed,  the  hus- 
band cannot,  by  assignment  for 
consideration,  give  the  assignee  a 
better  right  than  he  himself  had; 
therefore,  if  the  husband  should 
die  before  the  time  of  payment 
arrived,  the  wife's  right  of  survi- 
val would  prevail  over  the  assig- 
nee's title.    Needles  v.  Needles,  7 
Ohio    St   432,    70    Am.   Dec.   85, 
which  reviews  carefully  the  Eng- 
lish cases;   Dunn  v.  Lancaster,  4 
Bush  (Ky.)  581,  96  Am.  Dec.  317; 
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the  person,22  personal  rights  23  or  reputation,^*  of  the  wife. 
The  interest  in  a  corporation  represented  by  its  shares,^' 
and  the  right  to  receive  a  legacy,  or  a  share  by  inheritance, 
from  the  estate  of  a  deceased  person,^^  are  also  '"choses  in 


Pordew  t.  Jaclcson,  1  Russ.  70; 
Horner  y.  Morton,  3  Russ.  65. 
Contra,  Re  Siter,  4  Rawle  (Pa.) 
468,  26  Am.  Dec  115;  Webb's  Ap., 
21  Pa.  St  248. 

22— Smith  y.  Iteltli,  98  Tenn. 
101,  30  Am.  St  Rep.  838;  Chicago, 
B.  ft  Q.  R.  Co.  y.  Dann,  52  IlL  260, 
4  Am.  Rep.  606;  Anderson  y.  An- 
derson, 11  Bush  (Ky.)  327;  Ber^ 
gen  y.  Jacobs.  21  Mich.  216. 

23 — ^Thns  in  Bennett  y.  Bennett 
116  N.  Y.  584,  6  Ix  R.  A.  553,  it 
was  held  that  the  wrong  done  to 
the  wife  by  the  alienation  of  the 
affections  of  her  husband  was  in 
its  nature  a  chose  in  action  yest- 
ed  in  her  and  which  would  surviye 
to  her  in  case  of  the  husband's 
death;  and  that  although  an  ac- 
tion could  not  be  maintained 
thereon  at  the  common  law  during 
the  coyertnre,  because  of  the  ne- 
cessity of  Joining  her  husband 
with  her  as  co-plaintiff,  and  the 
impossibility  of  his  maintaining  a 
suit  fbr  a  tort  to  which  he  was  a 
party,  the  disability  grew  oat  of 
the  law  of  procedure  rather  than 
out  of  the  substantiye  law,  and 
when  the  wife  obtained  the  right 
to  sue  in  her  own  name,  she  could 
sue  for  alienation.  See  also  other 
cases  ante,  see.  6S,  notes  64  and 
65. 

24 — ^Anderson  T.  Anderaon,  11 
Bush  (Ky.)  827. 

25 — ^he  rule  of  the  common  law 
was  that  choses  In  action,  includ- 
ing shares  of  stock    •    •    •    con- 


tinued to  be  her  property  after 
marriage  until  reduced  to  posses- 
sion by  her  husband."  Recipro- 
city Bank,  22  N.  Y.  9,  15. 

Btrminghami  Water  Works  T. 
Hume,  121  Ala.  168,  77  Am.  St 
Rep.  43;  Slaymaker  y.  Bank  of 
Gettysburg,  10  Pa.  St  373;  Wella 
y.  Tyler,  25  N.  H.  340;  WUder  ▼. 
Aldrich,  2  R.  I.  518. 

26 — ^Parsons  t.  Parsons,  9  N.  H. 
309,  321,  32  Am.  Dec.  362;  Dunn 
y.  Lancaster,  4  Bush  (Ky.)  581» 
96  Am.  Dec  317;  Robinson  ▼. 
Woelpper,  1  Whart  (Pa.)  179,  29 
Am.  Dec.  44;  Tyler  y.  Hoyle,  5 
Johns,  Ch.  (N.  Y.)  196;  Lowry  t. 
Houston,  3  How.  (Miss.)  384;  Hor- 
ner y.  Webster,  33  N.  J.  U  387; 
Cuny  y.  Fulkinson,  14  Ohio  100; 
Probate  Court  y.  NUes,  32  Vt  775; 
Holbrook  y.  Waters,  19  Pick. 
(Mass.)  354;  Wheeler  t.  Bowen, 
20  Pick.  (Mass.)  563;  Howard  t. 
Bryant  9  Gray  (Mass.)  239. 

Com.  y.  Manley,  12  Pick.  (Mass.) 
173,  and  Albee  y.  Ourpenter,  12 
crush.  (Mass.)  382,  seem  to  hold 
the  contrary  doctrine,  that  is,  that 
a  bequest  or  ri^^t  of  inheritance 
becomes  the  absolute  property  of 
the  husband  before  collection,  but 
these  early  Massachusetts  cases 
are  oyerruled  by  the  later  ones 
Urst  cited.  Griswold  y.  Penniman, 
%  Cmm.  664,  distinguishes  be- 
tween a  legacy  or  right  of  action 
against  an  estate  and  "a  distri- 
butory  share  of  chattels  personal 
in  poasesaion*"   holding  that  the 
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action"  within  the  above  rule.  Choses  in  action  accruing 
to  the  wife  during  coverture,  of  which  the  most  common 
instance  is  a  legacy  or  inheritance,  are  within  the  same  rule 
as  those  which  accrued  before  the  marriage.^'' 

§  73.  In  her  earnings.  Money  due  to  the  wife  for  her 
labor  or  other  personal  services  rendered  during  the  cover- 
ture is  regarded  in  a  somewhat  different  light  from  that 
due  to  her  on  other  accounts.  The  labor  and  earning 
capacity  of  the  wife  is  her  husband's  property  rather  than 
her  own,  and  her  earnings  belong  absolutely  to  the  hus- 
band, even  before  reduction  to  his  possession.^^    Any  in- 


latter  interest  is  not  a  chose  in  ac- 
tion, but  vested  property,  whicb 
passes  absolutely  to  the  husband. 
See  the  peculiarity  of  the  Connec- 
ticut law  on  this  subject  in  the 
next  note. 

27— <}arforth  v.  Bradley,  2  Ves. 
676;  Richards  v.  Richards,  2  Barn. 
&  Aid.  447,  22  E.  C.  L.  119;  Gates 
v.  Madeley,  6  Mees.  &  W.  423; 
Dalton  V.  Midland  R.  Co.,  13  C.  B. 
474.  76  E.  C.  L.  474;  Fleet  v.  Per- 
rins,  L.  R.  3  Q.  B.  636,  L.  R.  4 
Q.  B.  500;  Hay  ward  v.  Hayward, 
20  Pick.  (Mass.)  517;  Standeford 
V.  Devol,  21  Ind.  404,  83  Am.  Dec. 
351;  Bond  v.  Conway,  11  Md.  512; 
Wilder  v.  Aldrich,  2  R.  I.  518; 
Lenderman  v.  Palley,  1  Houst 
(Del.)  523.  A  line  ot  Connecti- 
cut cases,  beginning  at  an  early 
time,  following  an  erroneous 
statement  in  Reeve  on  Dom.  Rel., 
60,  held  that  the  husband  became 
absolute  owner  of  choses  in  ac- 
tion accruing  to  the  wife  after 
marriage,  as  of  choses  in  posses- 
sion. Griswold  y.  Pennlman,  2 
Conn.  564;  Cornwall  v.  Hoyt,  7 
Conn.   420;    Beach  v.  Norton,   8 


Conn.  77;  Whittelsey  v.  MacMa- 
hon,  10  Conn.  137,  26  Am.  Dec. 
382;  Morgan  t.  Thames  Bank,  14 
Conn.  99;  Edwards  t.  Sheridan, 
24  Conn.  165.  "The  principle 
which  our  courts  have  establish- 
ed on  this  subject  is  undoubted- 
ly a  departure  from  the  common 
law,  and  ought  not  to  be  extended 
so  as  to  operate  unjustly."  Ful- 
ler v.  Naugatuck  R.  Co.,  21  Ck>nn. 
557,  573. 

28~Standen  y.  Penn.  B.  Co.,  214 
Pa.  St.  189,  6  Ann.  Cas.  408;  Cole- 
man y.  Burr,  93  N.  Y.  17,  45  Am. 
Rep.  160;  Prescott  y.  Brown,  23 
Me.  305,  39  Am.  Dec.  623;  Garret- 
son  y.  Appleton,  58  N.  J.  L.  386; 
Jones  V.  Reid,  12  W.  Va.  350,  29 
Am.  Rep.  455 ;  McLemore  y.  Pinks- 
ton,  32  Ala.  266,  68  Am.  Dec.  167; 
Schwarz  y.  Saunders,  46  111.  18; 
Hazelbaker  y.  Goodfellow,  64  111. 
238;  Skillman  y.  Skillman,  15  N. 
J.  Eq.  478,  82  Am.  Dec.  279;  Hin- 
man  y.  Parks,  33  Conn.  188.  Cori' 
tra,  Peterson  y.  Mulford,  36  N.  J. 
L.  481;  Boozer  y.  Addison,  2  Rich. 
Eq.  (S.  C.)  273,  46  Am.  Dec.  43. 
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vestment  of  her  earnings,  therefore,  though  made  in  her 
own  name,  belongs  to  the  husband,  and  may  be  taken  by 
his  creditors.^®  The  right  of  action  for  board  and  lodging 
furnished  to  a  third  person,  or  even  for  special  services, 
such  as  nursing,  is  in  the  husband  rather  than  in  the  wife, 
if  they  were  furnished  in  the  house  which  she  and  her  hus- 
band occupied  together,  though  she  made  the  agreement 
and  rendered  the  services.^^  But  the  equitable  doctrine  of 
the  sole  and  separate  property  of  the  wife,  which  may  arise, 
among  other  means,  by  gift  from  the  husband,^^  and  the 
recognition  at  law  in  modem  times  of  the  right  of  the  hus- 
band to  make  gifts  to  his  wife,  subject  to  the  right  of 
creditors  to  overthrow  any  gift  which  is  made  fraudulently 
as  against  them,^^  often  operate  to  secure  the  wife  in  equity 


29— Seitz  V.  Mitchell,  94  U.  S. 
580;  Bailey  v.  Gardner,  31  W.  Va. 
94,  15  Am.  St  Rep.  847;  Cramer 
V.  Reford,  17  N.  J.  Eq.  367,  90  Am. 
Dec.  594;  Topst  v.  Yopst,  51  Ind. 
61;  Carleton  r.  Rivers,  54  Ala.  467. 
In  Russell  v.  Brooks,  7  Pick. 
(Mass.)  65,  it  was  held  that  where 
a  husband  had  left  his  wife  and 
was  living  in  adultery  with  anoth- 
er woman,  but  occasionally  vlsted 
his  wife,  his  administrator  could 
recover  from  her  money  received 
by  her  in  the  course  of  business 
which  she  was  carrying  on,  and 
personal  property  bought  with 
such  earnings;  and  in  Washburn 
V.  Hale,  10  Pick.  (Mass.)  429,  the 
husband's  administrator  was  held 
bound  to  collect  from  the  widow 
about  seven  dollars  in  specie,  a 
part  of  which  was  her  earnings, 
and  a  part  a  gift  from  the  hus- 
band. These  two  decisions  ad- 
mirably illustrate  the  favoritism 
shown  to  the  female  sex  by  the 
common  la'w,  as  celebrated  in  the 


famous  passage  from  Blackstone 
(I  Bl.  Com.  445).  Bailey  v.  (Gard- 
ner, supra,  is  a  case  of  equal 
hardship  to  the  wife. 

30 — Stevenson  v.  Akarman,  83 
N.  J.  L.  458,  46  U  R.  A.  (N.  S.) 
238  and  note. 

31— Jones  v.  Reid,  12  W.  Va.  360, 
29  Am.  Rep.  455;  Kee  y.  Vasser, 
2  Ired.  Eq.  (N.  0.)  653,  40  Am. 
Dec.  442.  See  note,  46  L.  R.  A. 
(N.  S.)  240;  and  as  to  the  wife's 
sole  and  separate  estate,  see  post, 
§  113. 

32 — McNaught  V.  Anderson,  78 
(5a.  499,  6  Am.  St  Rep.  278;  Peter- 
son V.  Mulford,  36  N.  J.  Law  481; 
Riley  r.  Mitchell,  36  Minn.  3; 
Yake  v.  Pugh,  13  Wash.  78,  52 
Am.  St.  Rep.  17 ;  Hlnman  v.  Parks, 
33  Conn.  188;  Jones  v.  Reid,  12 
W.  Va.  350,  29  Am.  Rep.  455;  Mc- 
Lemore  v.  Pinkston,  31  Ala.  266, 
68  Am.  Dec.  167;  Hazelbaker  v. 
Ooodfellow,  64  Ul.  238;  Skillman 
V.  SkUlman,  15  N.  J.  Eq.  478,  82 
Am.  Dec.  279;  Carleton  v.  RlTers, 
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as  to  property  which  she  has  acquired  by  her  own  earnings 
with  the  consent  of  the  husband. 

§  74.  The  wif e^a  equity  to  a  provision  from  her  dioses 
In  action.  Before  the  equity  courts  established  a  general 
system  of  protection  of  the  rights  of  married  women 
through  the  doctrine  of  her  sole  and  separate  estate,  which 
will  be  discussed  hereafter,  they  intervened  in  the  wife's 
interest  to  prevent  an  unjust  appropriation  of  her  choses  in 
action  to  the  husband's  use,  or  that  of  his  creditors.  This 
doctrine  was  first  developed  in  the  chancery  courts  of  Eng- 
land.*' In  New  York,  under  the  energetic  administration 
of  equity  powers  by  Chancellors  Kent,  Walworth,  and  their 
successors,  the  wife's  equity  became  an  important  field  of 
equity  jurisprudence.  Not  only  was  the  husband  compelled 
to  make  a  suitable  provision  for  his  wife  and  her  children 
when  he  sought  the  aid  of  equity  to  enforce  his  title  to  her 
choses  in  action,*^  .but  the  wife  might  herself  become  the 
petitioner,  and  set  in  motion  the  powers  of  equity  for  her 
security  when  the  husband  was  reducing  her  choses  in 
action  to  his  possession  by  legal  process,  or  without 
process  ;'^  and  her  equity  prevailed  against  his  assignee  or 
creditor,  as  well  as  against  himself.^^    This  equity  of  the 


64  Ala.  467;  BaUey  r.  Gardner, 
31  W.  Va.  94,  15  Am.  St  Rep. 
847;  Seltz  y.  MltcheU,  94  U.  S. 
580.    See  post,  9  95. 

33 — Jewson  v.  Moulson,  2  Atk. 
417  (1742);  MUner  t.  Calmer,  2 
P.  Wms.  639  (1731);  EUbank  y. 
Montolien,  5  Ves.  Jr.  737  (1801). 

34 — ^Howard  y.  Moffatt,  2  Johns. 
Ch.  (N.  Y.)  206;  Glen  v.  Fisher, 
6  Johns.  Ch.  (N.  Y.)  33;  Fabre  y. 
Colden,  1  Paige  Ch.  (N.  Y.)  166; 
Re  Stuart,  1  Edw.  Ch.  (N.  Y.) 
168. 

35 — ^Kemiey  y.  Udall,  6  Johns. 
CHi.  (N.  Y.)  464,  affirmed,  3  Ck>w. 


590;  Hayiland  y.  Meyers,  6  Johns. 
Ch.  (N.  Y.)  25;  Carter  r.  Carter, 
1  Paige  Ch.  (N.  Y.)  463;  Van  Epps 
y.  Van  Deusen,  4  Paige  Ch.  (N.  Y.) 
64;  De'wall  y.  Coyenhoyen,  5  Paige 
Ch.  (N.  Y.)  581;  Fry  y.  Fry,  7 
Paige  Ch.  (N.  Y.)  46;  Martin  y. 
Martin,  Hoffman's  Ch.  (N.  Y.)  462. 
36 — Kenney  y.  Udall,  5  Johns. 
Ch.  (N.  Y.)  646,  aff.,  3  Cow.  590; 
Hoviland  y.  Myers,  6  Johns.  Ch. 
(N.  Y.)  25;  Hayiland  y.  Bloom,  6 
Johns.  C!h.  (N.  Y.)  178;  Smith  v. 
Kane,^  2  Paige  Ch.  (N.  Y.)  303; 
Van  Epps  y.  Van  Densen,  4  Paige 
Ch.    (N.   Y.)    64.     This   right  of 
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wife  has  also  been  recognized  in  Massachusetts,^^  and  in 
other  states  of  the  Union.^^ 


the  wite  is  a  sufficient  considera- 
tion for  a  settlement  upon  her  by 
the  husband,  as  against  his  credi- 
tors. Partridge  v.  Havens,  10 
Paige  Ch.  (N.  Y.)  618;  Wickes  v. 
Clarke,  3  Edw.  Ch.  (N.  T.)  68. 

"Where  the  husband  has  violat- 
ed the  marriage  contract,  or  has 
been  guilty  of  an  act  which  entit- 
les the  wife  to  a  decree  for  a  di- 
vorce or  for  a  separation,  and 
lor  alimony,  she  is  in  equity  en- 
titled to  a  restoration  of  the  prop- 
erty which  the  husband  holds  by 
virtue  of  his  marital  rights,  and 
the  court  of  chancery  will  pro- 
tect her  right  not  only  against 
himself,  but  against  Judgment 
creditors  and  others  who  do  not 
stand  in  the  situation  of  boTia 
fide  purchasers  without  notice  of 
her  equitable  rights  and  of  her 
intention  to  enforce  them.  So 
where  the  wife  is  a  ward  in  chan- 
cery, and  the  husband  has  put 
himself  in  contempt  by  marrying 
her  without  consent  of  the  court 
or  of  her  guardian,  or  where  the 
husband  is  obliged  to  come  into 
chancery  to  obtain  possession,  or, 
it  would  seem,  whenever  the  hus- 
band has  not  reduced  the  property 
to  entire  possession,  the  court  of 
chancery  will  protect  the  wife's 
equity.  But  where  the  husband 
has  come  into  possession  of  the 
wife's  property  without  fraud,  and 
has  not  forfeited  his  right  by  any 
breach  of  the  marriage  contract, 
so  as  to  entitle  the  wife  to  a  sep- 
aration, and  judgment  creditors 
have  obtained  a  valid  lien  upon  his 


interest  by  the  curtesy,  there  Is 
no  rule  of  law  or  equity  which 
will  permit  the  wife  to  defeat  the 
lien,  though  its  enforcement 
leaves  her  and  the  children  with- 
out support."  Van  Duzer  v.  Van 
Duzer,  6  Paige  Ch.  (N.  Y.)  366. 

87— "There  is  no  doubt  that  in 
England  such  power  not  only  ex- 
ists, but  is  very  frequently  exer- 
cised. It  there  is  not  limited  to 
property  holden  in  trust,  nor  to 
cases  where  chancery  is  appealed 
to  for  the  purpose  of  lending  its 
aid  to  enable  the  party  to  enforce 
payment  But  in  all  cases  of 
choses  in  action  belonging  to  the 
wife,  whether  they  were  hers  be- 
fore coverture  or  accrued  after- 
ward, and  of  legacies  and  be- 
quests, where  husband  and  wife 
attempt  to  recover  them  in  other 
tribunals,  chancery  will  interfere 
and  compel  the  husband  to  make 
suitable  provision  for  his  wife  or 
enjoin  him  against  proceeding  in 
his  suits.  The  same  practice  pre- 
vails to  some  extent  in  New  York, 
but  is  repudiated  in  other  states. 
It  would  seem  to  be  repugnant  to 
what  we  deem  the  legal  rights  of 
the  husband,  and  would  never  be 
carried  so  far  here  as  it  has  been 
in  England."  Sawyer  v.  Baldwin, 
20  Pick.  (Mass.)  387.  But  the 
English  and  New  York  doctrine 
seems  to  be  fully  recognized  and 
followed  in  Davis  v.  Newton,  6 
Mete.  (Mass.)  543. 

38— Bell  V.  Bell,  1  (Ja.  637;  Sal- 
ter  V.  Salter,  80  Ga.  178,  12  Am. 
St.  Rep.  249;   Elliott  v.  Waring, 
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§  75.  The  liabilities  cast  upon  the  husband  by  the  mar- 
ria^re.  A.  For  prenupUal  liabilities  of  the  wife.  Imme- 
diately upon  the  marriage  the  husband  becomes  liable  for 
all  existing  debts  or  other  liabilities  of  the  wife ;  as  he  has 
received  her  personal  property,  so  he  incurs  the  burden  of 
her  debts.  But  his  liability  continues  only  during  the  mar- 
riage, and  ceases  with  its  termination;  if  the  wife  dies, 
though  all  her  property  may  have  passed  to  the  husband 
by  the  marriage  and  still  be  his,  he  is  no  longer  liable  for 
the  debts ;  and  if  he  dies,  though  all  the  personal  property 
of  the  wife  may  have  passed  to  him  and  so  to  his  estate, 
that  estate  is  not  liable  for  her  unpaid  debts,  but  her  own 
liability  revives.^®  The  law  on  this  subject  will  be  seen  to 
be  closely  analogous  to  that  relating  to  her  choses  in  action. 
The  right  of  collecting  such  choses  vests  in  the  husband, 
but  must  be  exercised  during  the  marriage ;  so  the  duty  of 
paying  her  liabilities  rests  upon  him,  but  can  be  enforced 


5  T.  B.  Mon.  (Ky.)  338,  17  Am. 
Dec.  69;  DuyaU  v.  Farmers  Bank, 
4  Gill  &  J.  (Md.)  287,  23  Am.  Dec. 
558 ;  Holms  t.  Franciscus,  2  Bland 
(Md.)  544,  575,  20  Am.  Dec.  402; 
Browning  v.  Headley,  2  Rob.  (Va.) 
340,  40  Am.  Dec.  755;  Barron.  V. 
Barron,  24  Vt.  375,  391;  Rees  v. 
Waters,  9  Watts  (Pa.)  94. 

39 — Schouler  on  Dom.  Rel., 
§  56;  Reeve  on  Dom.  Rel.  1;  Kles 
v.  Toung,  64  Ark.  381,  62  Am.  St. 
Rep.  198;  Phillips  v.  Richardson, 
4  J.  J.  Marsh,  (Ky.)  212;  Cannon 
V.  Grantham,  45  Miss.  94;  Cole  y. 
Shurtleff,  41  Vt.  311,  98  Am.  Dec. 
587;  Randolph  y.  Simpson,  7  N. 
J.  U  346;  Allen  y.  McCullough, 
2  Helsk  (Tenn.)  174,  183,  5  Am. 
Rep.  27;  Parker  y.  Steed,  1  Lea 
(Tenn.)  206;  Alexander  y.  Mor- 
gan, 31  Ohio  St.  546;  Morrow  y. 
Whltesides,  10  B.  Mon.  (Ky.)  411. 


See  the  comprehenslye  note, 
Ann.  Cas.  1915  G  857. 

The  husband's  liability  was  dis- 
charged by  the  wife's  death, 
though  during  the  marriage  a  suit 
had  been  instituted,  and  his  prop- 
erty had  been  attached  and  was  in 
the  sheriff's  hands  at  the  tlm^e 
of  the  wife's  death.  Lamb  y.  Bel- 
den,  16  Ark.  539. 

The  liability  of  the  husband  was 
held  not  released  by  a  dlyorce, 
where  the  statute  contained  a 
clause  as  follows:  "subject,  how- 
ever, to  the  right  of  creditors 
who  became  such  before  the  de- 
cree was  pronounced."  Allen  y. 
McCullough.  2  Helsk  (Tenn.)  174, 
5  Am.  Rep.  27.  But  see,  as  to  the 
effect  of  a  dlyorce,  Wilson  y.  Wil- 
son, 30  Ohio  St.  365;  Ferguson  v. 
Collins,  8  Ark.  241. 
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only  during  the  marriage.  It  is  evident  that  a  gross  in- 
justice was  done,  both  to  the  wife  and  to  her  creditors,  by 
the  rules  of  law  on  this  subject,  in  any  case  where  the  wife 
had  had  a  considerable  amount  of  personal  properly,  and 
either  her  death  or  the  husband's  occurred  soon  after  the 
marriage.^® 

The  liability  is  regarded  as  one  cast  upon  the  husband 
by  law,  rather  than  one  resting  in  contract.  It  follows  that 
his  infancy  is  no  defense  to  the  suit,^^  though  her  infancy 
may  often  be  a  defense  by  showing  that  the  original  con- 
tract on  which  her  supposed  liability  is  based  was  invalid. 

§  76.  B.  For  the  tarts  of  the  wife.  As  to  any  tort  of 
the  wife  committed  before  the  marriage,  a  ri£^t  of  action 
immediately  existed  against  her  therefor ;  and  this  right  of 
action  is  a  liability  within  the  doctrine  of  the  previous  sec- 


40— This  is  Illustrated  by  the 
case  of  Hetrick  y.  Hetrlck,  13  Ind. 
44,  where  a  woman  who  owned 
eight  hundred  dollars  and  owed 
fire  hundred  dollars  married  and 
soon  after  died.  It  was  held  that, 
though  the  husband  had  received 
the  eight  hundred  dollars,  he  could 
no  longer  be  held  liable  for  the 
five  hundred  dollars.  The  court 
said:  "Nor  did  the  fact  that  the 
husband  received  property  by  his 
wife  alter  the  case;  even  the  very 
property  for  the  purchase  of 
which  the  debt  was  contracted." 

"If  A  should  marry  B,  possess- 
ed of  personal  property  to  the 
amount  of  any  sum,  suppose  it  to 
be  $10,000,  and  B  is  at  the  same 
time  indebted  one-half  that  sum, 
and  should  die  before  her  credi- 
tors should  collect  their  debts 
from    the    husband    covert,    the 


coverture  is  now  at  an  end,  and 
the  husband  is  no  longer  liable 
to  her  creditors;  and  as  the 
$10,000  waa  the  only  property  that 
belonged  to  B,  the  creditors  must 
lose  their  debts.  So,  if  the  hus- 
band had  died  at  any  time  before 
the  creditors  had  collected  from 
him  the  debt  due  from  the  wife, 
the  executors  of  the  husband 
would  not  he  liable;  and  although 
it  Is  true  that  the  wife  remains 
liable  after  her  husband's  death 
to  the  former  creditors  as  mueh 
as  when  she  was  a  single  woman, 
yet  she  might  be  utterly  unable 
to  pay  them."  Reeve  on  Dom. 
Rel.  1. 

41— Roach  V.  Quick,  9  Wend.  (N. 
T.)  238;  Cole  v.  Seeley,  25  Vt 
220,  60  Am.  Dec.  258;  BuUer  v. 
Breck,  7  Mete.  (Mass.)  164,  39  Am. 
Dec.  768 ;  Reeve  on  Dom.  Rel.  284. 
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tion.     The  husband  is  liable  therefor  during  the  marriage 
only.42 

But  as  to  tort3  committed  by  the  wife  during  the 
marriage  relation,  a  peculiar  doctrine  grew  up  at  the  com- 
mon law,  which  rested  on  the  theory  of  her  merger  of  legal 
personality  in  that  of  her  husband  and  subjection  to  his 
will.  This  is  perhaps  the  only  point  at  which  the  subord- 
ination of  the  wife  operated  in  her  favor  and  to  his  dis- 
advantage. 

If  the  wife  committed  any  tortious  acts  in  the  presence 
of  the  husband,  and  by  his  command,  or  even  with  his  con- 
sent, her  will  was  supposed  to  have  been  dominated  by  his ; 
it  was  conclusively  presumed  that  she  acted  under  his  com- 
pulsion; she  was  consequently  wholly  freed  from  liability, 
and  he  was  liable  alone.^^  So  far  did  the  theory  of  his 
domination  go  that,  if  the  wife  committed  a  tort  in  the 
husband's  presence,  though  without  any  evidence  that  he 
commanded  or  consented  to  it,  his  command  was  presumed ; 
this  presumption,  however,  was  rebuttable;  it  might  be 
proved  that  in  fact  he  did  not  consent  to  the  tortious  act.** 
But  for  a  tort  committed  by  her  when  she  was  absent  from 


42— Hawk  t.  Harman  5  Biim. 
(Pa.)  43;  Hubble  v.  Fogartie,  3 
Rich.  L.  (S.  C.)  413,  45  Am.  Dec. 
775;  JillBon  v.  Wilbur,  41  N.  H. 
106. 

43— Marshall  t.  Oakee,  51  Mew 
808;  Kosminsky  v.  Goldberg,  44 
Ark.  401;  Cassln  y.  Delaney,  38 
N.  Y.  178;  Wheeler  &  Wilson  v. 
Hell,  115  Pa.  St.  487,  2  Am.  St. 
Rep.  583;  Emmons  v.  Stevane,  73 
N.  J.  L.  349;  Flesh  y.  Lindsay, 
115  Mo.  1,  37  Am.  St  Rep.  374; 
Hildreth  y.  Camp,  41  N.  J.  L.  306. 
See  also  the  comprehensiye  note, 
92  Am.  St.  Rep.  164.  Chancellor 
Kent  in  his  Commentaries,  yol.  2, 


p.  149,  says  of  the  wife's  torts: 
"If  conumltted  in  his  company,  or 
by  his  order,  he  alone  is  liable;" 
but  in  holding  that  the  wife  is  not 
liable  if  she  acts  in  her  husband's 
absence,  but  under  his  command 
or  instigation,  the  distinguished 
author  states  the  rule  too  strong- 
ly. Kosminsky  y.  Goldberg,  44 
Ark.  401;  Handy  y.  Foley,  121 
Mass.  259,  23  Am.  Rep.  270; 
McElroy  y.  Capron,  24  R.  I.  561. 
44 — Marshal  y.  Oakes,  51  Me. 
808;  Edwards  y.  Wessinger,  65  S. 
C.  161,  95  Am.  St.  Rep.  789;  Brazil 
y.  Moran,  8  Minn.  236,  83  Am.  Dec 
772. 
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him,  or  if  in  his  presence  acting:  without  his  co-operation 
or  consent,  husband  and  wife  were  jointly  liable,  and  must 
be  jointly  sued.** 

Thus  the  husband  was  liable,  either  solely  or  jointly  with 
the  wife,  for  all  torts  of  the  wife ;  and  she  was  never  solely 
liable.  But  if  the  wife  was  an  active  and  guilty  participant 
in  the  wrong,  her  individual  liability  was  only  suspended 
or  merged  during  the  marriage ;  upon  her  husband's  death 
she  might  be  sued  alone,  or  a  pending  suit  against  them 
jointly  might  be  prosecuted  to  judgment  against  her  alone.** 
.  In  imputing  to  a  married  woman  liability  for  a  tort,  the 
same  cautionary  rule  exists  as  in  the  case  of  an  infant's 
tort  ;*^  since  the  married  woman  is  not  liable  for  breach  of 
a  contract,  care  must  be  exercised  to  see  that  her  liability 
for  tort  is  not  so  extended  as  to  virtually  enforce  contract 
obligations.  The  cause  of  action  must  be  ''a  tort  sim- 
pliciter,"  and  not  one  the  essence  of  which  is  a  breach  of 
contract.  To  disregard  this  limitation  would  be  to  enforce 
a  contract  under  guise  of  holding  her  liable  for  a  tort.** 


45— Franklln'g  Appeal,  115  Fa. 
St.  5S4,  a  Am.  St  Bep.  58S;  Handy 
T.  Foley,  121  Mass.  259,  23  Am. 
Rep.  270;  Heckle  v.  Lurvey,  101 
Mass.  344,  3  Am.  Rep.  366;  McEl- 
roy  V.  Capron,  24  R.  I.  561;  Radke 
v.  Schlundt,  30  Ind.  Ap.  213 ;  Smith 
V.  Taylor,  11  Ga.  20;  Gill  v.  State, 
39  W.  Va.  479,  45  Am.  St  Rep.  928. 

46 — ^Baker  y.  Braslln,  16  R.  I. 
635,  6  L.  R.  A.  718;  Smith  v.  Tay- 
lor, 11  Ga.  20;  GIU  v.  State,  39 
W.  Va.  479,  45  Am.  St  Rep.  928; 
Parker  r.  Stead,  1  Lea  (Tenn.) 
206. 

47. — See  ante,  §  18. 

48 — ^Thus  a  married  woman  was 
held  not  liable  for  the  negligence 
of  her  servant,  since  the  liability 
really  springs  from  her  contract 


relation  with  the  servant  Ferfpi- 
son  T.  Nlelson,  17  B.  L  81,  88  Am. 
St  Sep,  855.  Nor  in  trover  for 
refusal  to  return  the  goods  which 
she  had  bought  under  a  contract 
of  conditional  sale,  and  failed  to 
pay  for.  Wolff  v.  Lozier,  68  N. 
J.  L.  103.  Nor  for  deceit  because 
the  covenants  for  title  in  her  deed 
were  untrue.  Brunnell  v.  Carr, 
76  Vt  174;  Prentiss  v.  Paisley, 
25  Fla.  927,  7  L.  R.  A.  640;  Curd 
V.  Dodds,  6  Bush.  (Ky.)  381.  Nor 
for  t&lse  statements  as  to  the 
quality  of  a  chattel.  Owens  v. 
Snodgrass,  6  Dana  (Ky.)  229.  Nor 
for  her  fraudulent  representations 
that  she  was  a  widow,  whereby 
she  procured  valuable  property 
upon    her    bond    and    mortgage. 
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In  many  of  the  modem  statutes  by  which  the  status  and 
rights  of  a  married  woman  have  been  so  radically  changed, 
she  is  made  solely  liable  for  her  torts  to  the  same  extent 
that  other  persons  sui  juris  are  liable,  and  the  husband's 
exceptional  liability  is  abolished.  Where  the  statute  does 
not  expressly  deal  with  the  question  of  liability  for  torts, 
some  courts  have  held  that  the  same  change  resulted  by 
necessary  implication  from  statutes  giving  her  the  full 
ownership  and  control  of  her  property.  Since,  it  is  said, 
the  husband's  liability  for  her  torts  was  a  natural  corollary 
to  his  control  of  her  property,  the  former  should  cease  with 
the  latter,  since  **ce88ante  rations,  cessat  ipsa  lexJ'^^    In 


Keen  v.  Hartman  4S  Pa.  St  497, 
88  Am.  Dec.  472.  Nor  upon  her 
fradulent  representations  that  she 
"was  In  need,  whereby  she  procur- 
ed articles  on  her  husband's  cred- 
it Woodward  v.  Barnes,  46  Vt. 
332,  14  Am.  Rep.  626. 

But  In  Wirt  v.  Dlnan,  44  Mo.  Ap. 
583,  the  court  declared  that  the 
exception  stated  in  the  text  had 
been  carried  so  far  as  to  be  de- 
structiYe  of  the  general  rule  of 
liabUity  for  her  torts,  and  con- 
cluded that  "The  broadness  of 
what  we  haTe  termed  the  excep- 
tion to  the  general  rule  of  liabil- 
ity of  the  husband  and  wife  for 
the  deceit  of  the  wife,  when  dam- 
ages result,  is  subject  to  these 
qualifications;  first,  where  the 
wife  by  false  representations  ob- 
tains property  and  retains  it,  if 
a  recovery  can  be  had  without  giv- 
ing effect  to  the  contract,  in  a 
joint  action  against  her  and  her 
husband  to  recover  the  loss  ac- 
tually sustained  by  her  tort,  her 
disability  of  coverture  cannot  be 
successfully  pleaded  in  bar  of  the 


action;  and,  second,  that  the  dis- 
ability cannot  be  invoked  as  a 
defense  in  those  cases  where  the 
false  representations  which  induc- 
ed the  making  of  the  contract 
and  not  a  part  of  it,  though  con- 
nected with  it,  are  antecedent  to 
It  With  these  qualifications  the 
exception  can  stand  without  being 
repugnant  to  the  general  rule  of 
liability  of  the  husband  and  wife." 
49 — ^Hageman  v.  Tanderdoes,  15 
Aril.  812,  L.  B.  A.  1915  A  491  and 
not«9  Ann.  Cas.  1915  G  1197  and 
note;  Martin  v.  Robson,  65  Ul. 
129,  16  Am.  Rep.  578;  Norrls  v. 
Corkill,  32  Kan.  409,  49  Am.  Rep. 
489.  "The  ancient  landmarks  are 
gone.  The  foundations  hitherto 
deemed  so  essential  for  the  pre- 
servation of  the  nuptial  contract 
and  the  maintenance  of  the  mar- 
riage relation  are  crumliling.  The 
unity  of  husband  and  wife  has 
been  severed.  His  legal  supre- 
macy is  gone  and  the  scepter  has 
departed  from  him.  Her  brain 
and  hands  and  tongue  are  her 
own."    Martin  v.  Robson,  supra. 
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other  cases  the  courts  have  refused  to  add  by  construction 
a  new  section  to  the  reform  act  passed  by  the  legislature* 
and  have  held  that  the  precise  reasons  on  which  the  com- 
mon law  rule  rested  were  too  obscure  to  permit  any  certain 
inference  to  be  drawn  as  to  its  abolition.<^<^  And  in  a  third 
group  of  decisions  the  husband  is  still  held  liable  for  the 
personal  torts  of  the  wife,  since  these  are  not  directly 
affected  by  legislation  conferring  independent  property 
rights  upon  her ;  but  he  is  no  longer  liable  for  torts  com- 
mitted by  her  in  the  management  of  her  separate  property^ 
not  directed  nor  participated  in  by  him.*^* 

1 77.  C  For  her  acts  as  his  agent  It  is  the  husband's 
duty  to  provide  the  food,  clothing,  and  other  articles  neces- 
sary for  the  support  of  the  family ;  but  in  the  usual  arrange- 
ment of  family  life  the  wife  is  the  husband's  agent  in  such 
matters  as  belong  to  the  management  of  the  home ;  usually 
she  purchases  the  food  and  other  family  supplies,  employs 
the  household  servants,  buys  her  own  clothing  and  that  of 
the  children.  The  existence  of  such  a  general  custom  in 
society  naturally  leads  the  tradesmen  suppljdng  the  family 
to  assume  that  the  husband  will  pay  the  bills  contracted 
by  the  wife ;  and  her  authority  as  agent  for  him,  as  to  such 


SO^Henley  t.  Wflson,  187  CaL 
278,  58  L.  B.  A.  941,  92  Am.  St. 
Bep.  160  and  note;  Jackson  t. 
Williams,  92  Ark.  486,  25  L.  R. 
A.  (N.  S.)  840;  Morgan  v.  Ken- 
nedy, 62  Minn.  348,  54  Am.  St 
Rep.  647,  30  L.  R.  A.  521;  Fitz- 
gerald V.  Quann,  109  N,  Y.  441; 
Tayler  v.  Pullen,  152  Mo.  434; 
Quick  V.  Miller,  103  Pa.  St  67; 
McElfresh  y.  Kukendall,  36  Iowa 
228;  Choen  v.  Porter,  66  Ind.  194; 
Ferguson  v.  Brooks,  67  Me.  251; 
Fowler  v.  Chichester,  26  Ohio  St 
9;  Kellar  v.  James,  63  W.  Va.  139, 


14  L.  R.  A«  (N.  S.)  1003  and  note. 
But  where  the  statute  prorvldea 
that  "The  wife  may  sue  and  be 
sued  in  all  matters  relating  to 
her  sole  and  separate  property 
the  same  as  if  she  were  sole,"  she 
can  be  sued  alone  for  fraud  in  the 
sale  of  her  separate  real  estate, 
though  the  sale  was  made  by  her 
husband  as  her  agent.  Baum  v. 
Mullen,  47  N.  Y.  577. 

51 — Boutell  y.  Shellabarger,  264 
Mo.  81,  L.  R.  A.  1915  D  847; 
Qullty  y.  Battle,  135  N.  Y.  201, 
17  U  R.  A.  251. 
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matters  as  are  usually  left  to  the  wife  to  manage,  will  be 
presumed.'^^  That  presumptive  agency  is  of  course  limited 
to  such  household  affairs  as  are  commonly  left  to  the  wife 
to  manage;  any  authority  to  act  for  him  in  matters  con- 
cerning his  business  must  be  shown  by  affirmative  evi- 
dence.53 


62 — ^Wanamaker  t.  Weayer,  176 
K.  X.  75,  98  Am.  St  Bep.  621  and 
iiot«,  65  L.  B.  A.  529;  Phillipson 

V.  Hayter,  L.  R.  6  C.  P.  38;  Bergh 
v.  Warner,  47  Minn.  250,  28  Am. 
St  Rep.  362;  Baker  v.  Carter,  83 
Me.  132,  23  Am.  St.  Rep.  764; 
Flynn  v.  Messenger,  28  Minn.  208, 
41  Am.  Rep.  279;  MacKlnley  v. 
McGregor,  3  Wharton  (Pa.)  369, 
31  Am.  Dec.  522;  Hughes  v.  Chad- 
wick,  6  Ala.  651;  Oilman  v.  An- 
drus,  28  Vt.  241,  67  Am.  Dec.  713; 
Sauter  t.  Scrutchfield,  28  Mo.  Ap. 
150. 

It  is  evident  that  the  determin- 
ing question  in  this  class  of  cases 
is  not  whether  the  goods  are 
necessaries ;  a  husband  may  often 
expressly  or  by  implication  em- 
power his  wife  to  buy  on  his 
credit  articles  of  a  luxurious  char- 
acter, very  far  from  the  class  of 
necessary  supplies.  If  the  wife's 
authority  to  make  a  particular 
purchase  is  challenged  on  the 
ground  that  the  goods  bought 
Were  extraTagant  and  not  within 
the  proper  scale  of  the  family's 
expenditures,  "the  husband's  re- 
sponsibility does  not  stand  on  the 
question  of  necessity,  but  on  the 
wife's  agency.  The  necessity  of 
the  articles  bought,  the  means  of 
the  parties,  their  condition  in  life, 
and  the  previous  conduct  of  the 
husband  with  regard  to  the  wife's 


purchases  in  his  name,  all  enter 
into  the  inquiry  as  circumstances 
bearing  on  the  measure  of  au- 
thority she  has  received  or  ap- 
pears to  have  received  from  him." 
Johnson  v.  Briscoe,  104  Mo.  Ap. 
493. 

"It  is  a  reasonable  presumption 
that  both  parties  expect  that  she 
will  conform  to  the  habits  and 
usages  of  the  circle  to  which  the 
husband  Introduces  her,  and 
where  he  expects  her  to  find  her 
intimate  associates,  and  their  hab- 
its of  living  and  expenditure  may 
fairly  be  taken  as  a  standard  by 
Which  to  judge  of  those  by  the 
wife,  where  he  has  left  her  to 
make  her  own  purchases."  Clark 
V.  Cox,  32  Mich.  204. 

See  also  Sauter  v.  Scrutch  field, 
28  Mo.  Ap.  150,  157;  Phillipson  v. 
Hayter,  L.  R.  6  C.  P.  38. 

See  the  note  as  to  the  wife's 
agency  for  her  husband,  L.  R.  A. 
1918  F  25-30. 

53— "He  is  bound  to  fulfill  the 
contract  of  his  'wife,  when  it  is 
such  a  one  as  wives,  according  to 
the  usage  of  the  country,  com- 
monly make.  If  a  wife  should 
purchase  at  a  merchant's  store 
such  articles  as  wives  in  her  rank 
of  life  usually  purchase,  the  hus- 
band ought  to  ibe  bound;  for  it  Is 
a  fair  presumption  that  she  was 
authorized  so  to  do  by  her  hus- 
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But  even  as  to  household  bills,  this  agency  is  presumptive 
only.  If  the  husband  sees  fit  to  order  all  supplies  and  con- 
tract all  bills  himself,  it  is  his  right  to  do  so ;  and  if  he  fur- 
nishes his  wife  the  money  necessary  to  supply  the  family, 
she  has  no  right  to  pledge  his  credit.^^  The  mere  fact  of 
the  marriage,  and  that  husband  and  wife  are  living  together 
in  the  family  relation,  creates  a  prima  fa/ne  presmnption 
of  her  authority  to  purchase  household  supplies;  but  this 
presumption  is  a  rebuttable  one.  The  New  York  Court  of 
Appeals  has  said  in  a  recent  case:  ''If  a  married  woman 
goes  to  a  merchant,  and  within  reasonable  limitations  buys 
articles  suitable  for  the  family  use  and  for  her  own  ward- 
robe, the  presumption  is,  in  the  absence  of  evidence  to  the 
contrary,  that  the  husband  is  liable.  But  if  it  appears 
affirmatively  that  the  lady  is  abundantly  supplied  with 
similar  articles  purchased  elsewhere,  and  that  there  was 
not  in  fact  any  reasonable  necessity  for  such  expenditure, 
the  husband  can  not  be  held  responsible,  unless  there  is 
some  affirmative  proof  of  actual  authority  outside  of  the 
authority  the  law  infers  from  their  marital  relations."** 

This  implied  agency  may  exist  even  if  there  were  no 
valid  marriage,  or  no  marriage  at  all,  between  the  apparent 


band.  It,  however,  she  were  to 
purchase  a  ship  or  yoke  of  oxen, 
no  such  presumption  would  arise, 
for  wives  do  not  usually  purchase 
ehips  or  oxen."  Reeve  on  Dom. 
Rel.  79.  Benjamin  v.  Benjamin, 
15  Conn.  347,  39  Am.  Dec.  384; 
Tuttle  v.  Hoag,  46  Mo.  38,  2  Am. 
Rep.  481. 

54 — ^Debenham  v.  Mellon,  L.  R. 
6  Ap.  Cas.  24;  Morel  v.  Westmore- 
land (1904)  A.  C.  11;  Clark  v. 
Cox,  32  Mich.  204;  Sauter  t. 
Scrutchfield,  28  Mo.  Ap.  150.  So 
if  the  husband  forbids  his  wife  to 
purchase   goods   of  a   particular 


merchant,  and  notifies  that  mer- 
chant thereof,  she  has  no  longer 
an  implied  agency  to  buy  of  him; 
the  husband's  liability,  if  any, 
must  be  based  on  his  neglect  to 
support  her  at  all.  Hiblee  v. 
Thomas,  99  111.  Ap.  355. 

55 — ^Wanamaker  v.  Weaver,  176 
N.  Y.  75,  98  Am.  St  Rep.  621,  65 
L.  R.  A.  529.  See  also  Clark  v. 
Cox,  32  Mich.  204;  Compton  v. 
Bates,  10  111.  App.  78;  MoCreery 
V.  Watson,  84  N.  J.  L.  626.  47  L. 
R.  A.  279  and  note,  Ann.  Cas.  1915 
k  1  and  note. 
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spouses ;  it  can  hardly  be  deemed  the  duty  of  the  tradesman 
who  receives  an  order  for  household  supplies  from  a  woman 
apparently  the  wife  of  a  man,  with  whom  she  is  living  as 
such,  to  require  her  to  exhibit  her  marriage  certificate  be- 
fore furnishing  her  supplies  on  his  credit.*^* 

If  the  wife  is  living  apart  from  her  husband,  her  appar- 
ent and  presumptive  authority  to  procure  goods  as  his  agent 
ceases.*^''  But  the  ordinary  principles  of  agency  apply  to 
the  implied  agency  of  the  wife  for  her  husband.  If  she 
had  formerly  been  given  authority  as  his  agent,  or  if  the 
husband  by  paying  bills  contracted  by  her  had  ratified  her 
previous  acts  of  agency,  and  such  authority  has  been  with- 
drawn, either  by  her  separation  from  him,  or  by  his  sup- 
pljring  her  with  cash  for  the  family  requirements,  he  should 
notify  the  tradesmen  who  have  been  accustomed  to  supply 
her  on  his  credit  of  the  withdrawal  of  such  credit;  other- 
wise they  will  be  able  to  hold  him  liable  on  the  basis  of  the 
former  agency,  apparently  still  continuing.*^®    This  is  the 


56— Watson  t.  Threlkeld,  2  Esp. 
887;  Robinson  t.  Mahon,  1  Gamp. 
245;  Munro  ▼.  DeChamant,  4 
Camp.  215;  Gonune  v.  Franklin,  1 
Poster  ft  F.  465;  Blades  y.  Fell,  9 
B.  ft  C.  167;  Redfenis  y.  In  wood, 
27  Ont.  213,  Ann.  Gas.  1913  D 
1061  and  note;  Frank  y.  Garter, 
219  N.  Y.  35,  U  R.  A.  1917  B  1288 
and  note. 

67--Vusler  y.  Gox,  53  N.  J.  L. 
516;  Raynes  y.  Bennett,  114  Mass. 
424;  Benjamin  y.  Dockham,  132 
Mass.  181;  Steinfield  y.  Girrard, 
103  Me.  151;  McGutchen  y.  Mc- 
Gabay,  11  Jobns.  (N.  T.)  281,  6 
Am.  Dec.  373;  Gonstable  y.  Rose- 
ner,  82  App.  Dly.  (N.  Y.)  155.  af- 
firmed in  178  N.  Y.  587;  Bonney 
y.  Perban,  102  111.  Appw  634;  Mor- 
genrotb  y.  Spencer,  124  Wis.  564; 
Reyier  v.  Galloway,  71  111.  517; 


Mitchell  y.  Treanor,  11  Ga.  324, 
56  Am.  Dec.  421;  Rea  y.  Durkee, 
25  111.  503;  Steyens  y.  Story,  43 
Vt  327;  Sturteyant  y.  Starin,  19 
Wis.  268;  Pool  v.  Eyerton,  60  N. 
G.  241;  Gany  y.  Patton,  2  Ashm. 
(Pa.)  140. 

The  language  of  tbe  opinion  in 
Hatcb  y.  Leonard,  165  N.  Y.  435, 
seems  to  bold  that  the  busband  is 
presumptively  liable  for  bis  wife's 
support  tbougb  sbe  is  liying  away 
from  bim,  and  that  it  is  for  him 
to  show  facts  which  relieye  him; 
see  the  criticism  of  this  opinion  in 
Gonstable  y.  Rosener,  supra, 

58— CoweU  y.  PldUlps,  17  B.  L 
188,  11  L^  B.  A.  182;  Keller  y. 
Phillips,  39  N.  Y.  351;  Sibley  y. 
Gilmer.  124  N.  G.  631;  Snell  v. 
Stone,  23  Ore.  327.  It  would  be 
proper  to  notify  not  only  those 
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reason  of  the  ''posting  notices"  often  published  in  the  news^ 
papers  after  a  marital  separation. 

Her  agency  may  sometimes  go  beyond  the  mere  purchase 
of  necessaries;  and  she  will  have  power  to  sell  his  prop- 
erty,*^® or  to  involve  him  in  other  obligations  than  for  the 
direct  purchase  of  necessary  articles/'^  if  by  his  failure  to 
support  her  such  acts  of  authority  have  become  reasonably 
necessary  for  her  to  exercise  in  order  to  obtain  support  for 
herself  and  his  family. 

And  it  seems  hardly  necessary  to  add  that,  if  the  hus- 
band in  fact  confers  authority  upon  his  wife  to  act  for 
him  in  a  particular  matter,  or  by  his  conduct  gives  her 
such  apparent  authority  that  the  adverse  party  is  reason- 
ably led  to  trust  him  as  principal,  or  if  he  ratifies  her  acts 
as  his  agent,  he  is  liable  on  general  principles  of  agency, 
though  the  matters  may  not  have  been  within  her  special 
agency  as  his  wife  ;«^  that  is  to  say,  he  may  confer  upon  her 


who  have  hitherto  dealt  with  her 
as  the  husband's  agent,  but  any 
who  are  likely  to  do  so,  or  the 
mercantile  public  generally,  that 
they  may  not  be  misled  by  her 
claim  of  credit;  but  it  is  usually 
held  that  if  one  who  has  not  had 
previous  dealings  with  the  Wife  as 
agent  trusts  the  husband  upon 
her  orders,  he  takes  the  risk  of 
her  actual  authority.  Harttmann 
V.  Tegart,  12  Kans.  177;  Sturte- 
vant  V.  Starin,  19  Wis.  268;  Cany 
V.  Patton,  2  Ashm.  (Pa.)  140;  Por- 
ter V.  Babb,  25  Mo.  36;  Reese  v. 
Chilton,  26  Mo.  498. 

59— Ahern  t.  Easterby,  42  Coniu 
546;  Rawson  y.  Spangler,  62  Iowa 
59;  Waugh  v.  Bridgeford,  69  Iowa 
334.  It  is  said  in  Evans  v.  Craw- 
ford Ins.  Co.,  130  Wise.  189,  118 
Am.  St.  Rep.  1009,  9  L.  R.  A.  (N. 
S.)   485,  that  the  Implied  author- 


ity of  the  wife  has  never  been  ex- 
tended so  as  to  empower  her  to 
sell  his  real  estate. 

60— Rotch  V.  Miles,  2  Conn.  638; 
Cheek  v.  Bellows,  17  Tex.  613,  67 
Am.  Dec.  686;  Camerlin  y.  Palmer 
Co.,  10  Allen  (Mass.)  539;  FUker 
y.  Emerson,  16  Vt  653,  42  Am. 
Dec.  532. 

61-~SlbIey  y.  Gnmer,  124  H.  0. 
631;  MacKinley  v.  McGregor,  3 
Whart  (Pa.)  369,  31  Am.  Dec. 
522 ;  Shuman  y.  Steimel,  129  Wise. 
422,  116  Am.  St.  Rep.  961,  7  L.  R, 
A.  (N.  S.)  1048,  9  Ann.  Cas.  1064; 
Krieger  y.  Smith,  13  Mont  235; 
Gray  y.  Otis,  11  Vt  628;  Gllman 
y.  Andrus,  28  Vt  241,  67  Am.  Dec 
713;  Conrad  y.  Abbott,  132  Mass. 
330;  Cox  v.  Hoffman,  4  Dev.  &  B. 
(N.  C.)  180;  Hardenbrook  y.  Har- 
rison, 11  Col.  9. 

Her  agency  in  property  matter* 
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a  particular  agency,  in  matters  wholly  unconnected  with  the 
implied  agency  of  the  wife. 

But  whatever  method  the  husband  may  adopt  for  fur- 
nishing necessaries  for  the  support  of  his  wife  and  family, 
whether  by  giving  her  the  necessary  funds,  by  procuring 
the  needed  supplies  himself,  or  by  making  her  his  agent  to 
procure  them,  he  must  furnish  her  such  support,  if  she  has 
not  forfeited  her  right  to  support  by  her  misconduct,  and 
thus  there  arises  the  fourth  and  most  important  liability. 

§  78.  D.  For  her  support.  The  chief  duty  cast  upon 
the  husband  by  the  law  is  that  of  supporting  his  wife ;  and 
this  duty,  unlike  most  of  the  others  that  have  been  dis- 
cussed, is  totally  unaffected  (except  to  be  strengthened) 
by  modern  legislation.  Existing  when  the  husband  took 
title  to  all  his  wife's  personal  property  and  the  control 
and  income  of  all  her  real  estate  by  the  marriage,  it  is 
equally  stringent  at  the  present  day,  and  in  states  where 
the  wife  retains  all  her  property  and  is  practically  inde- 
pendent of  the  husband  as  to  property  rights.  This  lia- 
bility, however,  like  other  obligations  existing  between  hus- 
band and  wife,  could  not  at  the  common  law  be  directly 
enforced  by  a  civil  action ;  the  wife,  that  is,  could  not  sue 
her  husband  for  her  own  support.  But  it  has  been  held  in 
many  modern  cases  (though  denied  in  others)  that  equity 
has  power  to  order  provision  for  a  wife's  support  to  be 
made  by  a  delinquent  husband,  either  by  awarding  her  ali- 
mony, which  has  sometimes  been  done  without  the  bringing 
of  a  divorce  action,  or  by  requiring  an  payment  to  her  of  a 
periodical  sum  for  her  support  and  that  of  her  children  ;«2 


win  be  more  readily  implied  when 
he  is  absent,  and  she  is  in  posses- 
sion of  the  property.  Meyer  v. 
Prankil,  116  M!d.  411,  Ann.  Cas. 
1913  C  875  and  note. 

As  to  the  hu&band's  liability  by 
ratification   for   debts   contracted 


by  the  wife,  see  notes  to  7  L.  R. 
A.  (N.  S.)  1048,  and  9  Ann.  Cas. 
1067. 

62— Langr  t.  Lang^,  70  W.  Va,  205, 
88  L.  R.  A.  (N.  S.)  951  and  note, 
Ann.  Cas,  1913  D  1120  and  note; 
Hagert  v.  Hagert,  22  N.  D.  290,  38 
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and  in  some  states  actions  for  support  are  directly  aath- 
orized  by  statute.*'  In  the  absence  of  such  statutory  or 
equitable  remedies,  the  duty  has  conunonly  been  enforced 
in  two  ways:  first,  by  criminal  proceedings  instituted  by 
the  State ;  and  secondly,  by  suit  by  a  third  person  who  has 
furnished  to  the  destitute  wife  the  things  necessary  for  her 
support.** 

The  wife,  if  the  husband  has  neglected  his  duty  to  her 
in  this  respect,  can  use  her  husband's  credit  to  procure 
her  support;  and  may  do  this  in  spite  of  his  refusal  to 
authorize  such  credit,  or  in  case  of  his  express  denial  of 
credit  to  her.  In  the  preceding  section  was  discussed  the 
wife's  implifd  agency,  resting  on  the  husband's  supposed 
consent;  this  may  be  called  her  impvied  agency,  resting 
on  his  breach  of  duty. 

If  the  husband  has  given  his  wife  neither  actual  nor 
apparent  authority,  the  third  party  who  has  relieved  the 
wife's  necessity,  to  recover  therefor  from  the  husband, 
must  prove  the  existence,  and  the  breach,  of  the  duty; 
this  involves  the  proof  of  three  facts ;  first,  that  the  goods 
furnished  by  him  were  necessaries ;  secondly,  that  the  hus- 
band had  wholly  neglected  to  furnish  them;  and,  thirdly, 
tiiat  the  wife  had  not  justified  his  refusal  by  her  own  viola- 
lation  of  her  marital  obligations. 


L.  R.  A.   (N.  S.)   951,  Ann.  Cas. 
1914  B  925. 

In  Hagert  v.  Hagert,  It  was  held 
that  a  husband,  if  old,  infirm  and 
without  means,   can   maintain  a 


63 — Cnnnfngham  ▼.  Cunning- 
ham, 72  Conn.  167,  75  Conn.  64; 
Harding  v.  Harding,  144  m.  688, 
21  U  R.  A.  310;  Hawkins  ▼.  Hawk- 
ins, 193  N.  Y.  409,  19  L.  R,  A.  (N. 


like   action   for   support   from   a  ,  S.)  468.  127  Am.  St  Rep.  979,  15 


wealthy  wife. 

In  De  Brauwere  v.  Brauwere, 
203  N.  Y.  460,  38  L.  R.  A.  (N.  S.) 
508,  suit  by  a  wife  to  recover 
money  which  she  had  taken  from 
her  own  earnings  to  support  her- 
self and  her  children  was  sub* 
tained. 


Ann.  Cas.  371. 

64 — ^Por  the  scope  and  interpre- 
tation of  statutes  punishing  "non- 
support"  of  wife  and  children, 
see  State  t.  Walker,  10  Okla.  Cr. 
119,  U  R.  A.  1915  A  564  and  note, 
Ann.  Cas.  1916  A  612. 
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§79.  What  are  necessaries.  It  was  said  in  the  older 
books  that  '^Necessaries  consist  only  of  food,  drink,  cloth- 
ing, washing,  physic,  instruction,  and  a  suitable  place  of 
residence."®*^  But  such  arbitrary  limitations  by  schedule 
are  less  in  favor  with  modem  courts ;  and  the  usual  mod- 
em rule  is  to  include  whatever  is  necessary  to  her  reason- 
able support,  in  view  of  the  means  of  the  husband,  and 
the  standard  of  living  to  which  they  have  been  accus- 
tomed.®*'  The  rule,  however,  still  includes  only  necessaries, 
and  not  articles  of  mere  luxury. 

Applying  this  general  test  to  the  particular  cases  which 
have  come  before  the  courts  for  decision,  it  has  been  held 
that  medical  services,®^  artificial  teeth,*^  jewelry  of  a  kind 


65 — St  John's  Parish  ▼.  Bron- 
Bon,  40  Conn.  75,  16  Am.  Rep.  17; 
Sauter  y.  Scrutchfield,  28  Mo.  Ap. 
150,  157;  Reed  v.  Crissey.  63  Mo. 
Ap.  184,  191;  Thorpe  v.  Shaplelgh, 
67  Me.  238;  Ray  t.  Adden,  50  N.  H. 
82,  9  Am.  Rep.  175. 

66— Bergh  t.  Warner,  47  Minn. 
250,  28  Am.  St  Bep.  862;  Raynes 
y.  Bennett,  114  Mass.  424;  Conant 
y.  Burnham,  133  Mass.  503,  43  Am. 
Rep.  532;  Snltan  y.  Misrahi,  47  N. 
Y.  MiBC.  655;  De  Brauwere  y.  De 
Brauwere,  203  N.  Y.  460,  38  L. 
R.  A.  (N.  S.)  508;  Cunningham  y. 
Irwin,  7  S.  &  R.  (Pa.)  247,  260,  10 
Am.  Dec.  458;  Towery  y.  McGaw, 
22  Ky.  L.  Rep.  165;  Tlbbetts  y. 
Hapgood,  34  N.  H.  420. 

In  Warner  y.  Helden,  28  Wis. 
617,  9  Am.  Rep.  515,  the  court 
quote  from  Bishop  on  Mar.  &  Dly., 
I,  554,  as  follows:  "Necessaries 
are  such  articles  of  food  or  ap- 
parel or  medicine,  or  such  medi- 
cal attendance  and  nursing,  or 
such  proylded  means  of  locomo- 
tlon»   or  proylded   habitation   or 


furniture,  or  such  proylslon  for 
her  protection  In  society  and  the 
like,  as  the  husband,  considering 
his  ability  and  standing,  ought  to 
furnish  to  his  wife  for  her  sus- 
tenance and  the  preseryation  of 
her  health  and  comfort," — and 
adds:  "This  definition  of  neces- 
saries seems  to  be  strictly  cor- 
rect" 

67 — Carstens  y.  Hanselmann,  61 
Mich.  428,  1  Am.  St.  Rep.  606; 
Mayhefw  v.  Thayer,  8  Qray  (Mass.) 
172;  Cothran  y.  Lee,  24  Ala.  380; 
Bevler  y.  Galloway,  71  111.  517; 
Reed  y.  Crlssey,  63  Mo.  Ap.  184; 
Tlbbetts  V.  Hapgood,  34  N.  H.  420; 
Comstock  y.  Green,  88  Hun  (N. 
Y.)  64;  Black  y.  Clements,  2  Penn. 
(Del.)  499. 

But  If  the  plaintiff  did  not  pro- 
fess to  be  a  physician,  or  to  haye 
a  knowledge  of  diseases  or  rem- 
edies, but  prescribed  for  defend- 
ant's wife  In  a  clairvoyant  trance, 
the  defendant  would  not  be  liable 
therefor.  "The  law  does  not  rec- 
ognize the  dreams,  ylslons  or  rey- 
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suitable  to  the  means  of  the  family,^^  the  wages  of  serv- 
ants,''®  suitable  furniture,^  ^  the  rent  of  lodgings,''^  a  piano 
under  special  circumstancesy'^^  were  necessaries ;  while  dia- 
monds,'^* a  pew  in  churchj^*^  a  set  of  Stoddard's  Lectures/® 
have  been  held  not  necessaries.  The  question  whether  par- 
ticular articles  are  or  are  not  necessaries  is  ordinarily 
for  the  jury  f'^  but  if  they  are  of  such  a  kind  as  to  be  clearly 


elations  of  a  woman  in  a  mes- 
meric sleep  as  necessaries  for  a 
wife  for  which  the  husband,  with- 
out his  consent,  can  be  held  to 
pay."  Wood  v.  O'Kelley,  8  Cush. 
(Mass.)  406.  See  State  v.  House- 
keeper, 70  Md.  162, 14  Am.  St  Rep. 
340,  2  L.  R.  A.  587. 

68 — Clark  y.  Tenneson,  146  Wis. 
65,  33  L.  R.  A.  (N.  S.)  426,  Ann. 
Cas.  1912  G  141. 

69 — Raynes  Y.  Bennett,  114 
Mass.  424. 

70 — ^Phillips  T.  Sanchez,  35  Pla. 
187;  Flynn  ▼.  Messenger,  28  Minn. 
208,  41  Am.  Rep.  279;  Wagner  t. 
Nagel,  33  Minn.  348.  In  Zlegler 
T.  David,  23  Ala.  127,  it  was  held 
that  the  services  of  slaves,  em- 
ployed not  to  care  for  the  wife 
but  to  support  her  by  their  earn- 
ings, were  not  chargeable  to  the 
husband. 

71 — Hunt  ▼.  DeBlaquiere,  5 
Bing.  650;  Heney  v.  Sargent,  54 
Cal.  396. 

72— Oltman  T.  Yost,  62  Minn. 
261. 

73 — ^"It  is  impossible  to  state  a 
comprehensive  definition  of  fam- 
ily necessaries.  They  must  be  left 
for  cases  to  define  as  cases  arise. 
It  is  not  to  be  doubted  that  in 
some  circumstances  a  piano 
would  be  necessary  to  the  sup- 
port of  a  family,  as  where  the 


wife  should  teach  music  for  a 
livelihood,  or  a  daughter  Was  to 
be  educated,  for  education  may 
fairly  enough  be  included  in  the 
word  support  In  other  circum- 
stances it  would  be  a  luxury  and 
not  a  necessity.  The  best  the 
Judge  could  do  with  such  a  ques- 
tion was  to  submit  it  to  the  Jury 
under  all  the  evidence."  Parke 
V.  Kleeber,  37  Pa.  St.  261.  With 
this  agrees  Hamilton  v.  Lane,  138 
Mass.  358. 

In  Ghappell  v.  Nunn,  41  Li.  T. 
Rep.  287,  a  case  in  the  Irish  Q.  B., 
"the  hire  of  a  piano  and  the  price 
of  a  pianette"  were  held  luxuries 
and  not  necessities.  See  also  Ver- 
der  y.  Jansen,  96  111.  Ap.  328. 

74— Bergh  v.  Warner,  47  Minn. 
250,  28  Am.  St  Rep.  362;  Mon- 
tague T.  Benedict,  3  Bam.  & 
Cressw.  631,  10  E.  C.  L.  206. 

75— St  John's  Parish  v.  Bron- 
son,  40  Conn.  75,  16  Am.  Rep.  17. 

76— Shuman  v.  Steimel,  129 
Wise.  422,  116  Am.  St  Rep.  961,  7 
L.  R.  A.  (N.  S.)  1048,  9  Ann.  Cas. 
1064. 

77— Thorpe  v.  Shapleigh,  67  Me. 
238;  Sauter  v.  Scrutchfleld,  28  Mo. 
Ap.  150;  Parke  v.  Kleeber,  37  Pa. 
St  251;  Eames  v.  Sweetser,  101 
Mass.  78:  Paynes  v.  Bennett,  114 
Mass.  424;  Willey  v.  Beach,  115 
Mass.  559;  Hamilton  v.  Lane,  13S 
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luxuries  rather  than  necessaries,  the  question  may  be  de- 
termined by  the  court  as  matter  of  law,'* 

There  are  some  classes  of  expenditure  which  require 
especial  consideration*  Money  furnished  to  the  wife  to 
enable  her  to  supply  herself  with  necessaries  is  not  recov- 
erable at  law;*^^  but  there  is  a  strong  and  well  considered 
line  of  cases  holding  that  if  one  furnish  money  to  the  wife, 
and  she  in  fact  use  it  for  the  purchase  of  necessaries,  equity 
will  regard  the  lender  as  standing  in  the  shoes  of  the  mer- 
chant to  whom  his  money  went,  and  he  may  recover  his 
advances  by  a  bill  in  chancery .^o 


Mass.  358;  Bergh  y.  Warner,  47 
Minn.  260,  28  Am.  St  Rep.  362. 

In  McQuillen  t.  Singer  Mfg.  Co., 
99  Pa.  St  586,  an  instruction  that 
a  sewing  machine  was  a  neces- 
sity, and  in  Willey  y.  Beach,  115 
Mass.  559,  one  that  it  was  not  a 
necessity,  were  disapproyed,  hoth 
courts  holding  that  the  question 
should  haye  heen  submitted  to  the 
jury  as  one  of  fact  under  aU  the 
circumstances. 

78— PhlUipson  y.  Hayter,  L.  R. 
6  C.  P.  43;  Sauter  y.  Scrutchfield, 
28  Mo.  Ap.  150. 

79 — ^Knoz  y.  Bushnell,  3  Com.  B. 
(N.  S.)  333,  91  E.  C.  L.  334; 
Walker  y.  Simpson,  7  Watts  &  S. 
(Penn.)  83,  42  Am.  Dec.  216;  Gill 
y.  Reed,  5  R.  I.  343,  73  Am.  Dec. 
73;  Marshall  y.  Perkins,  20  R.  I. 
34.,  78  Am  St  Rep.  841.  The  last 
two  cases,  howeyer,  hold  that  "if 
the  lender  lays  out  the  money,  or 
sees  it  laid  out  for  necessaries,  he 
may  charge  them  as  proyided  by 
himself;"  and  rest  upon  the  fact 
that  there  was  no  satisfactory  eyi- 
dence  that  the  money  was  actually 
expended  for  necessaries;  and 
Kenny  y.  Melslahn,  69  App.  Diy. 


(N.  Y.)  672.  75  N,  Y.  Supp.  81, 
declares  the  rule  to  be  the  same 
inN.  Y. 

See  also  the  cases  in  the  next 
note. 

80— Kenyon  y.  Ferris,  47  Conn. 
510,  36  Am.  Bep.  86;  Harris  y. 
Lee,  1  P.  Wms.  482;  Dean  y.  Sout- 
ten,  L.  R.  9  Eq.  Cas.  131;  Jenner 
y.  Morris,  3  DeG.  F.  &  J.  45; 
Walker  y.  Simpson,  7  W.  &  S. 
(Penn.)  83,  42  Am.  Dec.  216;  Reed 
y.  Crissey,  63  Mo.  Ap.  184;  Leup- 
pie  V.  Osbom,  52  N.  J.  Eq.  637. 

These  cases  are  criticised  and 
declared  to  be  unsound  in  Skin- 
ner y.  Tirrell,  159  Mass.  474,  38 
Am.  St  Rep.  447,  21  U  R.  A.  673; 
but  the  equitable  doctrine  as 
stated  in  the  text  is  supported  by 
so  strong  a  body  of  precedents, 
and  the  Justice  of  requiring  the 
husband  to  repay  loans  made  to 
as  abandoned  wife.  When  they 
were  needed  and  actually  used  to 
procure  necessaries  for  her,  is  so 
obyious,  that  the  English  equity 
doctrine  seems  likely  still  to  be 
followed.  In  1911,  the  N.  Y.  Court 
of  Appeals  followed  Kenyon  y. 
Ferris,  and  refused  its  approyal 
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Legal  servicea  rendered  to  the  wife  are  a  necessary  for 
which  the  husband  is  liable  to  pay,  if  the  services  were 
really  necessary  to  the  wife's  defense  against  a  prosecu- 
tion,^^ or  even  in  instituting  legal  proceedings,  when  such 
proceedings  were  necessary  for  her  protection.®^ 

Proceedings  instituted  upon  reasonable  grounds  for  a 
divorce  a  mensa  et  thoro,  or  judicial  separation,  come  witii- 
in  the  preceding  classification,  and  her  attorney  may  re- 
cover from  the  husband  therefor.®'  An  action  for  an  abso- 
lute divorce,  or  divorce  a  vinculo  matrimonii,  is  viewed 
differently  in  this  respect;  other  necessaries  are  furnished 
to  the  wife  to  sustain  her  as  the  wife  of  the  defendant; 
divorce  proceedings  are  to  break  the  marital  relation,  and 
to  restore  to  her  freedom  as  a  single  woman,  or  x)ossibly 
the  opportunity  of  remarriage.  For  these  the  husband  is 
commonly,  in  the  American  courts,  held  not  liable  in  any 
form  of  proceeding.®*    If  the  husband  sues  her  for  divorce. 


to  Skinner  y.  Tirrell.  De  Bran- 
were  v.  De  Brauwere,  203  N.  Y. 
460,  38  L.  R.  A.  (N.  S.)  508. 

81 — Conant  t.  Bumliaiiif  188 
Hags.  608,  48  Am*  Bep.  532;  Shep- 
ard  ▼.  MacKall,  3  Campbell  326; 
Warner  v.  Helden,  28  Wlac.  517, 
9  Am«  Rep.  515.  But  if  the  prose- 
cution against  her  be  for  adul- 
tery, and  she  is  living  apart  from 
her  husband,  counsel  is  put  upon 
Inquiry  as  to  whether  she  left  the 
hu^and  by  her  own  fault,  and  he 
cannot  recover  for  his  services  in 
his  suit  against  the  husband  with- 
out proving  her  innocent  of  adul- 
tery. Peaks  Y.  Mayhew,  94  Me. 
571, 

82 — Shepard  v.  MacKail,  3 
Camp.  326;  Billing  v.  Pilcher,  7  B. 
Mon.  (Ky.)  458. 

83~Rlce  v.  Shepherd,  12  C.  B. 
(N.  S.)    332,  104   E.  C.  L.  332; 


I  Brown  v.  Ackroid,  5  El.  &  Bl.  819, 
85  E.  C.  L.  819.  So  of  necessary 
legal  advice  as  to  her  rights;  Wil- 
son y.  f\>rd,  L.  R.  3  Eq.  Cas.  63. 
But  see  Ladd  v.  Jjynn,  2  Mees.  & 
Wels.  265. 

84 — Shelton  y.  Pendleton,  18 
Conn.  417;  WiUiama  v.  Munroe, 
18  B.  Mon.  (Ky.)  514;  Pearson  v. 
Darrington,  32  Ala.  227,  255;  Dow 
V.  Eyester,  79  111.  254;  Isbell  v. 
Weiss,  60  Mo.  Ap.  54;  Yelser  v. 
Lowe,  50  Neb.  310;  Dorsey  y. 
aoodenow,  Wright  (Ohio)  120; 
Wing  v.  Hurlburt,  15  Vt  607,  40 
Am.  Dec.  695;  Johnson  v.  Will- 
iams, 3  Qreene  (Iowa)  97,  54  Am. 
Dec.  491;  Kincheloe  v.  Merrlman, 
54  Ark.  557,  26  Am.  St  Rep.  60; 
Morrison  v.  Holt,  42  N.  H.  478,  80 
Am.  Dec.  120;  Clark  v.  Burke,  65 
Wise.  359,  56  Am.  Rep.  631;  Zent 
V.  Sulliyan,  47  Wash.  315»  13  L.  R. 
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the  practice  of  the  divorce  courts  commonly  requires  him 
to  make  an  allowance  to  the  wife  for  her  defense,  as  a  con- 
dition to  his  prosecution  of  the  action ;  this  remedy  is  ex- 
clusive ;  she  is  bound  to  apply  in  the  divorce  court  for  such 
an  allowance,  and  her  attorney  can  not  maintain  an  inde- 
pendent action  for  his  services.^^ 


A.  (N.  S.)  244;  Peck  Y.  lAarling, 
22  W.  Va.  708,  719. 

In  England,  the  distinction  be- 
tween the  two  classes  of  dlTorces 
is  denied,  and  the  husband  held 
liable  for  the  solicitor's  services 
in  procuring  an  absolute  divorce 
for  his  cruelty  and  adultery.  Ot- 
taway  v.  Hamilton,  L.  R.  3  G.  P. 
Dlv.  893;  Stocken  v.  Patrick,  29  L. 
T.  Rep.  507.  The  English  rule  is 
followed  in  Handy  v.  Stockbridge, 
62  Md.  422,  50  Am.  Rep.  229,  and 
in  Sprayberry  v.  Merk,  30  Ga.  81, 
76  Am.  Dec.  637. 

The  cases  on  both  sides  are 
glTen  in  Meaher  y.  Mitchell,  112 
Me.  416,  Ann.  Gas.  1917  A  688  and 
note,  K  R.  A.  1915  G  467  and 
note.  This  opinion  gives  Georgia, 
Iowa,  Maryland,  Texas  and  West 
Virginia  as  following  the  English 
rule. 

85— Bay  t«  Adden,  50  N.  H.  S2, 
9  Am*  Rep.  175;  Gooke  ▼.  Newell, 
40  Gonn.  596;  Wing  v.  Hurlburt, 
15  Vt  607,  40  Am.  Dec.  695;  Goffln 
V.  Dunham,  8  Gush.  (Mass.)  404, 
54  Am.  Dec.  769;  Glark  v.  Burke, 
65  Wise.  359,  56  Am.  Rep.  631. 
But  where  the  wife  employs  coun- 
sel to  defend  her  in  a  divorce  ac- 
tion brought  by  the  husband,  who 
perform  services  and  apply  in  the 
divorce  court  for  an  order  com- 
pelling the  husband  to  pay  them, 
and  he  then  withdraws  the  action, 


they  can  sue  him  for  their  serv- 
ices. GoBsett  Y.  Patten,  23  Kan. 
340. 

Where  the  wife,  after  a  charge 
had  been  made  against  her  in  a 
cross-bill,  withdrew  her  appear- 
ance and  Judgment  *was  entered 
for  the  husband,  her  counsel  was 
refused  a  Judgment  against  the 
husband  for  her  services.  Wick 
V.  Beck,  171  Iowa  115,  L.  R.  A. 
1915  F  1162,  Ann.  Gas.  1917  A  691. 

In  Porter  v.  Briggs,  38  lofwa 
166,  18  Am.  Rep.  27,  it  was  held 
that  counsel  employed  to  defend 
the  wife  when  sued  by  the  hus- 
band for  divorce  on  the  ground 
of  adultery,  which  defense  was 
successful,  can  sue  the  husband 
(or  their  fees.  The  court  said: 
"It  can  hardly  be  doubted  that  if 
a  wife  is  charged  in  a  legal  pro- 
ceeding by  a  stranger  with  the 
crime  of  adultery,  the  husband 
would  be  liable  for  all  necessary 
expenses  incurred  in  establishing 
her  innocence.  •  •  •  The  rights 
of  the  wife  are  in  nowise  changed, 
nor  does  the  necessity  for  protec- 
tion cease,  when  her  personal 
safety,  liberty  or  good  name,  are 
assailed  by  the  husband  himself. 
In  truth,  her  claim  for  the  pro- 
tection of  the  law  against  such  at- 
tacks by  the  husband  is  stronger 
than  if  made  by  a  stranger.  *  *  ^ 
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Support  of  the  wife^s  relatives  is  not  included  within  the 
duty  resting:  .on  the  husband,  althousrh  they  may  be  depend- 
ent upon  her,  and  the  legal  duty  of  supporting  them  may 
rest  upon  her.  This  sometimes  produces  a  situation  of 
injustice  and  hardship.  It  would  seem  that  when  a  man 
married  a  woman  having  dependent  children,  the  same 
equity  which  made  him  responsible  at  common  law  for  her 
ante-nuptial  debts  would  require  him  to  assume  this  par- 
ental obligation;  but  the  law  has  never  recognized  this 
duty.^®  Any  injustice  that  may  have  existed  upon  this 
point  under  the  common  law  is  less  evident  at  the  present 
time,  when  by  statute  a  married  woman  usually  retains 
the  control  of  her  property  and  her  full  contractual  ca- 
pacity. 

The  husband  is  bound,  upon  the  wife's  death,  to  provide 
a  statable  hvrial  for  her ;  and  this  is  so,  although  she  left 
an  abundant  estate  of  her  own.^^  Therefore,  if  she  were 


It  1b  usually  enforced  by  orders 
taxing  such  expenses  as  costs. 
•  •  ♦  There  can  be  no  good 
reason  why  It  may  not  be  en- 
forced in  an  independent  action  at 
law."  This  argument  is  at  least 
as  convincing  as  the  conventional 
argument  which  has  been  handed 
down  in  the  prevailing  line  of 
precedents  to  the  contrary. 

86—2  Kent's  Com.  192;  Schou- 
ler  on  Dom.  Rel.,  §§  237,  273; 
Tubb  V.  Harrison,  4  T.  R.  (Dumf. 
&  East)  118;  Rex  v.  Munden,  1 
Stra.  190;  Preto  v.  Brown,  4  Mass. 
675;  Brookfleld  v.  Warren,  128 
Mass.  287;  Williams  v.  Hutchin- 
son, 3  N.  Y.  312,  53  Am.  Dec.  301; 
Englehart  v.  Yung,  76  Ala.  534; 
Menefee  y.  Chesley,  98  Iowa  55; 
Re  Besondy,  32  Minn.  385,  50  Am. 
Rep.  579. 

The  Washington  Supreme  Court 


declared  in  White  v.  McDowell,  74 
Wash.  44:  "We  are  satisfied  that 
there  is  a  duty  upon  a  stepfather 
to  support  the  minor  children  of 
his  wife,  and  that  this  duty  is 
something  more  than  mere  char- 
ity." This  was  really  a  dictum, 
but  was  repeated  in  Magnusson 
V.  O'Dea,  75  Wash.  574,  48  U  R,  A. 
(N.  S.)  327,  Ann.  Cas.  1915  B 
1230.  And  see  Williamson  v. 
Williamson,  183  Ky.  435,  3  A.  L. 
R.  799  and  note. 

If  the  stepfather  treats  the 
children  as  his  own  and  takes 
them  into  his  family,  authority  to 
supply  them  with  necessaries 
may  be  implied  against  him. 
Monk  V.  Hurlburt,  151  Wis.  41,  42 
U  R.  A.  (N.  S.)  535  and  note. 

87 — Bowen  v.  Daugherty,  168  N. 
C.  242,  Ann.  Cas.  1917  B  1161  and 
note. 
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deserted  by  him  and  buried  by  strangers,  they  can  recover 
the  expense  from  the  husband  ;®^  and  if  he  is  her  adminis- 
trator or  executor,  he  has  no  right  to  charge  the  expenses 
of  her  burial  and  funeral  in  his  administration  account.^^ 
In  some  of  the  states,  by  statute^  the  estate  of  a  married 
woman  has  been  made  primarily  liable  for  her  funeral 
expenses,^^^  thus  setting  aside  the  above  common  law  rule. 

§  80.  The  default  of  the  husband.  It  is  also  essential  for 
the  plaintiff  who  seeks  to  recover  from  the  husband  for 
necessaries  furnished  to  his  wife  to  prove  that  she  was 
destitute  of  them.  It  has  already  been  pointed  out  that 
an  agency  of  the  wife  cannot  be  implied  against  a  hus- 
band from  the  mere  fact  of  the  marriage,  and  that  the 


88 — Cmmiiig'haiii  t.  Beardon,  98 
Mass.  588,  06  Am.  Dec  670;  Scott 
y.  Carotliers,  17  Ind.  Ap.  673;  Re 
Stewart,  (N.  J.  Eq.)  22  Ati.  122; 
Sears  v.  Gldder,  41  Mich.  590,  32 
Am.  Rep.  168;  Jenkins  t.  Tucker, 
1  H.  BI.  90;  Amibrose  v.  Kerrison, 
10  C.  B.  776,  70  EX  C.  L.  776. 

89— Stonesifer  v.  Shrlver,  100 
Md.  24;  Smyley  y.  Reese,  53  Ala. 
89,  25  Am.  Rep.  598;  Galloway  y. 
McPherson,  67  Mich.  546,  11  Am. 
St  Rep.  596;  Re  Weringer,  100 
Cal.  345;  Kenyon  y.  Brightwell, 
120  Ga.  606;  Brand  y.  Brand,  116 
Ky.  785,  63  L.  R.  A.  206;  Re 
Waesch,  166  Pa.  St  204;  Staples's 
Ap.,  52  Ck>nn.  425.  But  in  New 
York,  while  the  husband  is  under 
legal  obligation  to  bury  his  wife, 
and  can  be  sued  for  her  funeral 
expenses  by  the  person  who  has 
furnished  them,  he  has  a  right  to 
be  repaid  from  her  estate,  if  she 
left  any.  McCue  y.  Garyey,  14 
Hun  562,  110  App.  Diy.  76. 

90 — ^For  instance,  section  5043, 


Gen.  Stat,  of  Conn.  1918,  first  en- 
acted in  1895,  provides  that  '"The 
funeral  expenses  of  a  married 
woman  shall  be  paid  out  of  her 
estate,  if  sufficient  therefor,  but  if 
not  sufficient  therefor  they  shall 
be  paid  by  the  husband;"  thus 
overruling  Staples's  Appeal,  sti- 
prct.  See  Schneider  v.  Breier,  129 
Wis.  446,  6  L.  R.  A.  (N.  S.)  917; 
Buxton  V.  Barrett,  14  R.  I.  40;  Mo- 
Clellan  y.  Filson,  44  Ohio  St  184, 
54  Am.  St  Rep.  814;  Constan tin- 
ides  y.  Walsh,  146  Mass.  281,  4 
Am.  St  Rep.  811.  In  some  of 
these  cases  the  statute  relied  on 
was  a  mere  general  provision  for 
the  payment  of  the  funeral  ex- 
penses from  the  estate  of  a  de- 
ceased person,  not  referring  par- 
ticularly to  married  women,  or 
purporting  to  relieve  a  husband 
from  the  liability.  To  give  such 
an  interpretation  to  such  a  stat- 
ute seems  questionable,  and  is  de« 
nied  in  Kenyon  y.  Brightwell,  120 
Ga.  606. 
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marital  couple  were  livinc:  together,  if  she  were  adequately 
supplied  with  the  articles  in  question  ;^^  still  less,  where 
his  agency  and  consent  are  admitted  to  be  lacking,  can 
liability  be  imposed  upon  him  without  proving  his  de- 
fault" 

And  the  plaintiff  must  also,  if  the  marital  couple  are 
living  apart,  show  that  the  separation  was  not  due  to  the 
fault  of  the  wife.  This  requirement  opens  for  consideration 
the  entire  merits  of  the  separation.  If  the  wife  left  the 
husband  without  sufficient  justification,  she  carries  with 
her  neither  an  implied  nor  an  imputed  agency  to  procure 
support  at  his  expense.^'  If  by  her  misconduct  she  gave 
him  justification  for  leaving  her,  the  same  result  follows.^^ 


91 — See  Wanamaker  t.  Weaver, 
and  other  cases  cited  In  notes 
(54)  and  (65),  ante, 

92 — ^Devendorf  y.  Ehnerson,  66 
Iowa  698;  Woodward  ▼.  Barnes, 
43  Vt  330;  Barr  t.  Armstrong,  56 
Mo.  677;  Cany  v.  Patton,  2 
Ashm.  (Pa.)  140;  Compton  ▼. 
Bates,  10  Bradw.  (111.  Ap.)  78; 
Kemp  y.  Downham,  5  Har.  (Del.) 
417;  Baker  t.  Barney,  8  Johns. 
(N.  Y.)  72;  Kimball  y.  Keyes,  11 
Wend.  (N.  Y.)  38. 

Therefore,  if  husband  and  wife 
make  a  separation  agreement,  by 
which  they  are  to  live  separate 
and  she  is  to  accept  a  certain  sum 
for  her  support,  he  is  not  liable 
tor  bills  contracted  by  her,  as 
long  as  she  makes  no  ofPer  to  re- 
turn to  him  and  he  pays  the  stipu- 
lated sum,  although  it  is  insuffi- 
cient for  her  proper  support. 
Though  the  contract  might  not 
free  the  husband  from  liability  for 
her  support  if  she  should  offer  to 
return  to  him,  it  makes  his  con- 
sent to  her  absence  conditional  on 


her  supporting  herself  within  the 
allowance.  Alley  y.  Winn,  184 
Mass.  77,  46  Am.  Rep.  77;  Crit- 
tenden y.  Schermerhom,  89  Mich. 
661,  33  Am.  Rep.  40;  Brown  v. 
Brown,  5  Gill  (Md.)  249. 

93— Harttmanii  y.  Tegait,  li 
Kan.  177;  Denyer  Dry  Goods  Ckx 
T.  Jester,  60  Colo.  290,  In  R.  A* 
1917  A  967  and  full  note;  Rea  y. 
Durkee,  25  111.  503;  Oinson  y. 
Heritage,  45  Ind.  73,  15  Am.  Repi 
258;  Peaks  y.  Mayhew,  94  Me.  671; 
McCutchen  y.  McGahay,  11  Johns. 
(N.  Y.)  281,  6  Am.  Dec.  373; 
Thome  y.  Kathan,  51  Vt.  520;  Bel- 
knap y.  Stewart,  38  Neb.  304,  41 
Am.  St  Rep.  729;  Collins  y.  Mit- 
chell, 6  Har.  (Del.)  469;  Morgen- 
roth  V.  Spencer,  124  Wise.  564; 
Beyler  y.  Galloway,  71  IlL  617; 
Pool  y.  Everton,  50  N.  C.  241;  Ben- 
jamin y.  Dockham,  132  Mass.  181; 
Constable  y.  Rosener,  82  App.  Dly. 
(N.  Y.)  155,  affd.  in  178  N.  Y.  687. 

94— Sawyer  v.  Richards,  65  N. 
H.  185.  But  under  the  terms  ot 
the  Iowa  Code,  Sec  3166   ("Nelr 


DEFAULT  OP  THE  HUSBAND 


247 


Even  if  she  were  driven  away  by  such  abuse  as  makes  tiie 
separation  attributable  to  the  husband,  a  subsequent  act 
of  adultery  by  her  would  forfeit  her  claim  upon  him.®*^  And 
the  party  who  has  furnished  her  supplies,  intending  to 
enforce  the  husband's  liability,  in  all  these  respects  stands 
in  her  shoes  and  must  be  prepared  to  justify  her  right  as 
against  the  husband.^^' 

The  separation  of  the  marital  couple  may  be  attributable 
to  the  fault  of  neither  party,  as  if  they  parted  temporarily 
by  consent,  to  meet  some  exigency  which  required  them  to 
Kve  at  different  places.  In  such  case  the  wife's  want  of 
necessary  articles,  and  the  husband's  refusal  to  furnish 
them,  would  undoubtedly  justify  recovery  from  him  by  one 
who  had  supplied  the  needs.®^  The  presumption  of  agency 
because  of  the  marital  cohabitation  being  lacking,  it  would 
be  incumbent  on  the  plaintiff  to  clearly  prove  all  the  facts 
essential  to  the  liability  imputed  by  law. 

A  case  meriting  especial  mention  is  that  of  the  insanity 
and  consequent  confinement  of  the  wife ;  here  the  husband 
is  deprived  of  her  society  and  help,  and  yet  it  is  the  clear 


ther  husband  nor  'wife  can  remove 
the  other  nor  the  children  from 
the  homestead  without  the  con- 
sent of  the  other"),  a  husband 
who  had  drlyen  out  his  wife, 
though  justified  by  her  miscon- 
duct, is  liable  for  her  necessary 
support  Baker  v.  Oughton,  130 
Iowa  35.  And  if  the  husband  quits 
her  because  of  her  adultery,  he 
cannot  be  compelled  to  support 
her,  though  he  himself  may  have 
been  guilty  of  prior  adultery  un- 
known to  her.  Decker  v.  Decker. 
193  N.  Y.  409.  19  L.  R.  A.  (N.  S.) 
168,  127  Am.  St  Rep.  979 

95— Gill  T.  Read.  5  R.  I.  343,  73 
Am.  Dec.  73 ;  Bergh  y.  Warner,  47 
MiniL  250,  28  Am.  St  Rep.  362. 


96 — Morgenroth  v.  Spencer,  124 
Wis.  564;  Walker  y.  Simpson.  7 
Watts  &  S.  (Pa.)  83,  42  Am.  Dec. 
216;  Beyler  y.  Qalloway,  71  ni. 
517;  Billing  y.  Pilcher.  7  B.  Mon. 
(Ky.)  458,  46  Am.  Dec.  523 ;  Stur* 
bridge  y.  Franklin.  160  Mass.  149; 
Crittenden  y.  Schermerhom.  89 
Mich.  663,  33  Am.  Rep.  40. 

97— Pearson  y.  Darrington,  32 
Ala.  227,  243;  Ross.  y.  Ross.  69 
111.  569;  Burkett  v.  Trowbridge, 
61  Me.  251;  Oltman  y.  Yost  62 
Minn.  261 ;  Walker  y.  Lalghton.  31 
N.  H.  Ill;  Baker  y.  Barney.  8 
Johns.  (N.  Y.)  72,  5  Am.  Dec.  326; 
Lockwood  y.  Thompson,  12  Johns. 
(N.  Y.)  248;  Frost  y.  Willis,  18 
Vt  202. 
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dictate  of  justice  and  humanity,  as  well  as  fhe  rule  sup- 
ported by  the  preponderating  line  of  decisions,  that  he  is 
liable  for  her  support.^^ 

§  8L    Hie  credit  must  have  been  fpvea  to  the  husbaiii. 

The  above  discussion,  both  as  to  the  implied  agency  of  the 


98— "It  l8  undoubtedly  true  that 
a  husband  is  only  bound  to  sup- 
port his  wife  at  his  own  home, 
and  when  he  is  both  able  and  will- 
ing to  support  her  there  and  she 
wilfully  abandons  him,  she  does 
not  carry  with  her  the  credit  of 
the  husband,  nor  can  she  impose 
any  liability  upon  him.  But  an  in- 
sane wife  is  incapable  of  aban- 
doning her  husband.  When  a  wife 
is  suffering  under  such  affliction, 
it  is  the  duty  of  the  husband — a 
duty  imposed  by  the  relation  he 
bears  to  her  as  well  as  by  the 
plainest  dictates  of  humanity — ^to 
protect  and  support  her.  This 
duty  the  testator  neglected.  It 
would  be  a  reproach  to  our  Juris- 
prudence if,  under  such  circum- 
stances, he  could  escape  liability 
to  those  who,  to  some  small  de- 
gree, extended  to  his  suffering 
wife  that  protection  and  support 
which  he  so  cruelly  and  so  per- 
sistently withheld."  Goodale  t. 
Lawrence,  88  N.  T.  618,  42  Am. 
Bep.  259. 

The  Wisconsin  Supreme  Court 
has.  lately  expressed  a  contrary 
opinion,  saying:  "The  duty  of  the 
husband  for  the  maintenance  of 
his  "wife  does  not  extend  to  the 
support  of  her  while  she  is  away 
from  his  home.  It  would  seem 
that  when  a  wife  by  due  process 
of  law,  as  a  charity  to  her  and 
protection  to  others,  is  taken  from 


the  society  of  her  husband  with- 
out fault  of  his,  and  confined  in 
an  asylum  for  treatment  or  safety, 
or  both,  there  is  no  refusal  by 
him  to  support  her  In  his  home, 
even  if  he  is  an  actor  as  regards 
setting  the  legal  machinery  in 
motion  for  the  purpose  of  afford- 
ing her  the  benefit  of  the  public 
charity  and  guardianship,  nor  is 
;  there  in  such  a  case  any  consent 
by  the  husband  to  the  wife's  ab- 
sense  from  his  home,  within  the 
meaning  of  the  common  law  rule 
clothing  her  with  his  credit  for 
the  purpose  of  her  support" 
Richardson  y.  Stuesser,  125  Wis. 
68,  69  U  R,  A.  829.  4  Ann.  Cas. 
784.  The  Wisconsin  court  cites 
as  supporting  its  decision  cases 
from  Indiana,  Iowa  and  Nebraska^ 
but  none  of  them  support  any 
such  limitation  of  the  husband's 
obligation.  Brookfield  v.  Allen,  6 
Allen  (Mass.)  185 ;  Wray  v.  Wray, 
33  Ala.  187.  and  Davis  v.  St,  Vin- 
cent Institute,  9  C.  C.  A.  501,  are 
directly  opposed  to  the  Wisconsin 
case  on  principle;  and  other  cases 
hold  that  the  plaintiff  may  recover 
from  the  husband  on  the  language 
of  the  respective  statutes.  Watt 
V.  Smith,  89  Cal.  602;  Bangor  v. 
Wiscassett,  71  Me.  535;  Spring- 
field V.  Demott,  13  Ohio  104; 
Martin  v.  Beuter,  79  W.  Va.  604,  4 
A.  L.  R.  1106  and  note.  See 
Senft  Y.  Carpenter,  18  R.  I.  645. 
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wife  to  purchase  household  articles  on  her  husband's  credit, 
aiid  the  liability  imputed  to  him  for  her  support^  assumes 
that  the  goods  were  in  fact  furnished  on  the  credit  of  the 
husband.  If  the  wife  procured  the  articles  by  pledging, 
not  his  credit^  but  her  own,  and  the  tradesman  sells  and 
charges  them  to  her,  he  cannot  afterwards  claim  to  hold 
the  husband  for  them.®®  But  if  the  wife,  living  with  her 
husband  in  the  marital  relation,  orders  household  goods 
without  specifying  to  whom  they  are  to  be  charged,  the 
presumptive  liability  is  upon  him,  she  will  be  presumed  to 
have  acted  as  his  agent,  and  will  not  be  personally  liable 
unless  she  expressly  pledged  her  own  credit.^®® 


99 — Gafford  y.  Dunham,  111  Ala. 
661;  Tnttle  v.  Hoag,  46  Mo.  38.  2 
Am.  Rep.  481;  Mitchell  t.  Treanor, 
11  Ga.  324.  66  Am.  Dec.  421;  Bell 
y.  Rossignol,  143  Oa.  160,  L.  R.  A. 
1916  D  1184  and  note;  Shelton  y. 
Pendleton,  18  Conn.  417;  Taylor 
▼.  Shelton.  30  Conn.  122;  Black  y. 
Clements,  2  Penn.  (Del.)  499; 
Bonner  v.  Perham,  102  111.  Ap. 
634;  Swett  y.  Penrlce.  24  Miss. 
416;  Hin  v.  Goodrich.  46  N.  H.  41; 
Carter  y.  Howard,  39  Vt  106. 

Contra,  Furlong  v.  Hyson,  S5 
Me.  332;  Baker  y.  Carter,  83 
Me.  132,  23  Am.  St.  Rep.  764; 
Moore  v.  Copeley,  165  Pa.  St. 
294,  44  Am.  St.  Rep.  664;  Ed- 
miston  y.  Smith,  13  Idaho  645, 
121  Am.  St.  Rep.  294.  14  U  R.  A. 
(N.  S.)  871.  It  does  not  defeat 
the  husband's  liability  that  the 
wife  asked  the  merchant  not  to 
call  on  the  husband  for  the  bill, 
and  said  she  would  pay  it  herself, 
if  he  in  fact  charged  the  husband. 
Day  y.  Bumham,  36  Vt.  37.  But 
see  Franklin  y.  Foster,  20  Mich. 
75, 


As  to  the  wife's  liability  for 
household  goods  ordered  by  her, 
see  the  extended  note.  Ann.  Cas. 
1917  C  661. 

100 — ^"He  is  liable  for  such  nec- 
essaries furnished  to  his  wife  and 
children,  whether  with  or  without 
his  knowledge.  His  wife  is  not 
liable,  unless  she  expressly  un- 
dertakes to  become  so.  Her  un- 
dertaking is  neyer  presumed,  but 
must  be  shown  affirmatively.  The 
act  of  delivery  of  the  goods  to  her, 
or  the  fact  that  the  creditor  has 
chosen  to  charge  them  to  her,  is 
not  enough.  This  might  tend  to 
show  the  desire  of  the  creditor  to 
reach  her  estate,  but  it  does  not 
tend  to  show  her  agreement  that 
he  shall  do  so."  Moore  y.  Cope- 
ley,  166  Pa.  St.  294,  44  Am.  St. 
Rep.  664.  With  this  agree  Powers 
y.  Russell,  26  Mich.  179;  Flynn  v. 
Messenger,  28  Minn.  208.  41  Am. 
Rep.  279;  Connerat  y.  Goldsmith, 
6  Ga.  14;  Shaw  y.  Thompson.  16 
Pick.  Mass.)  198, 26  Am.  Dec.  656; 
Clark  y.  Tenneson,  146  Wis.  65,  33 
U  R.  A.   (N.  S.)    426  and  note. 
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This  rule  is  altered  hj  statute  in 
many  of  the  states  where  the  wife 
has  been  given  independent  con- 
tractual power.  Thus,  by  Sec. 
5275  of  the  Gen.  Stat  of  Conn., 
1918,  "Both  shall  be  liable  when 
any  article  purchased  by  either 
shall  have  in  fact  gone  to  the  «tt]^ 


port  of  the  family,  or  for  the  Joint 
benefit  of  both,  or  for  the  reason- 
able apparel  of  the  wife,  or  for 
her  reasonable  support  while 
abandoned  by  the  husband." 

The  various  statutes  are  re- 
viewed in  the  note^  Ann.  Cas.  1917 
O  564-576. 


CHAPTER  Xn 

THE  LEGAL  CAPACITY  OF  THE  MARRIED  WOMAN, 

§  82.  To  make  a  contract.  Since  by  marriage  the  control 
and  income  of  all  the  wife's  real  estate,  the  absolute  title 
to  her  personal  property,  and  the  right  to  collect  her  choses 
in  action,  were  at  the  common  law  conferred  upon  the  hus- 
band, it  is  evident  that  she  had  very  little  occasion  or  op- 
portunity to  exercise  any  power  of  contract.  But  the 
merger  of  her  legal  existence  in  that  of  her  husband,  the 
loss  of  her  legal  personality,  rendered  even  more  impos- 
sible the  recognition  of  any  contractual  capacity  on  her 
part  Speaking  generally  and  broadly,  the  wife  could  make 
no  contract  of  any  kind,^  not  even  for  her  necessary  sup- 
port.2  It  made  no  difference  that  the  husband  consented 
to,  or  united  with  her  in  making,  the  contract. 

There  was,  therefore,  to  give  a  striking  illustration,  no 
legal  way  in  which  a  contract  could  be  made  for  the  sale 
of  the  wife's  land ;  even  under  statutes  by  which  the  hus- 
band and  wife,  executing  a  deed  together,  could  convey 
the  wife's  land,  they  were  not  able  to  make  a  contract  to 


1—2  Kent's  Ck>m.  150;  Reeve  an, 
Dom.  Rel.  98 ;  Canal  Bank  ▼.  Par- 
tee,  98  U.  S.  325;  Morse  y.  Toppan. 
3  Gray  (Mass.)  411;  Thompson  v. 
Minnlch.  227  IlL  430;  Dorrance  v. 
Scott  3  Whart  (Pa.)  309.  3  Am. 
Dec.  509;  Little  v.  Hazlett,  197  Pa. 
St  591;  Austin  y.  Dayls,  128  Ind. 
472,  25  Am.  St  Rep.  456.  12  L.  R. 
A.  120;  1st  Nat'I  Bank  y.  Shaw, 
109  Tenn.  237,  97  Am.  St  Rep.  840, 
59  L.  R.  A.  498;  Harris  y.  Taylor, 
8  Sneed  (Tenn.)  536,  67  Am,  Dec. 


576;  Muslck  y.  Dodson,  76  Mo. 
624,  43  Am.  Rep.  780;  Burton  y. 
A!Earshan,  4  Gill  (Md.)  487.  45  Am. 
Dec.  171;  Ross  y.  Singleton,  1  Del. 
Ch.  149,  12  Am.  Dec.  86;  Pickens 
y.  Knisely,  36  W.  Va.  794;  Martin 
V.  Dwelly,  6  Wend.  (N.  Y.)  9,  21 
Am.  Dec.  245. 

2 — Shaw  y.  Thompson,  16  Pick. 
(Mass.)  198,  26  Am.  Dec.  655;  Val- 
entine y.  Bell,  66  Vt  280;  Hay- 
ward  y.  Barker,  52  Vt  429,  36  AnL 
Rep.  762. 
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convey  it  in  future.*  The  wife's  disability  to  contract 
likewise  rendered  it  impossible  for  her  to  give  a  power  of 
attorney  to  another  person  to  contract  for  her;  since  such 
a  power  of  attorney  rested  for  its  force  on  her  contractual 
power.^  And  such  covenants,  admissions  or  recitals,  as 
would  operate  an  estoppel  against  a  person  std  juaris^  do 
not  estop  the  wife.^ 


8— Thompson  t.  Minnlcli,  227  IIL 
480;  Butler  ▼.  Buckingham,  5  Day 
(Conn.)  492,  6  Am.  Dec.  174;  Lane 
y.  McKeen,  15  Me.  304. 

A  deed  ot  lands  given  by  a  mar- 
ried woman  with  her  husband, 
containing  covenants  of*  title,  but 
not  acknowledged  in  the  manner 
required  by  the  statute,  and  con- 
sequently inefCective  as  a  deed,  is 
not  enforceable  as  an  agreement 
to  convey;  nor  are  the  covenants 
of  title  of  any  effect  against  her. 
Martin  v.  Dwelly,  6  Wend.  (N.  Y.) 
9,  21  Am.  Dec.  246.     See  note  5. 

4— Freeman's  Appeal,  68  Conn* 
581,  57  Am.  St  Bep.  112,  87  L.  B. 
A.  452;  Forsyth  v.  Barnes,  228  lU. 
326,  10  Ann.  Cas.  710;  Sumner  v. 
Conant,  10  Vt  1. 

But  it  was  held  in  Williams  ▼. 
Paine,  169  U.  S.  55,  that  a  statute 
empowering  a  married  woman  to 
convey  land,  and  to  execute  and 
acknowledge  a  deed  for  the  pur- 
pose, by  implication  empowered 
her  to  give  a  power  of  attorney  to 
another  to  execute  a  deed  in  her 
behalf. 

6— Drury  ▼.  Foster,  2  WaU.  (U. 
S.)  24;  Liowell  v.  Daniels,  2  Gray 
(Mass.)  161,  61  Am.  Dec.  448; 
Todd  V.  Pittsburgh  B.  Co.,  19  Ohio 
St  514;  Curry  v.  American  Free- 
hold Co.,  107  Ala.  429,  54  Am.  St 
Rep.  105.     She  is  not  therefore. 


estopped  from  pleading  coverture 
by  the  fact  that  she  obtained  the 
credit  by  falsely  representing  that 
she  was  unmarried.  Keen  v. 
Coleman,  39  Pa.  St  99,  80  Am. 
Dec.  524;  Lowell  y.  Daniels, 
supra. 

It  is  said  in  certain  early  cases 
that  the  covenant  contained  in  the 
deed  of  a  married  woman,  though 
it  imposes  no  contractual  obliga- 
tion upon  the  married  woman,  is 
effective  against  her  by  way  of 
estoppel;  but  this  seems  to  mean 
nothing  more  than  that,  under  the 
statutes  or  usages  permitting  her 
to  make  a  deed  by  executing  it 
Jointly  with  her  husband,  the  deed 
with  its  covenants  will  be  effec- 
tive to  prevent  her  afterward 
claiming  the  land  inconsistently 
therewith.  See  Foster  v.  Wilcox, 
10  R.  I.  443,  14  Am.  Rep.  698,  and 
the  cases  there  cited.  Such  cove- 
nants of  warranty  do  not  estop 
her  from  asserting  an  after  ac- 
quired title.  Jackson  T.  Vander- 
heyden,  17  Johns.  (N.  T.)  167; 
Wadleigh  v.  Glines,  6  N.  H.  17,  23 
Am.  Dec.  705;  Shaffer  ▼.  €hirtz- 
macher,  6  Iowa  137;  Hoffer  ▼. 
Demarest  21  N.  J.  L.  525;  Bets- 
ford  V.  Wilson,  75  lU.  133 ;  contra. 
Hill  V.  West  8  Ohio,  222,  31  Am. 
Dec.  442;  Dukes  t.  S{Mingler,  86 
Ohio  St  119. 
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The  majority  of  American  courts  have  held  that  a  con- 
tract made  by  the  wife  was  not  merely  voidable  but  void ; 
the  chief  practical  result  of  which  is  that  a  debt  arising 
from  such  contract  is  not  made  enforceable  by  the  promise 
of  the  wife,  after  the  marriage  has  been  terminated  by 
death  or  divorce,  to  pay  it ;  or,  reaching  the  same  result  dif- 
ferently, a  contract  obligation  assumed  by  a  married  wom- 
an is  not  a  sufficient  consideration  for  her  promise,  after 
discoverture,  to  pay  the  same.^  But  if  she  had  sole  and 
separate  estate,  against  which  her  contract  obligation  was 
enforceable. in  equity,  that  equitable  liability  will  support 
a  promise  made  after  discoverture  J  And  a  few  cases  hold 
that  the  later  promise  is  enforceable,  if  value  had  actually 
been  received  by  the  promisor,  while  married,  under  the 
invalid  contract.® 


A  conveyance  by  her  of  her  ex- 
pectancy as  heir  of  a  Ihrlng  per- 
son Is  not  binding  by  way  of  es- 
toppel when  the  ancestor  dies. 
Taylor  v.  Swafford,  89  Neb.  409,  25 
L.  R.  A.  (N.  S.)  442. 

6 — Eastwood  v.  Kenyon,  11  Ad. 
ft  El.  438;  Austin  y.  Davis,  128 
Ind.  472,  25  Am.  St  Rep.  456,  12 
L.  R.  A.  120;  Musick  v.  Dodson, 
76  Mo.  624,  43  Am.  Rep.  780; 
Thompson  v.  Hudgins,  116  Ala.  93, 
118;  McFarland  v.  Heim,  127  Mo. 
327,  48  Am.  St.  Rep.  629;  Gilbert 
V.  Brown,  27  Ky.  L.  Rep.  1248,  7 
Li,  R.  a.  (N.  S.)  1053;  Thompson 
V.  Minnich,  227  111.  430 ;  Valentine 
V.  Bell,  66  Vt  280;  Condon  v. 
Barr,  49  N.  J.  L.  53;  Kent  v.  Rand, 
64  N.  H.  45;  Foster  v.  Wilcox,  10 
R.  I.  443,  14  Am.  Rep.  698;  Hay- 
ward  V.  Barker,  52  Vt  429,  36  Am. 
Rep.  762;  First  Nat  Bk.  v.  Ber- 
toli,  87  Vt  297,  Ann.  Cas.  1917  B 
590;  Porterfleld  v.  Butler,  47  Miss. 
165,  12  Am.  Rep.  329. 


7— -Hubbard  y.  Bugbee,  58  Vt 
172;  Sherwin  v.  Sanders,  59  Vt 
499,  59  Am.  Rep.  750;  Condon  t. 
Barr,  49  N.  J.  L.  53;  Craft  v.  Rol- 
land,  37  Conn.  491;  Long  v.  Ran- 
kin, 108  N.  C.  333;  Wilcox  v.  Ar- 
nold, 116  N.  C.  708. 

8 — Goulding  v.  Davidson,  26  N. 
T.  604.  And  in  Pennsylvania  and 
Tennessee  the  supposed  moral  ob- 
ligation of  a  woman  to  pay  debts 
contracted  by  herself  during  co- 
verture is  held  to  be  a  sufficient 
consideration  to  support  a  prom- 
ise made  by  her  after  the  cover- 
ture was  ended.  The  local  cases 
are  reviewed  in  Rathfon  v.  Locher, 
215  Pa.  St  571;  Parker  v.  Cowan, 
1  Heisk  (Tenn.)  518.  The  Louis- 
iana cases  also  hold  that  the 
wife's  contract  is  made  binding 
upon  her  by  a  ratification  after 
she  became  widowed.  Lafitte  v. 
Delogny,  33  La.  Ann.  665;  Brown- 
son  V.  Weeks,  47  La.  Ann.  1042. 
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The  only  exception  to  the  wife's  disability  recognized  by 
the  common  law*  was  in  the  event  that  her  husband  had 
been  banished  from  tiie  realm,  or  was  an  alien  living 
abroad;  that  he  had  abandoned  her  was  insufficient;  even 
that  the  husband  and  wife  had  separated  by  agreement, 
after  some  early  conflict  in  the  cases,  was  at  length  decided 
by  the  English  courts  to  be  insufficient  to  give  her  con- 
tractual capacity.®  But  early  statutes  in  the  United  States 
commonly  extended  the  power  to  make  contracts  to  mar- 
ried women  who  had  been  abandoned  by  their  husbands.  ^^ 

The  power  of  contracting  with  reference  to  her  sole  and 
separate  estate  established  by  the  courts  of  equity,  and 
the  grant  of  general  contractual  power  by  modem  reform 
statutes,  will  be  discussed  in  later  chapters. 

§  83.  To  convey  her  real  estate.  The  wife's  disability  to 
make  an  ordinary  contract  applied,  a  fortiori,  to  her  execu- 
tion of  a  deed  of  real  estate.^^  But  so  great  was  the  in- 
convenience of  such  a  state  of  law  that  the  practice  of  pass- 


im—2  Kent's  Com.  159-161;  Greg- 
ory ▼•  Paul,  16  Mass.  31;  Abbot  y. 
Bayley,  6  Pick.  (Mass.)  89;  Shaw 
y.  Thompson,  16  Pick.  (Mass.)  198, 
26  Am.  Dec.  656 ;  Harris  v.  Taylor, 
3  Sneed  (Tenn.)  536,  67  Am.  Dec. 
676;  Musick  y.  Dodson  76  Mo.  624, 
43  Am.  Dec.  780;  Ross  t.  Single- 
ton, 1  Del.  Ch.  149,  12  Am.  Dec. 
86;  Robinson  y.  Reynolds,  1  Aiken 
(Vt)  174.  15  Am.  Dec.  673. 

Rhea  y.  Rhenner,  1  Pet.  (U.  S.) 
106,  holds  that  an  abandoned  wife, 
carrying  on  business,  may  con- 
tract debts  and  be  sued  thereon, 
ignoring  the  narrower  distinctioir 
taken  in  the  foregoing  cases;  and 
this  is  followed  in  Loye  y.  Moyne- 
han,  16  111.  277,  63  Am.  Dec.  306. 

See  Barber  y.  Barber,  21  How. 
(TJ.  S.)  682,  689,  where  the  ezcep-  I 


tions  are  giyen,  applying  to  the 
analogous  question  of  suit  by  a 
married  woman« 

10— >Bx  parte  Cole,  28  Ala.  60; 
Baldwin  y.  Second  St  R.  Co.,  77 
Cal.  390;  Moore  y.  Steyenson,  27 
Conn.  14;  McDanell  y.  Landrum, 
87  Ky.  404,  12  Am.  St.  Rep.  600; 
Wilkinson  y.  Stanbrongh,  1  La. 
Ann.  264;  Carstens  y.  Hansel- 
mann,  61  Mich.  426,  1  Am.  St  Rep. 
606;  Yeatman  y.  Bellmain,  6  Lea 
(Tenn.)  488. 

11—2  Bl.  Com.  293;  Concord 
Bank  y.  Bellis,  10  Cush.  (Mass.) 
276;  Lowell  y.  Daniels,  2  Gray 
(Mass.)  161.  61  Am.  Dec.  448; 
Shaw  y.  Russ,  14  Me.  432;  Darant 
V.  Ritchie,  4  Mason  (U.  S.  C.  C} 
46,  Fed.  Cas.  No.  4190. 
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ing  title  by  a  fictitious  suit,  known  as  "levjrlng  a  fine'*  or 
"suffering  a  common  recovery/'  which  had  been  originally 
devised  as  a  mode  of  making  a  legal  conveyance  of  entailed 
land,  was  extended  to  the  land  of  married  women,  {be  hus- 
band being  required  to  unite  with  the  wife  in  the  fine  or 
recovery.i2  xt  an  early  date  the  older  American  colonies, 
either  by  statute  or  by  local  usage,  permitted  the  conveying 
of  the  real  estate  of  the  wife  by  a  deed  executed  by  both 
husband  and  wife,  the  separate  examination  and  acknowl- 
edgment of  the  wife  being  usually  required ;  these  statutes 
and  usages  established  what  might  be  called  an  American 
common  law  method  of  deeding  the  wife's  land/^  and  in 


12— Martiii  T.  I>well7,  6  Wenck 
(N.  Y.)  9,  ai  Anu  Bee  246;  Win- 
lams  y.  Paine,  169  U.  S.  55,  64; 
Thompson  y.  Minnlch,  227  lU.  430; 
Durant  y.  Ritchie,  4  Mason  (U.  S. 
C.  C.)  45,  Fed.  Gas.  No.  4190. 

3ee  the  full  and  interesting  dls- 
coBsion  of  the  history  of  the  law 
in  both  the  majority  and  dissent- 
ing opinions  In  Albany  Fire  Ins. 
Co.  V.  Bay,  4  N.  Y.  32. 

13 — ^"It  has  been  an  Immemo- 
rial usage  In  the  sale  of  the  wife's 
lands  that  a  deed  of  conyeyance 
executed  by  husband  and  Wife, 
acknowledged  and  registered, 
shall  pass  the  wife's  lands,  not 
only  as  to  her  husband,  but  as  to 
her  and  her  heirs.  This  usage 
was  originally  founded  In  neces- 
sity; as  It  was  often  conyenlent 
for  families  to  alienate  the  wife's 
land,  and  as  a  conyeyance  by  fine 
was  here  unknown.  The  cele- 
brated Mr.  Reed,  the  first  lawyer 
In  his  time,  resolyed  this  usage 
Into  New  England  common  law. 
But  whateyer  was  the  origin  of 
the  usage,  It  has  preyalled  with- 


out Interruption  beyond  the  mem- 
ory of  man,  and  It  cannot  now  be 
disallowed  without  shaking  yery 
many  of  the  existing  titles  to  real 
estate;  and  It  must  now  be  con- 
sidered as  the  law  of  the  land.  If 
therefore  the  wife  will  yoluntarlly 
Join  with  her  husband  In  execut- 
ing a  conyeyance  of  her  land,  she 
Is  bound  by  her  deed  so  far  as  It 
operates  to  pass  her  estate."  Fow- 
ler y.  Shearer,  7  Mass.  14. 

See  2  Kent's  Com.,  p.  150-154; 
Durant  t.  Ritchie,  4  Mason  (U.  S. 
C.  C.)  45,  Fed.  Cas.  No.  4180; 
Martin  y.  Dwelly,  6  Wend.  (N.  Y.) 
9,  21  Am.  Dec.  246;  Gordon  ▼. 
Haywood,  2  N.  H.  402.  The  deed 
of  a  married  woman  without  the 
Joinder  of  her  husband  in  the  exe- 
cution was  wholly  yoid,  in  equity 
as  well  as  at  law.  Osborne  y. 
Cooper,  113  Ala.  405,  59  Am.  St. 
Rep.  119.  The  Conn.  Statute  of 
1723  (6  Ool.  Rec.  of  Conn.  425) 
assumes  that  before  Its  passage 
the  husband  could  conyey  his 
wife's  lands  by  his  own  sole  deed, 
and  proyldes  "that  for  the  future. 
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1833  they  were  copied  by  England  herself.^^ 

§  84.  To  purchase  real  estate.  A  wife  could,  of  course, 
at  the  common  law  make  no  contract  for  the  purchase  of 
real  estate,  so  as  to  bind  herself  to  a  contractual  obliga- 
tion. If,  however,  a  deed  of  real  estate  was  executed  to 
her,  the  grantor,  rather  than  the  grantee,  was  the  party 
exercising  contractual  power;  the  deed  being  presumably 
beneficial  to  the  wife,  no  express  acceptance  on  her  rt^rt 
was  necessary.  The  deed  therefore  vested  the  title  in  her 
for  the  time  being,  but  subject  to  be  avoided  by  the  hus- 
band, by  the  wife  after  discoverture,  or  by  her  heirs  if  she 
should  have  died  before  her  husband,  or  have  failed  to 
ratify  the  deed  after  becoming  std  jwris^^ 

§  85.  To  make  a  wilL  By  the  English  common  law  a 
married  woman  had  no  power  to  make  a  devise  of  real 
estate,  and  could  make  a  bequest  of  personal  property 
only  by  the  particular  consent  of  her  husband,  a  general 
agreement  by  him  being  ineffective  to  give  her  that  power. 
It  is  evident  that  the  husband's  consent  was  the  operative 
fact,  rather  than  the  testamentary  act  of  the  wife.  It  was 
also  held  that  a  will  executed  by  a  feme  sole  was  avoided 
by  her  marriage.^^'    In  the  early  American  cases,  accord- 


any  real  estate  whereof  any  wom- 
an at  the  time  of  her  marriage  is 
seised  as  her  estate  of  inherit- 
ance, or  does  during  such  cover- 
ture hecome  so,  either  by  descent 
or  otherwise,  shall  not  be  alien- 
able by  her  husband's  deed,  with- 
out her  consent,  testified  by  her 
hand  and  seal  to  such  deed,  and 
acknowledgment  of  the  same." 
For  the  later  form  of  this  statute, 
and  the  wife's  power  under  it,  see 
Stafford  Savings  Bank  v.  Under- 
wood, 54  Conn.  2. 

14— St  3  and  4  'miliam  IV,  Ch. 
74, 


15—2  Bl.  Com.  292;  2  Kent's 
Com.  150. 

The  Massachusetts  court  even 
went  to  the  extreme  of  holding  in 
Concord  Bank  v.  Bellis,  10  Cush. 
(Mass.)  276y  that  where  a  deed 
had  been  made  to  a  married  wom- 
an, and  a  mortgage  executed  by 
her  to  the  grantor  upon  a  single 
agreement  and  as  one  transaction, 
the  title  passed  to  her  by  the  deed, 
but  the  mortgage  was  Toid. 

16—2  Bl.  Com.  498.  Judge 
Reeve  discusses  this  topic  at 
length  and  argues  that  the  wife 
had  fall  power  of  dOYising  her 
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ingly,  the  wife  was  held  to  have  no  testamentary  power 
unless  conferred  by  express  statute.^*^  But,  beginning  at 
an  early  date,  statutes  giving  her  this  power  have  been 
passed  in  most  of  the  states.  It  has  commonly  been  held 
that  such  statutes  by  implication  repealed  the  rule  that 
the  will  of  a  feme  sole  is  revoked  by  her  subsequent  mar- 
riage, since  that  rule  itself  rested  on  the  proposition  that 
by  the  marriage,  the  testatrix  ceasing  to  have  testamentary 
power,  the  former  will  would  become  unalterable,  and 
therefore  lose  one  of  the  essential  qualities  of  a  will.^^ 

§  86.  To  commit  torts  and  crimes.  The  wife's  limited 
liability  for  torts  committed  during  the  marriage  has  al- 
ready been  discussed;  she  was  liable  to  be  sued,  only  as 


real  estate  at  common  law,  and 
that  her  disability  in  Blackstone's 
time  depended  wholly  upon  the 
terms  of  the  Statute  of  Wills,  34 
and  35  Henry  VIII,  Ch.  5.  Reeve 
on  Dom.  Rel.,  Oh.  11  and  12.  In 
accordance  with  these  Tiews,  the 
Conn.  Supreme  Court  of  Errors,  in 
1778,  reversed  a  Superior  Court 
decision  (Adams  v.  Kellogg,  iCirby 
(Conn.)  195)  in  which  the  power 
had  been  denied.  For  a  report  of 
this  reversal  see  2  Day  (Conn.) 
186.  But  in  1805  this  appellate  de- 
cision was  overruled,  and  the 
power  was  held  not  to  exist  at 
common  law.  Fitch  y.  Brainard,  2 
Day  (Conn.)  163,  188-194.  The 
legislature  soon  after  passed  a 
statute  conferring  full  testamen- 
tary power  upon  married  women. 
17—4  Kent's  Com.  505;  Cntter  v. 
Butler,  25  K.  n.  S4S,  57  Anu  Dec 
SSO  and  note;  Osgood  v.  Breed,  12 
Mass.  525;  Fitch  y.  Brainard,  2 
Day  (Conn.)  163 ;  Marston  v.  Nor- 
ton, 5  N.  H.  205;  West  v.  West  10 
6.  ft  R.  (Pa.)  445.    In  Ohio  the  stat- 


ute of  1808,  giving  the  power  to 
make  a  will  to  "every  female  per- 
son aged  18  years  and  upward, 
being  of  sound  mind,"  was  held  to 
remove  the  common  law  disability 
of  married  women.  Allen  y.  liit- 
tle,  5  Hammond  (Ohio)  65. 

18 — See,  for  a  very  satisfactory 
discussion  and  review  of  the 
cases,  Kelly  t.  SteTenson,  85  Minn. 
247,  89  Anu  St.  Sep.  545,  56  L.  B. 
A.  754.  Swan  y.  Hammond,  138 
Mass.  45,  52  Am.  Rep.  255,  takes 
the  contrary  view,  but  is  perhaps 
distinguishable  because  of  the  pe- 
culiar terms  of  the  Massachusetts 
statufte.  Statutes  have  been 
passed  in  very  many  of  the  states 
midcing  the  marriage  of  either 
man  or  woman  after  the  execu- 
tion of  a  will  operate  ipso  facto 
as  a  revocation  thereof.  These 
statutes  are  evidently  based  on  a 
theory,  not  that  testamentary  ca- 
pacity was  lost  by  the  marriage, 
but  that  presumably  the  testator's 
wishes  as  to  the  disposition  of  his 
estate  would  -be  altered. 
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a  co-defendant  with  her  husband  or  after  his  deaHi,  for 
torts  which  she  committed  in  his  absence,  or  without  coer- 
cion by  him.  If  he  were  present  at  the  commission  of  the 
tort,  his  coercion  of  her  was  presumed ;  but  this  presump- 
tion was  rebuttable,  and  if  she  in  fact  acted  of  her  own  in- 
dependent will,  and  not  by  his  command,  she  was  liable.  If 
in  fact  he  commanded  or  co-operated  with  her  in  the  torti- 
ous act,  she  is  fully  absolved  by  reason  of  his  supposed 
domination  of  her  will.^^  The  law  of  her  criminal  liability  is 
similar;  but  the  more  urgent  demands  of  criminal  Justice 
have  led  to  a  slightly  narrower  limitation  of  her  immunity 
by  the  husband's  supposed  coercion.  The  husband's  mere 
presence,  co-operation,  or  even  command,  is  not  sufficient  to 
excuse  her,  if  in  fact  she  committed  the  crime  voluntarily ; 
to  absolve  her  there  must  have  been  actual  coercion.  **It 
she  commit  a  theft  of  her  own  voluntary  act,  or  by  the 
bare  command  of  her  husband,  *  *  *  she  is  punishable 
as  if  she  were  sole."*©    And  if  he  were  absent  at  the  com- 


19 — See  ante,  sec.  76. 

20— Russell  on  Crimes,  p.  32-33; 
State  T.  McAf oo»  110  Mo.  7,  SS  Am. 
St  Eep.  414;  Seller  v.  People,  77 
N.  Y.  411;  Goldstein  v.  People,  82 
N.  Y.  231;  People  v.  Ryland,  97 
N.  Y.  127 ;  State  v.  Cleaves,  59  Me. 
298,  8  Am.  Rep.  422;  State  t. 
Williams,  65  N.  C.  398;  Tabler  v. 
State,  34  Ohio  St  127 ;  Uhl  v.  Ck)m- 
monwealth,  6  Gratt  (Va.)  706; 
People  V.  Wright,  38  Mich.  744.  31 
Am.  Rep.  331;  State  v.  Miller,  162 
Mo.  253.  85  Am.  St.  Rep.  498;  No- 
lan V.  Traber.  49  Md.  460,  33  Am. 
Rep.  277;  and  see  the  full  note  as 
to  the  criminal  responslhilltj  of 
a  married  woman  in  4  A.  L.  R. 
266-283. 

'The  presumption  of  law  that 
the  wife  committed  an  offense  by 
the  coercion  of  the  husband  when 


he  was  present  is  yery  slight,  and 
inay  be  rebutted  by  very  slight 
circumstances."  State  y.  CleaTes, 
euprcL.  But  see  Commonwealth  ▼. 
Neal,  10  Mass.  152,  6  Am.  Dec. 
105,  In  which  a  finding  by  the  Jury 
that  the  female  defendant  com- 
mitted assault  and  battery  "in 
company  with  and  commanded  by 
her  husband"  entitled  her  to  ac- 
quittal. And  in  State  y.  Houston, 
29  S.  C.  108,  a  charge  that  ''if 
upon  the  evidence  it  clearly  ap- 
pear that  the  wife  was  drawn  into 
the  offense  by  her  husband,  but 
was  the  more  active  of  the  two, 
she  is  guilty,"  was  disapproved, 
the  Supreme  Court  saying:  "The 
question  should  still  depend  on 
the  cause  of  her  increased  activ- 
ity, and  not  upon  the  fact  of  such 
activity.    The  presence  and  con- 
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mission  of  the  crime,  there  is  no  presumption  of  coercion, 
and  (as  in  the  case  of  a  tort)  she  would  not  be  excused  by 
his  previous  command.^! 

In  the  case  of  the  greater  crimes,  especially  treason  and 
murder,  it  has  commonly  been  held  that  the  husband's 
coercion  was  no  excuse  to  the  wife.^^  And  in  such  crimes 
as  the  keeping  of  a  house  of  prostitution,  where  from  the 
nature  of  the  offense  the  wife  is  likely  to  be  the  principal 
offender,  the  doctrine  of  presumed  coercion  does  not  ap- 
ply.2« 


straint  of  her  huaband  may  still 
be  the  cause,  and  not  her  own 
wickedness.  The  Judge  held,  as 
matter  of  law,  that  the  fact  of 
her  having  been  the  most  active 
evidenced  guUt  This  'we  think 
was  error." 

The  New  Jersey  court  has  ex- 
tended the  immunity  of  the  wife 
still  more  widely,  holding  the  law 
in  relation  to  her  crimes  to  be  the 
same  as  that  relating  to  her  torts. 
State  V.  Martini,  80  N.  J.  L.  685. 

21~Com.  y.  Flaherty,  140  Mass. 
i54;  Com.  v.  Strangford,  112 
tfass.  287;  Com.  v.  Welch,  97 
Vfass.  592;  Com.  v.  Feeney,  13  Al- 
len (Mass.)  560;  Com.  v.  Butler, 
1  Allen  (Mass.)  4;  Com.  v.  Mur- 
phy, 2  Gray  (Mass.)  510;  State  v. 
Pattee,  42  Vt.  495;  State  y.  Shee, 
13  R.  I.  535. 

"If  the  husband  is  near  enough 
for  the  wife  to  act  under  his  im- 
mediate influence  and  control, 
though  not  in  the  same  room,  he 
is  not  absent  within  the  meaning 
of  the  laiv."  Com.  y.  Flaherty, 
ut  supra;  Handy  v.  Foley,  121 
Mass.  259,  23  Am.  Rep.  270;  Ck)m. 
V.  Strangford,  112  Mass.  287;  Com. 


V.  Burk,  11  Gray  (Mass.)  437; 
Com.  T.  Daley,  148  Mass.  11.  But 
see  State  y.  Shee,  13  R.  I.  535. 

22—1  Bl.  Com.  444,  4  idem  28- 
29;  Schouler  on  Dom.  Rel.,  §  50; 
MiUer  V.  State,  26  Wise.  384;  Bibb 
y.  State,  94  Ala.  31,  33  Am.  St. 
Rep.  88;  State  y.  Barnes,  48  La. 
Ann.  460.  Blackstone  (Vol.  IV, 
p.  28)  states  the  exception  as  ap- 
plying to  those  crimes  which  are 
forbidden  by  the  law  of  nature, 
and  mala  in  se;  this  vague  defini- 
tion has  been  sometimes  repeated 
(see  Com.  v.  Neal,  10  Mass.  152,  6 
Am.  Dec.  105),  but  seldom  or 
never  applied. 

23 — ^"A  wife  may  be  indicted  to- 
gether with  her  husband,  and  con- 
demned to  the  pillory  with  him 
for  keeping  a  bawdy  house,  for 
this  is  an  oftense  as  to  the  govern- 
ment of  the  house,  in  which  the 
wife  has  a  principal  share,  and 
also  such  an  oftense  as  may  gen- 
erally be  presumed  to  be  man- 
aged by  the  intrigues  of  her  sex." 
1  Hawkins,  Pleas  of  the  Crown, 
c.  1,  sec.  12.  Com.  y.  Lewis,  1 
Mete.  (Mass.)  151;  Com.  v.  Tryon, 
99  Mass.  442;  State  v.  Bentz,  11 
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For  a  crime  committed  by  the  wife,  and  for  which  she 
is  not  excused  by  the  above  considerations,  she  may  be 
prosecuted  like  any  other  offender;  alone  if  she  were  the 
sole  offender,  jointly  with  her  husband  or  any  other  oo- 
offender  if  it  were  a  joint  crime ;  the  special  rules  applying 
to  suits  against  married  women  have  no  application  to 
criminal  prosecutions. 

§  87.    To  act  as  agent,  donee  of  a  power,  or  trustee.   Hie 

disability  of  the  wife  to  act  concerning  her  own  affairs 
does  not  prevent  her  acting  in  a  representative  or  fiduciary 
capacity.  She  may  therefore  be  appointed  and  act  as  agent 
for  her  husband,  24  or  for  other  persons,^^  and  she  may 
execute  a  power  conferred  upon  her  by  deed  or  will.2«  And 


Mo.  27;  State  y.  Jonee,  53  W.  Va. 
613.  But  see  Com.  v.  Hopkins,  133 
Mass.  381,  43  Am.  Rep.  527. 

24— Benjamin  t.  Benjamin,  15 
Conn.  847,  854,  89  Am.  Dec  884; 
Fenner  v.  Lewis,  10  Johns.  (N.  Y.) 
3^;  Hopkins  y.  Molllnleux,  4 
Wend.  (N.  Y.)  465;  Edgerton  v. 
Thomas,  9  N.  Y.  40;  Steffens  v. 
Nelson,  94  Minn.  365;  Sibley  v. 
Gilmer,  124  N.  C.  635 ;  Welsbrod  ▼. 
Chicago  &  N.  R.  Co..  18  Wis.  40, 
86  Am.  Dec.  743;  Erans  v.  Craw- 
ford Ins.  Co.,  130  Wis.  189,  118 
Am.  St  Rep.  1009,  9  L.  R.  A.  (N. 
S.)  485;  Pllker  v.  Emerson,  16  Vt 
653,  42  Am.  Dec.  532. 

"The  husband  may  make  the 
wife  his  attorney;  and  as  his  at- 
torney she  may  execute  a  deed  In 
his  name  and  may  put  his  seal  to 
It;  and  may  before  a  magistrate 
acknowledge  It  to  be  his  deed,  and 
he  shall  be  bound  by  it  as  ef*-* 
fectually  as  by  a  deed  executed 
personally  by  himself."  Fowler 
Y.  Shearer,  7  Mass.  14. 

It  Is  cYldent  that  the  entire  doc- 


trine of  the  husband's  liability 
for  household  purchases  made  by 
the  wife  assumes  her  power  to 
act  as  his  agent,  and  that  the  In- 
numerable cases  defining  and  ap- 
plying that  doctrine  affirm  her 
power. 

25— Pullam  y.  State,  78  Ala.  31. 

26—2  Kent's  Com.  170,  4  Kent's 
Com.  325;  Peacock  y.  Monk,  2 
Ves.  190;  Armstrong  y.  Kerns,  81 
Md.  884;  Young  y.  Sheldon,  139 
Ala.  444,  101  Am.  St  Rep.  44; 
Thompson  y.  Murray,  2  Hill  Ch. 
(S.  C.)  204,  29  Am.  Dec.  68;  New 
Y.  Potts,  55  Ga.  420 ;  Ladd  y.  Ladd, 
8  How.  (U.  S.)  10;  Wright  y.  Tall- 
madge,  15  N.  Y.  307  (resting 
chiefly  on  the  terms  of  a  statute) ; 
Cranston  v.  Crane,  97  Mass.  459, 
93  Am.  Dec.  106. 

Her  deed  glYen  in  the  execution 
of  the  power  does  not  require  the 
concurrence  of  the  husband.  4 
Kent's  Com.  325;  Cranston  y. 
Crane,  supra;  Young  y.  Sheldon, 
supra;  Armstrong  y.  Eems,  8m- 
pra. 
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the  same  principle  makes  it  competent  for  her  to  be  ap- 
pointed and  act  as  executor,^^  administrator,28  or  guar- 
dian ;2o  though,  under  the  common  law  theory  of  her  sub- 
ordination to  the  husband,  his  consent  was  necessary  to  her 
acceptance  of  any  such  trust.^^ 

It  would  have  been  abhorent  to  common  law  ideas  to 
admit  any  woman,  and  a  fortiori  a  married  woman,  to  the 
bar  as  an  attorney  or  barrister ;  but  under  modem  statutes, 
and  with  the  general  change  of  opinion  in  relation  to  wom- 
en's rights  and  powers,  even  married  women  are  in  most 
of  our  states  now  eligible  for  admission  to  the  bar.^^ 


It  is  therefore  possible  for  a 
married  'woman  to  convey*  either 
before  marriage  or  by  the  statu- 
tory or  customary  mode  of  con- 
veyance after  marriage,  her  real 
estate  to  trustees  for  uses  to  be 
afterward  declared  by  herself  by 
deed  or  will,  and  thus  confer  on 
,  herself  the  power  of  disposition 
by  virtue  of  the  trust.  Wright  v. 
Tallmadge,  supra;  Osgood  v. 
Bliss,  141  Mass.  474,  55  Am.  Rep. 
488. 

27— Re  Stewart,  56  Ma  300; 
Lippincott  v.  Wlkoff,  54  N.  J.  Eq. 
107;  Binnerman  v.  Weaver,  8  Md. 
517.  One  evident  dlflBculty  In  ap- 
proving the  appointment  of  a 
married  'woman  as  executor  (and 
this  consideration  applies  equally 
to  the  other  probate  trusts  men- 
tioned in  the  following  notes)  is 
that  our  probate  practice  requires 
the  giving  of  a  bond,  and  that  the 
married  woman  at  common  law 
had  no  contractual  power  to  en- 
ter into  such  bond.  Hammond  v. 
Wood,  15  R.  I.  566. 

28— Re  Gyger's  Estate,  65  Pa. 
St.-  311 ;  Binnerman  v.  Weaver,  8 
Md.  517;    English  v.  McNalr,  34 


Ala.  40.  The  statutes  of  New 
York  on  this  subject  are  reviewed 
in  Re  Curser.  89  N.  Y.  401. 

29 — See  post,  S  150,  and  note 
49. 

30— Lippincott  v.  Wlkoff,  54  N. 
J.  Eq.  107;  Re  Gyger's  Estate,  65 
Pa.  St.  311;  Palmer  v.  Oakley,  2 
Douglas  (Mich.)  433,  7  Am.  Dec. 
41;  Re  Stewart,  56  Me.  300;  Eng- 
lish V.  McNalr,  34  Ala.  40. 

It  was  held  in  Allen  v.  McCul- 
lough,  2  Heisk.  (Tenn.)  174,  that 
the  husband,  by  his  permitting 
the  wife  to  continue  as  guardian 
after  the  marriage,  becomes  re- 
sponsible both  during  and  after 
the  marriage  for  whatever  sums 
she  may  have  received;  while  in 
Phillips  V.  Richardson,  4  J.  J. 
Marsh.  (Ky.),  212,  his  liability 
continued  during  the  marriage 
only,  being  treated  as  similar  to 
his  liability  for  her  antenuptial 
debts. 

31 — See  the  full  and  Interesting 
discussion  of  this  question  as  af- 
fecting women  generally,  and  in- 
cidentally married  women,  in  Be 
Rncker,  66  If.  H.  207,  84  L.  BL  A« 
740. 
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§  88.  To  sue  and  be  sued.  The  disabilities  of  married 
women  to  sue  and  be  sued  at  conmion  law  were  partly 
a  matter  of  substantive  law,  based  upon  her  inability  to 
make  any  contract  or  hold  any  property  outside  of  the 
control  of  her  husband;  so  that  she  could  hardly  have  an 
independent  cause  of  action  or  be  subject  to  an  independ- 
ent liability.  But»  apart  from  these  considerations,  and  in 
cases  to  which  they  did  not  apply,  as  in  case  of  a  tort  to 
the  person,  she  could  never,  at  conmion  law,  sue  or  be 
sued  alone.«2  The  only  question  that  could  arise  was  wheth- 
er the  husband  should  sue  or  be  sued  alone,  or  she  could 
unite  with  him  in  tiie  suit  or  be  joined  with  him  as  a  co- 
defendant. 

§  89.  A.  As  to  suits  by  husband  and  wife.  The  gen- 
eral rule  as  to  the  joinder  of  the  wife  with  her  husband 
as  party  plaintiff  was  that,  if  the  cause  of  action  survived 
to  her  in  case  of  her  husband's  death,  she  could  be  joined 
as  party  plaintiff;  otherwise  the  husband  should  sue  a^one. 
Applying  this  test  to  the  several  causes  of  action,  it  is  evi- 
dent that  she  could  not  join  in  a  suit  for  injury  to  personal 
property,  since  by  the  marriage  she  wholly  lost  her  interest 
in  the  personal  property  then  belonging  to  her,  and  her 
capacity  to  afterward  acquire  personal  property  as  her 
own.  But  an  injury  to  her  real  estate  gave  her  a  right  of 
action  not  merged  in  that  of  the  husband,  since  of  the  real 
estate  she  owned  the  fee,  subject  to  his  interest  during  the 
marriage  or  by  curtesy;  choses  in  action  reverted  to  her 


32— Hatcbett  v.  Baddeley,  2  Wm. 
Bl.  1079;  Lean  v.  Schultz,  2  Wm. 
Bl.  1195;  Marshall  v.  Rutton,  8 
Durnf.  &  East  (T.  R.)  545;  Beard 
V.  Webb,  2  Bos.  &  Pul.  93;  Ste- 
vens V.  Friedman,  58  W.  Va.  78, 
82;  Porter  v.  Bank  of  Rutland,  19 
Vt.  410.  And  If  she  brings  a  suit 
while  sole,  and  then  marries,  de- 
fendant may  plead  her  coverture 


in  abatement  Guphill  y.  Isbell, 
1  Bailey  U  (S.  G.)  369;  Gerard 
V.  Pierce,  5  N.  C.  161. 

The  exceptions,  when  the  hus- 
band Is  banished,  or  permanently 
residing  abroad,  are  stated  in  Bar- 
ber V.  Barber,  21  How.  (U.  S.) 
582,  589.  See,  also,  ante,  this 
chapter,  note  9. 
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on  the  husband's  death  if  not  reduced  to  possession  by  him 
during  the  marriage;  and  her  person  certainly  remained 
to  her  as  her  own  after  the  termination  of  her  marital 
status.  In  these  three  cases  then  she  might  be  joined  with 
her  husband:  in  suits  affecting  not  merely  the  possession, 
but  the  fee,  of  her  real  estate  ;^^  on  choses  in  action  owned 
by  her  before,  or  accruing  to  her  during,  the  marriage;'* 
for  i)ersonal  injuries. 


33 — In  an  action  of  ejectment  to 
recover  the  real  property,  or  of 
waste  for  diminution  of  the  value 
of  the  realty,  she  must  be  joined; 
the  right  In  these  cases  being 
closely  Identified  with  the  real  es- 
tate of  which  she  still  owned  the 
fee.  Smith  v.  Fitzgerald,  59  Yt 
451;  Thacher  v.  Phlnney,  7  Allen 
(Mass.)  146;  Babb  v.  Perley,  1  Me. 
6;  Watson  v.  Watson,  10  Conn.  88. 

But  an  action  for  Injuries  to  the 
possession,  as  for  trespass  quare 
elausum  fregit  or  for  obstructing 
a  right  of  way,  which  accrued 
during  the  marriage,  was  regarded 
in  the  light  of  iei  post-nuptial 
chose  in  action,  and  might  be 
brought  either  by  the  husband 
alone  or  by  the  husband  and  wife 
jointly.  Clapp  v.  Stoughton,  10 
Pick.  (Mass.)  463;  Allen  v.  Kings- 
bury, 16  Pick.  (Mass.)  235;  Gush- 
ing y.  Adams,  18  Pick.  (Mass.) 
110;  Adams  v.  Barrey,  10  Gray 
(Mass.)  361;  Thacher  v.  Phlnney, 
7  Allen  (Mass.)  146;  Smith  v. 
Fitzgerald,  59  Vt  451;  Tallmadge 
y.  Grannis,  20  Conn.  296;  Taylor 
▼.  Knapp,  25  Conn.  510. 

34 — ^For  such  choses  as  accrued 
to  the  wife  during  the  marriage, 
the  rule  seems  to  be,  as  stated 
In  the  preceding  note,  that  the 
husband   had  the   option  to   sue 


alone  or  to  join  his  wife.  Since 
they  became  his  upon  his  reduc- 
ing them  to  his  own  possession, 
he  may  begin  such  process  of  re- 
duction by  suit  In  his  own  name, 
and  on  recovery  of  the  judgment 
the  recovery  will  be  comtplete;  If, 
on  the  other  hand,  he  begins  suit 
in  the  joint  names,  he  waives  his 
right  of  reduction,  and  by  his  own 
act  continues  her  right  of  sur- 
vivorship. "The  recovery  of  judg- 
ment in  such  a  case  operates  as 
a  contingent  gift  from  the  hus- 
band to  the  wife,  to  take  effect  if 
she  survives."  Clapp  v.  Stough- 
ton, 10  Pick.  (Mlass.)  463,  469; 
Sutton  V.  Warren,  10  Met.  (Mass.) 
451;  Morris  v.  Booth,  8  Ala.  907; 
Decker  v.  Livingston,  15  Johns. 
(N.  Y.)  479;  Gay  v.  Rogers,  18  Vt. 
342;  Balrd  v.  Fletcher,  50  Vt  603; 
Flghtmaster  v.  Beardsley,  1  J.  J. 
Marsh  (Ky.)  606. 

The  same  argument  would  ap- 
parently apply  with  equal  force  to 
choses  owned  by  the  wife  before 
marriage;  but  In  this  case,  as  she 
had  an  Interest  antecedent  to  and 
Independent  of  that  of  the  hus- 
band, the  rule  seems  to  be  uni- 
form that  she  must  be  joined  with 
him  In  the  suit.  Smith  v.  Fitzger- 
ald, 59  Vt.  451;  Flghtmaster  v. 
Beardsley,   1  J.   J.   Marsh    (Ry.) 
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In  the  joint  suit  for  personal  injuries  she  could  recover 
only  for  the  direct  injuries  to  her  person;  for  the  pain  and 
suffering  caused  thereby,  and  for  the  permanent  disability, 
if  any.  The  expenses  of  her  illness  were  presumably  borne 
by  the  husband,  and  the  loss  of  her  services,  society  and 
domestic  labor,  was  also  his  chose  of  action  and  not  hers, 
and  therefore  must  be  sued  for  by  him  alone;  so  that  the 
obtaining  of  full  damages  for  an  injury  to  a  wife  could 
only  be  had  by  bringing  two  suits,  one  by  the  husband  and 
wife  as  co-plaintiffs;  the  other  by  the  husband  alone'' 

§  90.    B.    As  to  suits  against  husband  and  wife.    The 


606;  Weagle  v.  Henaley,  5  J.  J. 
Marsh.  (Ky.)  378;  Brown  ▼.  PI- 
fleld,  4  Mich.  322;  Wade  v.  Grimes, 
7  How.  (Miss.)  425;  Morse  v.  Earl, 
13  Wend.  (N.  Y.)  271;  Young  t. 
Bennett,  6  Harr.  (Del.)  365; 
Decker  y.  Livingston,  13  Johns. 
(N.  Y.)  479. 

35— Ohio  B.  Co.  T.  Cosby,  107 
Ind.  32;  Matthews  v.  Central  Pac. 
R.  Co.,  63  Gal.  450;  TeU  v.  Gibson, 
66  Cal.  247;  Puller  v.  Naugatuck 
R.  R.  Co.,  21  Conn.  667;  Ballard  v. 
Russell,  33  Me.  196,  64  Am.  Dec. 
620;  R*  R.  Co.  V.  Mills,  61  Md. 
365;  Barnes  r.  Kurd,  11  Mass.  69; 
Filer  V.  N.  Y.  Central  R.  Co..  49 
N.  Y.  47,  10  Am.  Rep.  327;  Acker- 
man  V.  N.  J.  R.  Co.,  65  N.  J.  L. 
369 ;  King  v.  Thompson,  87  Pa.  St 
365,  30  Am.  Rep.  364;  Harper  v. 
Pinkston,  112  N.  C.  293;  Whit- 
comb  V.  Barre,  37  Vt.  148;  Shana- 
han  V.  Madison,  57  Wis.  276.  As 
to  the  effect  of  the  modem  al- 
tered status  of  married  women 
upon  this  secondary  right  of  the 
husband,  see  ante,  §  62. 

Applying  this  rule  to  a  case  of 
slander,  it  was  held  in  Beach  v.  | 


Ranney,  2  Hill  (N.  Y.)  809,  that 
for  a  slander  which  is  actionable 
per  80,  in  which  damages  to  the 
feelings  and  good  name  only  are 
recoverable,  the  wife  should  be 
Joined;  but  that  for  words  slan- 
derous only  on  proof  of  special 
pecuniary  damage,  the  husband 
should  sue  alone.  With  this 
agrees  Johnson  v.  Dicken,  26  Mo. 
680. 

By  the  Pennsylvania  statute 
husband  and  wife  are  permitted 
to  recover  their  different  amounts 
of  damages  by  a  double  verdict 
rendered  in  the  same  suit;  thus 
preserving  the  separation  of  suits 
in  substance,  but  combining  them 
in  form.  Stenden  v.  Pa.  R.  Ck>., 
214  Pa.  St  189,  6  Ann.  Cas.  408. 

Though  the  wife  finally  died  of 
the  injury,  and  therefore  no  ac- 
tion for  the  principal  cause  of  ac- 
tion can  be  sustained  except  by 
statute  (see  poet,  sec.  137)  the 
husband  can  recover  for  the  cost 
of  medical  treatment  before  her 
death.  Sherlag  v.  Kelly.  200  Mass. 
232,  128  Am.  St  Rep.  414,  19  L.  R. 
A.  (N.  S.)  633. 
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principle  here  was  substantially  the  same  as  in  regard  to 
suits  by  husband  and  wife ;  if  the  liability  survived  against 
the  wife  in  the  event  of  her  husband's  death,  she  might  be 
joined  as  a  defendant  in  the  suit.  She  was  joined  with 
him  as  defendant,  therefore,  in  suits  relating  to  her  real 
estate ;»®  on  liabilities  to  which  she  was  subject  before  the 
marriage  ;^''  and  for  torts  which  she  committed  during  the 
marriage,  not  under  the  coercion  of  her  husband-^® 

Three  processes  have  co-operated  to  extend  the  capacity 
of  married  women  to  sue  and  be  sued;  the  first  is  the 
establishment  of  the  equitable  doctrine  of  her  sole  and 
separate  estate,  as  to  which  she  could  sue  and  be  sued,  in 
the  equity  courts  only,  as  a  single  woman  ;3»  the  second 
is  the  general  extension  by  modern  statutes  of  her  prop- 
erty rights.  By  these  statutes  all  her  property  has  become 
sole  and  separate  estate,  in  relation  to  which  she  can  sue 
or  be  sued  in  equity,  and  she  has  acquired  the  capacity  to 
make  contracts,  from  which  her  right  to  sue,  and  her  lia- 
bility to  be  sued  follow  as  matter  of  course.*^  The  third 
factor  in  the  process  is  the  code  system  of  practice  and 


3(j— .Arbuckle  ▼.  Walker,  63  Vt 
34;  Stewart  ▼.  Patrick,  68  N.  Y. 
450;  Bushong  v.  Rector,  32  W.  Va. 
311,  25  Am.  St  Rep.  817;  Hodsoa 
Y.  Van  Fossen,  26  Mich.  68. 

37— Cote  V.  Shurtleff,  41  Vt.  311. 
98  Am.  Dec.  587;  Cole  v.  Seeley, 
25  Vt  220,  60  Am.  Dec.  258;  Plat- 
ner  v.  Patchen,  19  Wise.  333;  Can- 
non Y.  Grantham,  45  Miss.  94;  Mc- 
Mahon  y.  Perkins,  22  R.  I.  116; 
Parker  v.  Stead,  1  Lea  (Tenn.) 
206;  Coles  v.  Hurt,  75  Va.  380; 
Gage  Y.  Reed,  15  Johns.  (N.  T.) 
403. 

38 — 2  Kent's  Com.  149;  Kosmin- 
sky  Y.  Goldberg,  44  Ark.  402; 
Heckle  v.  Lurvey,  101  Mass.  344, 
3  Am.  Rep.  366;   Franklin's  Ap. 


115  Pa.  St  534,  2  Am.  St  Rep. 
583;  Baker  y.  Braslin,  16  R.  L 
635,  6  Li.  R.  A.  718;  Brown  v.  Kem- 
per, 27  Md.  666;  Carleton  y.  Hay- 
wood, 49  N.  H.  314;  Baker  y. 
Young,  44  111.  42,  92  Am.  Dec.  149; 
Marshall  y.  Oakes,  51  Me.  308. 
And  this  rule  is  not  altered  by  a 
statute  proYiding  that  "A  married 
woman  may  in  all  cases  sue  and 
be  sued  without  joining  her  hus- 
band 'with  her,  except  in  cases 
where  the  cause  of  action  exists 
in  faYor  of,  or  against,  both." 
McElfresh  y.  Kirkendall,  36  Iowa 
224.  See  Marcus  y.  RoYinsky,  95 
Me.  106. 

39— See  post,  ch.  XV. 

40— See  post,  ch.  XVI. 
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pleading,  by  which,  in  most  states,  legal  and  equita- 
able  actions  have  become  fused.  By  the  codes  the  wife's 
rights  and  liabilities,  formerly  recognized  in  equity  only, 
are  enforceable  in  the  code  civil  action>^  In  many  states, 
also,  the  statutes  have  directly  conferred  on  the  wife  the 
right  to  sue  and  be  sued.  The  extent  to  which  these  several 
facts  have  altered  the  law  in  this  respect  differs  very  widely 
in  different  states.  In  many  of  the  most  progressive  states, 
she  is  now  as  free  to  sue  any  person,  or  to  be  sued  by  him, 
as  is  her  husband ;  and  he  need  not  be  joined  with  her  in 
the  suit,  either  as  plaintiff  or  as  defendant. 

The  right  of  suit  between  husband  and  wife  will  be  dis- 
cussed in  the  next  chapter. 


41 — The  line  of  argument  which, 
has  been  taken  In  such  cases  as 
Wright  V.  Wright,  64  N.  Y.  437, 
and  Mathewson  y.  Mathewson,  79 
Conn.  23,  5  L.  R.  A.  (N.  S.)  611, 
6  Ann.  Cas.  1027,  in  which  the 
right  of  husband  and  wife  to  sue 
each  other,  for  the  enforcement  of 


ordinary  property  and  contract 
rights,  has  been  deduced  from  the 
general  alteration  in  the  status 
sind  capacity  of  married  women, 
applies  a  fortiori  to  support  suits 
between  the  wife  and  third  per- 
sons. See  other  cases  similar  to 
the  above,  post,  8  9d,  notes  50-&2. 


CHAPTER  Xm 

CONTRACTS,  COMMUNITY  OF  PROPERTY 

INTERESTS,  AND  SUITS  BETWEEN 

HUSBAND  AND  WIFE. 

§  91.  Antenuptial  contracts.  A  contract  between  a  be- 
trothed couple  as  to  their  future  property  rights  was  not 
within  the  technical  objection  applying  to  contracts  between 
those  who  had  become  one  person  in  law  by  marriage ;  and 
yet  it  is  evident  that  peculiar  considerations  of  equity  apply 
to  dealings  between  persons  in  such  a  situation,  and  that 
the  law  might  naturally  regard  with  some  jealousy  private 
stipulations  by  which  the  property  relations  of  husband 
and  wife,  as  defined  by  the  general  law,  would  be  to  a 
greater  or  less  extent  altered.  The  common  law  rule  was 
that  such  contracts  were  void  as  to  all  rights  to  accrue 
during  the  marriage ;  but  valid  as  to  rights  which  were  to 
take  effect  only  after  the  marriage  is  over.^    The  first  part 


1— Page  V.  Acton,  1  Ld.  Raymd. 
515,  12  Mod.  288;  Milboum  v. 
Bwert,  5  Durnf.  &  East  (T.  R.) 
S81;  Brown  v.  Slater,  16  Conn.  192, 
II  Am.  Dec.  136;  MUler  y.  Good- 
win, 8  Gray  (Mass.)  642;  Sulllngs 
y.  Richmond,  5  Allen  (Mass.)  187, 
81  Am.  Dec.  742;  Re  Calllster's 
Estate,  153  N.  T.  294,  60  Am.  St 
Rep.  620;  Peck  y.  Vandemark,  99 
N.  Y.  29.  But  where  an  Intend- 
ing husband  agreed  that  the  wife 
should  haye  an  annuity  of  four 
hundred  dollars  after  his  death, 
and  she  acepted  his  conyenant  in 
satisfaction  and  lieu  of  dower,  it 
was  held  that  her  coyenant  was 
not  extinguished  by  the  marriage. 


but  that,  if  the  annuity  had  neyer 
been  settled  upon  her,  her  release 
of  dower  is  without  consideration 
and  will  not  be  enforced.  Gibson 
y.  Gibson,  15  Mass.  106,  8  Am.  Dec 
94. 

It  is  belieyed  that  the  text 
states  the  true  doctrine  of  the 
common  law  concerning  ante  nup- 
tial agreements,  and  the  distinc- 
tion between  the  legal  and  equit- 
able rules;  but  the  common  law 
relation  has  been  so  modified  and 
obscured  by  statutes  and  by  equi- 
table doctrines  that  many  of  the 
cases  ignore  the  distinction  be- 
tween agreements  to  be  effectlye 
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of  this  rule  inevitably  results  from  the  doctrine  already 
stated,  that  the  husband  had  the  right  to  reduce  to  his  own 
possession  the  wife's  choses  in  action;  this  would  confer 
upon  him  the  control  and  beneficial  title  in  any  right  of 
action  which  she  might  have  against  him  under  the  ante- 
nuptial agreement,  and  therefore  nullify  it.  As  to  the  sec- 
ond part  of  the  rule:  the  betrothed  couple  might  make  a 
valid  agreement  to  affect  their  succession  to  each  other's 
property  after  death,  as  that  the  wife  should  receive  some 
other  estate  in  lieu  of  dower,^  that  she  should  not  claim 
her  statutory  share  in  his  estate,  or  have  her  allowance  for 
support.^ 

But  such  an  agreement  is  open  to  very  great  suspicion, 
and  will  not  be  enforced  unless  it  was  fair  and  reasonable 
to  the  wife ;  and  not  usually  unless  there  was  a  reasonable 
provision  or  settlement  made  upon  her  in  lieu  of  the  rights 
which  she  relinquished,  or  unless  the  husband  relinquished 
rights  in  her  estate  which  made  a  fair  consideration.  "The 
rule  undoubtedly  is  that  every  presumption  is  against  the 
validity  of  the  contract,  and  the  burden  of  proof  is  upon 
the  husband,  or  those  who  represent  him,  to  uphold  and 
enforce  the  same."*    In  equity,  the  above  stated  distinction 


during  the  coverture,  and  those 
to  take  effect  after  its  dissolution, 
and  put  the  validity  of  all  such 
agreements  on  their  fairness  and 
the  good  faith  with  which  they 
were  made,  whether  the  question 
be  raised  in  a  legal  or  in  an  equit- 
able action. 

2— See  post,  i  106. 

3 — Staub's  Appeal,  66  Conn.  127; 
Paine  v.  Hollister,  139  Mass.  144; 
Bufflngton  v.  Buffington,  151  Ind. 
200;  Appleby  v.  Appleby,  100 
Minn.  408,  117  Am.  St.  Rep.  709, 
10  L.  R.  A.  (N.  S.)  590,  10  Ann. 
Cas.  563;  Cummings  t.  Cumsnlngs, 
?5  R.  I.  528;  Deller  v.  DeUer,  141 


Wis.  255.  25  U  R.  A.  (N.  S.)  751. 
Contra,  SuUings  v.  Richmond,  5 
Allen  (Mass.)  187,  81  Am.  Dec. 
742;  Johnson  y.  Johnson,  154 
Iowa  118,  37  L.  R.  A.  (N.  S.)  875. 
4— Pierce  t.  Pierce,  71  K.  T. 
1&4,  27  Am.  Rep.  22  and  note; 
Andrews  v,  Andrews,  8  Conn.  79» 
85;  Warner's  Appeal,  210  Pa.  St. 
431;  Gilmore  v.  Gllmore,  7  Ore, 
374,  33  Am.  Rep.  710;  Achilles  t. 
Achilles,  152  lU.  136.  A -charge 
that  "the  woman  was  bound  to 
exercise  her  judgment  and  take 
advantage  of  the  opportunities 
that  existed  to  obtain  informa« 
tlon;  if  she  did  not  do  so.  It  w«s 
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between  agreements  to  take  effect  during  the  coverture,  and 
those  which  are  to  take  effect  only  after  its  termination, 
is  disregarded,  and  antenuptial  agreements  of  a  fair 
and  reasonable  character,  where  no  imposition  has  been 
practiced,  are  freely  enforced.*^ 


her  own  fault;  the  parties  "were 
dealing  at  arm's  length/'  was  held 
erroneous.  Kline  nr.  Kline,  57  Pa. 
St.  120. 

5 — Schouler  on  Dom.  Rel.,  §  173 ; 
2  Kent's  Com.  165;  MeNntt  t.  Me- 
Nutt,  lie  Ind.  545,  2  L.  R.  A.  872; 
Andrews  v.  Andrews,  8  Conn.  79; 
Baldwin  v.  Carter,  17  Conn.  201» 
208,  42  Am.  Dec.  735;  Murdock  v. 
Murdock,  219  111.  123;  SuUings  v. 
Sullings,  9  Allen  (Mass.)  234; 
Tarbell  t.  Tarbell,  10  Allen 
(Mass.)  278;  Paine  v.  Hollister, 
139  Mass.  144;  Neely's  Appeal,  124 
Pa.  St.  406,  10  Am.  St.  Rep.  594; 
Robinson's  Appeal,  222  Pa.  St. 
115;  Peck  t.  Peck,  12  R.  I.  485, 
34  Am.  Rep.  702;  Mintler  v.  Min- 
tier,  28  Ohio  St.  507;  Desnojrer  v. 
Jordan,  27  Minn.  295;  Chaffee  v. 
Chaffee,  70  Vt.  231 ;  (Jelzer  v.  Gel- 
zer,  Bailey's  Eq.  (S.  C.)  387,  23 
Am.  Dec.  180;  Brooks  y.  Austin. 
95  N.  C.  474. 

In  Stratton  v.  Wilson,  170  Ky. 
61,  Ann.  Cas.  1918  B  917.  it  is  held 
that  the  wife  must  have  been 
fully  informed  as  to  the  amount 
of  the  husband's  estate  to  sup- 
port a  contract  by  which  she  ac- 
cepted a  small  amount  in  lieu  of 
her  marital  rights;  but  that  if 
she  was  so  informed  before  the 
marriage,  though  after  the  sign- 
ing of  the  contract,  she  cannot 
repudiate  it 

In  Neely's  Appeal,  supra,  the 
court  spoke  as  follows  about  the 


equitable  considerations  applica- 
ble to  the  marriage  of  mature  per- 
sons; "There  is  a  marked  dis- 
tinction between  this  case  and 
that  of  a  young  couple  Just  enter- 
ing upon  the  voyage  of  life.  In 
the  latter  instance  they  grow  up 
together;  the  wife  is  the  mother 
of  his  children ;  she  shares  his  bur- 
dens in  his  early  struggles,  and  of- 
ten by  her  thrift  and  economy 
materially  aids  him  in  the  accum- 
ulations of  his  fortune.  To  cut 
oft  such  a  wife  with  a  mere  sup- 
port during  life  would  be  as  un- 
just as  it  would  be  ungenerous. 
But  when  a  man  in  the  decline  of 
life,  who  has  been  twice  a  widow- 
er, who  has  two  sets  of  children, 
for  the  third  time  leads  a  woman 
to  the  altar,  and  an  elderly  wo- 
man at  that,  it  is  very  different. 
In  such  case  the  wife  reaps  where 
she  has  not  sown,  and  if  she  is 
provided  with  a  comfortable  sup- 
port after  her  husband's  death 
she  has  no  Just  cause  of  com- 
plaint. In  any  event,  if  she  is  dis- 
satisfied, she  ought  to  refuse  to 
sign  the  contract,  and  not  accept 
its  benefits  during  her  husband's 
life,  and  then  seek  to  repudiate 
it  after  his  death."  See  the  simi- 
lar suggestion  in  Andrews  v.  An- 
drews, 8  Conn.  79. 

In  Lukens's  Appeal,  143  Pa.  St. 
386,  24  Am.  St.  Rep.  557,  13  L.  R. 
A.  581,  a  wife  who  had  made  an 
antenuptial  agreement  for  the  re- 
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An  important  and  frequent  class  of  contracts  has  thus 
grown  up,  known  as  "Marriage  Settlements,"  by  which 
parties  intending  marriage  agree  to  settle  their  property 
rights  and  relations  on  a  different  basis  from  that  provided 
by  the  general  law.  Such  contracts,  if  fairly  made,  are 
viewed  with  favor  rather  than  with  disfavor  by  the  courts.* 
The  marriage  itself  is  a  sufficient  consideration  to  support 
the  agreements  contained  therein ;  and  this  is  so  although  a 
valid  engagement  of  marriage  may  have  been  entered  into 
by  the  parties  before  the  antenuptial  agreement  was  made.*^ 


lease  of  all  claims  upon  the  hus- 
band's estate  upon  considerations 
that  the  court  held  to  be  fair,  be- 
coming discontented  with  the 
agreement,  separated  from  her 
husband,  and  returned  to  him  on- 
ly on  his  agreement  to  revoke 
the  antenuptial  agreement.  Held, 
that  this  revocation  was  procured 
by  such  abuse  of  the  marital  re- 
lation as  would  make  it  against 
public  policy  to  enforce  it  The 
Wife  was  therefore  held  bound  by 
her  release. 

In  Taylor  v.  Richman,  1  N.  C. 
278,  and  Rockafellow  v.  Newcomb, 
57  111.  186,  conveyances  given  by 
the  man  in  anticipation  of  mar- 
riage were  set  aside  as  procured 
by  undue  Influence  and  imposi- 
tion. In  the  latter  case  the  wo- 
man after  o1[)talning  the  convey- 
ance refused  to  marry  the  man. 
The  court  observed:  "This  man, 
with  his  fervid  passion  and  strong 
love,  was  not  well  matched  against 
an  accomplished  woman  in  the 
inclpent  stages  of  their  engage- 
ment ♦  ♦  ♦  A.  woman  can  al- 
ways exercise  an  undue  influence 
over  the  man  she  professes  to 
love."  It  Js  hardly  necessary  to 
Bay  that   in   the  great  majority 


of  cases  it  is  the  woman  who  has 
been  held  to  be  overreached. 

In  HudnaU  v.  Ham«  183  111.  486, 
75  Am.  St  Rep.  124,  48  L.  R.  A. 
557,  a  husband  and  wife  had  made 
a  fair  and  well-considered  ante- 
nuptial contract,  by  which  an  ex- 
isting will  of  the  husband  in  fav- 
or of  third  persons  was  to  have 
full  effect  the  wife  relinquishing 
all  right  adverse  to  it.  The  will 
having  been,  as  matter  of  law,  re- 
voked by  the  marriage,  it  was  held 
that  the  antenuptial  agreement 
and  the  will  as  a  part  of  it  would 
be  enforced  against  the  wife  as 
an  equitable  assignment  Lant's 
Appeal,  95  Pa.  St  279,  40  Am.  Rep. 
646,  is  very  similar,  a  like  con- 
tract being  enforced  against  the 
surviving  husband.  See  also  Os- 
good V.  Bliss,  141  Mass.  474,  55 
Am.  Rep.  488. 

6— Appleby  t.  Appleby,  100 
Minn.  408,  117  Am.  St  Rep.  709, 
10  L.  B.  A.  (K.  S.)  590,  10  Ann. 
Cas.  568;  McNutt  v.  McNutt,  116 
Ind.  545,  2  L.  R.  A.  372;  Hafer  v. 
Hafer,  33  Kan.  449;  Forwood  v. 
Forwood,  86  Ky.  114;  Achilles  v. 
AchUles,  151  111.  136. 

7 — ^Appleby  v.  Appleby,  supra; 
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By  such  marriage  settlements  it  is  often  agreed  that  the 
property  owned  by  the  wife  before  coverture  shall  continue 
to  be  her  own,  free  from  any  title  or  control  in  the  husband, 
powers  are  often  granted  to  or  reserved  by  the  wife  to  deal 
with  her  property  as  a  feme  sole,  and  to  execute  convey- 
ances thereof,  and  property  of  the  husband  may  be  settled 
upon  her  as  her  sole  and  separate  estate.  In  this  way  the 
wife  may  have  property  not  within  the  general  marriage 
law;  and  at  an  early  time  the  courts  of  equity  recognized 
such  ''sole  and  separate  estate"  of  married  women,  as  to 
which  the  owner  was  regarded  as  a  single  woman,  with 
all  the  powers  which  a  single  woman  has.  This  topic  will 
be  more  fully  considered  in  a  subsequent  chapter.^ 

§  92.    Postnuptial  contracts  of  an  executory  nature.    It 

results  from  the  general  theory  of  the  unity  of  husband  and 
wife  at  the  common  law  that  no  executory  contract  can 
be  made  between  them  during  the  marriage.  Thus,  if  they 
agree  to  form  a  partnership,  it  is  not  binding  upon  the  wife, 
and  she  can  not  be  held  liable  as  a  partner  by  creditors  of 


McNtitt  ▼.  McNutt,  supra;  Hafer 
V.  Hafer,  8upra;  Forwood  v.  For- 
wood,  supra;  Barnum  v.  LeMas- 
ter,  110  Tenn.  638;  Cole  v.  Am. 
Baptist  Home  Missionary  Society, 
64  N.  H.  445;  Fisber  y.  Koontz, 
110  Iowa  498. 

In  Borgess  t.  Richards,  39  W. 
Va.  567,  45  Am.  St.  Rep.  938,  26 
L.  R.  A.  637,  a  case  where  an  ante- 
nuptial contract  was  attacked  by 
creditors  as  in  fraud  of  their 
rights,  the  court  said:  "The  con- 
tract in  this  case  was  not  only  on 
consideration  deemed  valuable  in 
law,  but  on  the  highest  considera- 
tion known  to  the  law,  to  wit, 
marriage." 

Spurlock  T.   Brown,   91   Tenn. 


241,  contains  an  interesting  dis- 
cussion of  the  different  value  given 
by  different  courts  to  the  marriage 
itself  as  a  consideration ;  the  court 
concluding  that  if  the  contract 
was  In  fact  given  for  the  consid- 
eration of  the  marriage,  that 
would  be  a  sufficient  considera- 
tion to  support  it;  but  that  if  the 
contract  purported  to  be  in  con- 
sideration of  mutual  pecuniary 
benefits,  and  it  appeared  that  the 
wife  released  valuable  rights  in 
ignorance  of  the  fact  that  her 
personal  property  would  pass  to 
the  husband  by  the  marriage,  the 
contract  would  not  be  enforced 
against  her. 
8 — See  post,  ch.  XV. 
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the  firm.*  And  if  either  husband  or  wife  gives  the  other  a 
promissory  note  it  is  void,  though  endorsed  over  to  an  in- 
nocent holder  who  did  not  know  of  the  relation  between 
maker  and  payee.^®  But  in  equity  contracts  between  hus- 
band and  wife  have  been  recognized  and  enforced  from  an 
early  time,  the  same  conditions  being  imposed,  and  the 
same  caution  exercised,  as  in  the  case  of  antenuptial  con- 
tracts discussed  in  the  preceding  section. 

"The  unity  of  husband  and  wife,  by  which  the  legal  exists 
cnce  of  the  wife  was  merged  with  that  of  her  husband, 
preventing  them  from  contracting  with  each  other  as  if 
they  were  two  distinct  persons,  never  prevailed  in  courts 
of  equity.    It  may  be  more  accurate  to  say  that  courts  of 


9 — ^Barlcyw  v.  Parsons,  73  Conn. 
696. 

And  statutes  gMng  the  wife 
general  contractual  powers  have 
often  been  held  not  to  authorize 
a  partnership  between  husband 
and  wife.  Lord  y.  Parker,  3  Allen 
(Mass.)  127;  Haggett  v.  Hurley, 
91  Me.  442,  41  L.  R.  A.  362;  GH- 
kersin  y.  Sallinger,  56  Ark.  294, 
35  Am.  St  Rep.  105,  16  L.  R.  A. 
526;  Haas  v.  Shaw,  91  Ind.  384, 
46  Am.  Rep.  607;  Artman  v.  Fer- 
guson, 73  Mich.  146,  16  Am.  St. 
Rep.  572,  2  L.  R.  A.  343;  Board 
of  Trade  v.  Hayden,  4  Wash.  263, 
31  Am.  St.  Rep.  919,  16  L.  R.  A. 
530;  BMller  v.  McHenry,  83  Wise. 
573,  18  L.  R.  A.  512. 

In  other  states  the  statutes  are 
differently  construed  so  as  to  per- 
mit partnerships  between  a  man 
and  wife.  Hoaglln  t.  Henderson* 
119  Iowa  720,  61  L.  R.  A.  756,  97 
Am.  St.  Bep.  8S5;  Noel  y.  Kinney, 
106  N.  Y.  74,  60  Am.  Rep.  423; 
Suau  V.  Caffe,  122  N.  Y.  308,  9  L. 
P..  A.  593;  Lane  v.  Bishop,  65  Vt. 


575;  Bumey  y.  Savannah  Grocery 
Co.,  98  Ga.  711,  58  Am.  St.  Rep. 
342;  Morrison  v.  Dickey,  122  Ga. 
353,  69  U  R.  A.  87. 

10— Nat  Granite  Bank  t.  Yfleh^ 
er,  178  Mass,  517,  78  Am.  St  Bep. 
817;  Roby  y.  Phelan,  118  Mass. 
541;  Nat.  Granite  Bank  y.  Tyn- 
dale,  176  Mass.  547.  51  L.  R.  A. 
447;  Ellsworth  y.  Hopkins,  58  Vt 
705;  Hoker  y.  Boggs,  63  111.  161. 
This  rule  invalidates  a  note  given 
to  a  wife  by  a  firm  of  which  the 
husband  is  a  member;  Clark  v. 
Patterson,  158  Mass.  388,  35  Am. 
St.  Rep.  498;  or  a  loan  made  by 
her  to  such  a  firm;  Fowle  v.  Tor- 
rey,  135  Mass.  87. 

But  if  the  note  was  made  by 
the  husband  to  a  third  person  and 
immediately  indorsed  to  the  wife, 
it  is  a  valid  chose  of  action  in  her 
hands  Which  she  can  collect  from 
his  estate,  though  the  third  person 
had  no  interest,  and  was  used  as 
payep  merely  to  avoid  the  objec- 
tion arising  from  the  coverture. 
Spooner  v.  Spooner,  155  Mass.  52. 
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equity  disregard  the  fiction  upon  which  the  common  law 
proceeded,  and  are  accustomed  to  lay  hold  of  and  give  effect 
to  transactions  or  agreements  between  husband  and  wife, 
according  to  the  nature  and  equity  of  the  case.  It  does  not 
limit  its  inquiry  to  the  ascertainment  of  the  fact  whether 
what  had  taken  place  would,  as  between  other  persons,  have 
constituted  a  contract,  and  give  relief  as  matter  of  course 
if  a  formal  contract  be  established,  but  it  further  inquires 
whether  the  contract  was  just  and  fair,  and  equitably  ought 
to  be  enforced,  and  administers  relief  where  both  the  con- 
tract and  the  circumstances  require  it."^^    The  wife's  con- 


11— Hendricks  t.  Isaacs,  117  N. 
T.  411,  15  Am.  St  Bep.  524,  6  L. 
B.  A«  559;  Boland  v.  O'NeH,  72 
Conn.  217;  Walllngsford  v.  Allen, 
10  Pet  (U.  g.)  583,  594;  Darling- 
ton's Appeal,  86  Pa.  St  512,  27 
Am.  Rep.  726;  Haussman  v.  Bnrn- 
ham,  59  Conn.  117,  21  Am.  St  Rep. 
74;  DeRulter  v.  DeRuiter,  29  Ind. 
Ap.  9,  91  Am.  St  Rep.  106;  Mon- 
day V.  culler,  52  Ark.  126;  Mor- 
rison y.  Thistle,  67  Mo.  596;  Kim- 
ball V.  Kimball,  75  N.  H.  291 ;  But- 
tlar  V.  Buttlar,  71  N.  J.  Eq.  671; 
Sims  Y.  Ricketts,  35  Ind.  181,  9 
Am.  Rep.  679;  Bowie  v.  Stone- 
street  6  Md.  418,  61  Am.  Dec.  318; 
Hinkle  t.  Hlnkle,  34  W.  Va.  142. 

But  In  Massachusetts  the  courts 
hold  the  contract  unenforceable  in 
equity  as  well  as  at  law.  EVrwle 
T.  Torrey,  135  Mass.  87;  Clark  v. 
Patterson,  158  Mass.  388,  85  Am. 
St.  Rep.  498 ;  Nat.  Granite  Bank  y. 
Tyndale,  176  Mass.  547,  51  L.  R. 
A.  447. 

The  rigidity  of  the  Masscu;hn- 
setts  rule  is  shown  by  the  ruling 
that  a  wife  cannot  be  an  "em- 
ployee" of  her  hu^and  under  the 
Workmen's     Compensation     Act. 


though  she  was  in  fact  working  in 
his  factory  for  wages.  Humphrey 
v.  Employers  Liability  Asso.,  227 
Mass.  166,  U  R.  A.  1918  F  193. 

But  see  the  dictum  in  Frankel 
y.  Frankel,  173  Mass.  214,  73  Am. 
St  Rep.  266. 

So  in  Michigan:  Jeune  v.  Mar- 
ble, 37  Mich.  322. 

Mr.  Pomeroy,  in  his  treatise  on 
Equity  Jurisprudence,  §  1121, 
holds  that  the  equitable  recogni- 
tion of  a  wife's  pofwer  to  contract 
exists  solely  as  an  incident  to  her 
"sole  and  separate  estate,"  and 
is  effective  only  as  creating  a 
charge  on  such  real  estate.  He 
says:  "Equity  has  never  clothed 
married  women  with  the  capacity 
to  bind  themselves  personally  by 
contract."  It  Is  believed  that  the 
cases  cited  in  this  note  show  that 
the  doctrine  is  broader  than  is 
stated  by  Mr.  Pomeroy,  and  ex- 
tends (except  in  Massachusetts) 
to  clothe  her,  in  equity,  with  a 
general  contractual  power.  Land 
V.  Shipp,  98  Va.  284,  50  L.  R.  A. 
560,  holds  that  a  married  woman 
cannot,  by  post-nuptial  agreement, 
release  to  her  husband  her  right 
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tract  with  her  husband  will  not  ordinarily  be  enforced 
against  her,  even  in  equity,  unless  she  receive  an  actual 
consideration  of  value  or  benefit  to  herself. 

Where,  however,  such  a  contract  has  been  partially  exe- 
cuted, where,  that  is,  one  party  has  transferred  property 
to  the  other  on  the  faith  of  the  contract,  the  courts  of 
equity,  even  if  not  enforcing  the  contracts  directly,  will 
enforce  such  equities  as  arise  from  the  partial  performance. 
The  courts  in  such  a  case  enforce  the  resulting  equities 
rather  than  the  contract.^^ 

The  modem  statutes  which  confer  upon  married  women 
property  rights  and  powers  of  contract  often  in  terms  con- 
fer only  the  power  of  making  contracts  with  third  persons ; 
but  even  with  such  limitation  in  the  express  terms  of  the 
statute  it  has  been  held  by  the  courts  of  some  states  that 
the  statutory  overthrow  of  the  theory  that  husband  and 
wife  are  but  one  person  as  to  their  property,  the  conferring 
on  her  of  property  rights  which  virtually  make  all  her 
property  ''sole  and  separate  estate,^'  and  the  emancipation 
of  wives  from  dependence  upon  and  subjection  to  their  hus- 
bands by  the  change  in  social  customs  as  well  as  in  law, 
have  rendered  the  old  legal  views  of  postnuptial  contracts 
obsolete,  and  necessitated  the  enforcement  of  agreements 
between  husband  and  wife;  and  under  the  code  system  it 
is  not  always  essential  that  the  action  should  be  one  of  a 
strictly  equitable  nature.^^    While  other  courts  have  applied 


of  dower;  though  she  may  be  bar- 
red of  dower  by  accepting,  after 
her  husband's  death,  the  agreed 
substitute  for  dower.  The  court 
cite  Rhodes  y.  Davis,  51  Mich.  306, 
as  contra, 

12—3  Pom.  Eq.  Jur.  SS  1121- 
1126;  Kesner  v.  Trigg.  98  U.  S. 
BO;  Demarest  v.  Terhune,  62  N.  J. 
Eq.  663;  Haussman  v.  Burnham, 
59  Ck>nn.  117,  21  Am.  St.  Rep.  74; 


Manning  v.  Pippen,  86  Ala.  867, 
11  Am.  St.  Rep.  46;  Veal  v.  Veel, 
89  Ky.  314,  25  Am.  St.  Rep.  534; 
Bowie  V.  Stonestreet  6  Md.  418,  61 
Am.  Dec.  318;  Johnston  y.  John- 
ston, 173  Mo.  91,  96  Am.  St  Rep. 
486;  Baird  v.  ConneU,  121  Iowa 
278;  Burkholder's  Appeal,  105  Pa. 
St.  31. 

13 — Perhaps  the  most  thorough- 
going assertion  of  the  revolution 


SEPARATION  AGREEMENTS 


275 


the  ordinary  rule  of  construing  statutes  which  are  in 
derogation  of  the  common  law  strictly,  and  have  held  that 
a  wife  could  not  make  a  legal  contract  with  her  husband 
unless  the  statute  expressly  validated  such  contract.^^ 

§  93.    Contracts  for  separatioii  or  separate  maintenance. 

One  class  of  agreements  between  husband  and  wife  require 
particular  discussion;  those,  to  wit,  in  which  the  marital 
couple  agree  to  live  separate,  or  agree  on  an  adjustment 
of  their  property  rights,  or  on  the  manner  in  which  the 
wife's  maintenance  shall  be  furnished  by  the  husband,  in 
view  of  an  existing  or  contemplated  separation.  Such 
agreements  raise  questions  of  public  policy  which  have  been 
viewed  very  differently  by  different  courts;  and  the  actual 
decisions  are  in  very  great  confusion  and  contradiction.^* 


accomplished  in  the  statas  of  mar- 
ried women,  which  necessarily  ex- 
tends to  them  rights  even  beyond 
the  express  terms  of  the  statutes, 
is  to  be  found  in  Mathewson  t. 
Mathewson,  79  Conn,  28,  5  L.  B. 
A.  (N.  S.)  611,  6  Ann.  Cas.  1027. 
See  also  Spitz's  Appeal,  56  Conn. 
184,  7  Am.  St.  Rep.  303;  Peaks  y. 
Hutchinson,  96  Me.  530,  59  L.  R. 
A.  279  (but  she  cannot  enter  into 
a  partnership  with  him:  Haggett 
r.  Hurley,  91  Me.  442,  41  L.  R.  A. 
362);  Rice  v.  Sally,  176  Mo.  107; 
May  V.  May,  9  Neb.  16,  31  Am. 
Rep.  399;  Crum  y.  CRear,  132 
in.  443. 

In  some  states  the  statutes  set- 
tle the  question  by  expressly  giv- 
ing the  power  to  husband  and 
wife  to  contract  together.  Os- 
borne y.  Cooper,  113  Ala.  405,  69 
Am.  St.  Rep.  117;  Jones  y.  Chen- 
ault,  124  Ala.  610,  82  Am.  St.  Rep. 
211;  Dimond  y.  Sanderson,  103 
Cal.  97;  O'Connell  y.  Torrey,  16 
Col.  353,  25  Am.  St.  Rep.  275. 


As  to  contracts  by  the  husband 
to  pay  the  wife  for  services  out- 
side her  domestic  duties,  see  ante^ 
§  57. 

14— Bamett  y.  Harsbarger,  106 
Ind.  410;  Heacock  v.  Heacock,  108 
lowu  540,  75  Am.  St  Rep.  273; 
Kniel  v.  Eggleston,  140  Mass.  202; 
Plaisted  v.  Hair,  150  Mass.  275. 
5  L.  R.  A.  664;  Atkins  v.  Atkins, 
195  Mass.  124,  122  Am.  St  Rep. 
221,  11  L.  R.  A.  (N.  S.)  273;  Jeune 
V.  Marble,  37  Mich.  322;  Farmer  y. 
Farmer,  39  N.  J.  Eq.  211;  Small 
v.  Small,  129  Pa.  St  366.  See 
Haggett  V.  Hurley,  91  Me.  442,  41 
L.  R.  A.  362;  White  v.  Wager. 
25  N.  Y.  328. 

15 — Chancellor  Kent's  views  on 
the  topic,  and  his  discussion  of  the 
decisions  down  to  about  1840,  will 
be  found  in  his  text  and  notes,  2 
Kent's  Com.  176-178.  See  also  the 
exceptionally  valuable  opinion,  in 
which  the  history  of  the  subject 
Is  carefully  stated,  and  the  cases 
reviewed,  in  Foote  y.  Nlckerson, 
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It  was  formerly  held,  both  in  England  and  in  the  United 
States,  that  an  agreement  between  a  husband  and  wife  to 
live  separate,  or  an  agreement  between  the  husband  and  a 
trustee  for  the  wife,  who  covenants  that  she  will  live  apart 
from  him,  was  void,  as  being  in  violation  of  the  obligations 
of  the  marriage  contract,  and  contrary  to  public  policy. 
The  ecclesiastical  courts,  which  formerly  in  England  had 
the  jurisdiction  over  suits  for  divorce,  for  judicial  separa^ 
tion,  and  for  restitution  of  conjugal  rights,  and  also  the 
probate  and  testamentary  jurisdiction,  in  which  such  agree* 
ments  often  became  important,  always  maintained  this 
view.i®  The  common  law  and  chancery  courts,  however, 
during  the  latter  half  of  the  eighteenth  and  first  half  of  the 
nineteenth  century,  began  to  give  a  fluctuating  but  increas- 
ing recognition  to  such  contracts.    The  transfer  of  divorce 


70  1^.  EL  496»  54  L.  B.  A.  554. 

"The  question  has  heen  the  sub- 
Ject  of  much  litigation  and  with 
varied  results.  Not  only  do  the 
cases  in  one  state  conflict  with 
those  in  another,  but  in  the  same 
Jurisdiction  the  views  of  one  gen- 
eration have  often  been  held  to 
be  erroneous  in  later  time.  There 
is  disagreement  not  only  as  to 
what  the  law  is,  but  also  as  to  the 
history  of  the  law,  and  how  it  was 
held  to  be  in  former  times.  In 
order  then  to  reach  a  satisfactory 
solution  of  the  question,  it  is  es- 
sential to  examine  with  some 
minuteness  the  historical  aspect 
of  the  law  applicable  to  this 
case,"  Foote  v.  Nickerson,  ut 
supra. 

16 — "This  court  considers  a  pri- 
vate separation  as  an  illegal  con- 
tract, implying  a  renunciation  of 
stipulated  duties,  a  dereliction  of 
those   mutual    offices    which    the 


parties  are  not  at  liberty  to  des- 
ert, an  assumption  of  a  false 
character  in  both  parties,  con- 
trary to  the  real  status  personae, 
and  to  the  obligations  which  both 
of  them  have  contracted  in  the 
sight  of  God  and  man  to  live  to- 
gether 'till  death  them  do  .part,' 
and  on  which  the  solemnities 
both  oC  civil  society  and  of  re- 
ligion have  stamped  a  binding  au- 
thority, from  which  the  parties 
cannot  release  themselves  by  any 
private  act  of  their  own,  or  for 
causes  which  the  law  itself  has 
not  pronounced  to  be  sufficient 
and  sufficiently  proved.  These 
courts,  therefore,  to  which  the 
law  has  appropriated  the  right  of 
adjudicating  upon  the  nature  of 
the  matrimonial  contract,  have 
uniformly  rejected  such  cove- 
nants." Mortimer  v.  Mortimer,  2 
Hagg.  Consist  310,  318. 
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and  probate  jurisdiction  from  the  ecclesiastical  courts  to 
the  king's  courts  by  statute  in  1857  made  the  latter  doctrine 
dominant ;  and  it  has  finally  become  the  established  law  of 
England  that  an  agreement  between  husband  and  wife  to 
live  separate^  and  that  neither  of  them  will  bring  an  action 
for  divorce,  nor  for  the  restitution  of  conjugal  rights,  with 
provisions  adjusting  the  property  rights  of  the  parties,  and 
providing  for  the  maintenance  of  the  wife  in  view  of  such 
separation,  is  valid  in  equity  and  in  the  probate  courts, 
which  have  equitable  jurisdiction,  and  will  be  enforced  not 
only  in  relation  to  the  property  agreements,  but  also  in 
regard  to  the  agreement  to  live  apart.^^ 


17— Probably  the  most  Impor- 
tant steps  in  the  process  of  change 
were  the  decisions  of  Corbitt  t. 
Poelnitz,  1  Durnf.  &  East  (T.  R.) 
5,  decided  In  1785;  WUson  v.  WU- 
son,  1  H.  U  538,  5  H.  L.  40.  de- 
cided in  1848  and  1854;  and  Bes- 
ant  V.  Wood,  12  Ch.  D.  605,  de- 
cided In  1879.  In  Corbitt  v.  Poel- 
nltz,  Lord  Mansfield  held  that  a 
woman  who  was  living  separate 
from  her  husband,  under  a  deed 
of  separation,  under  which  she 
had  a  considerable  estate  settled 
upon  her,  might  make  contracts, 
incur  debts,  and  sue  and  be  sued, 
in  law  as  well  as  in  equity.  By 
the  separation  agreement  she  ac- 
quired practically  the  status  of  a 
feme  sole,  so  far  as  her  property 
rights  were  concerned.  This  de- 
cision, after  having  been  several 
times  doubted  (see  Ellas  y.  Lieigh, 
5  Durnf.  &  East  (T.  R.)  679;  Clay- 
ton r.  Adamfi,  6  Durnf.  &  E^st 
(T.  R.)  604),  was  at  length  over- 
ruled in  1800  by  the  unanimous 
opinion  of  the  Judges  in  Marshall 
V.  Rutton,  8  Durnf.  &  East  (T.  R.) 


645.  In  1835,  In  Warrender  y. 
Warrender,  2  Clark  &  F.  488,  527. 
Lord  Brougham,  speaking  for  the 
House  of  Lords  said:  "What  is 
the  legal  value  or  force  of  this 
kind  of  agreement  in  our  law? 
Absolutely  none  whateyer  in  any 
court  whatever,  for  any  purpose 
whatever,  save  and  except  one 
only,  the  obligation  contracted  by 
the  husband  with  trustees  to  pay 
certain  sums  td  the  wife,  the 
cestui  que  trust  In  no  other 
point  of  view  is  any  effect  given 
by  our  Jurisprudence,  either  at 
law  or  in  equity,  to  such  a  con- 
tract. No  damages  can  be  recov- 
ered for  its  breach;  no  specific 
performance  of  its  articles  can  be 
decreed.  No  court,  civil  or  con- 
sistorial,  can  take  notice  of  Itft 
existence." 

In  Wilson  v.  Wilson,  aupro,  the 
House  of  Lords  decided  that  an 
agreement  for  separation,  and  an 
adjustment  of  the  property  rights 
of  the  parties  in  accordance  there- 
with, was  valid,  though  the  ques-^ 
tion  whether  the  provision  con- 
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This  English  doctrine  has  never  been  accepted  in  the 
United  States  to  its  full  extent  The  decisions  have  been 
conflicting,  and  the  deduction  of  any  general  rule  of  Amer- 
ican law  is  very  difficult;  but  the  prevailing  distinc- 
tion is  as  follows:  the  contract  to  live  separately  is  itself 
invalid  and  can  not  be  enforced.^^  Fair  agreements  to 
provide  for  the  support  of  the  wife,  or  for  adjustment  of 
property  rights,  in  view  of  an  existing  separation,  will  be 
upheld  and  enforced  in  equity.    But  the  agreement  must  be 


ceming  the  personal  relations  of 
husband  and  wife   could  be  en- 
forced by  injunction  was  left  un- 
decided. In  Besant  v.  Wood,  supra. 
Sir  George  Jessel,  M.  R.,  went  to 
the  full  extent  of  enforcing  the 
agreement  of  the  wife  to  remain 
away  from  the  husband  by  a  de- 
cree for  specific  performance.    He 
said:     **FoT  a  great  number  of 
years   both   ecclesiastical   Judges 
and   lay  Judges   thought   it   was 
something     very     horrible    and 
against  public  i>olicy  that  the  hus- 
band  and  wife  should  agree  to 
live  separate,  and  it  was  supposed 
that  a  ciyilized  country  could  no 
longer  exist  if  such  agreements 
were  enforced  by  courts  of  law, 
whether  ecclesiastical  or  not   But 
a  change  came  over  Judicial  opin- 
ion as   to    public   policy;    other 
considerations  arose,  and  people 
began  to  think  that  after  all  it 
might  be  better  and  more  benefi- 
cial for  married  people  to  avoid 
In  many  cases  the  expense  and 
the   scandal   of  suits  of  divorce 
by  settling  their  differences  quiet- 
ly by  the  aid  of  friends  out  of 
court,  although  the  consequence 
might   be   that   they   would   live 
separately,  and  that  was  the  view 


carried  out  by  the  coorta  when 
it  became  once  decided  that  sep- 
aration deeds  per  ae  were  not 
against  public  policy."  This  de- 
cision has  ever  since  been  the 
unquestioned  law  of  England. 
See  Kennedy  v.  Kennedy,  (1907) 
P.  D.  49. 

But  even  in  England  an  agree- 
ment to  take  effect  upon  a  possi- 
ble   future    sepcu'atlon    is    void. 
Weatmeath  v.  Westmeath,  1  Dow. 
ft  CI.  619,  541;  Westmeath  ▼.  Sal- 
isbury, 5  Bligh   (N.  R.)  339,  367. 
18— Foote  V.  Nickerson,  70  N.  H. 
496,  54  U  R.  A.  654;  Hill  v.  Hill, 
74  N.  H.  288,  124  Am.  St  Rep. 
966,  12  U  R.  A.  (N.  S.)  848;  As- 
plnwall  T.  Aspinwall,  49  N.  J.  Eq. 
302;  McKee  v.  Reynolds,  26  Iowa 
578;    McCroklln   v.   McCroklln,   2 
B.  Mon.  (Ky.)  370 ;  Melony  v.  Mel- 
ony,  cited  1  N.  J.  Eq.  391;  McKen- 
nan  v.  Phillips,   6  Whart    (Pa.) 
571,  37  Am.  Dec.  438.   But  in  Com. 
V.   Richards,  131   Pa.   St  209,   it 
was  held  that  a  wife  who  had 
made  a  fair  settlement  with  her 
husband,  under  which  they  each 
agreed  to   live  separately,  could 
not  maintain  a  criminal  prosecu- 
tion against  him  for  abandonment 
of  her. 
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in  view  of  a  separation  which  has  already  occurred,  or  at 
least  of  one  which  has  been  decided  upon  and  is  completed 
at  the  making  of  the  agreement.^®  In  some  of  the  stricter 
decisions  it  is  held  that  no  contract  is  valid,  of  which  an 
agreement  to  continue  their  separate  life  is  the  considera- 
tion or  a  part  of  the  consideration.^©  In  other  states  a  more 
favorable  view  than  that  above  stated  is  taken  with  refer- 
ence to  separate  agreements,  and  the  decisions  approximate 


19— Walker  t.  Walker,  0  WalL 
(U.  &)  74S;  Buch  v.  Anthony,  109 
Ga.  349,  77  Am.  St.  Rep.  349;  Sum- 
ner y.  Sumner,  121  Ga.  1;  Gaines 
y.  Poor,  3  Mete.  (Ky.)  503,  79  Am. 
Dec.  659;  Edleson  v.  Edleson,  179 
Ky.  300,  2  A.  L.  R.  689;  Carey  v. 
Mackey,  82  Me.  516,  17  Am.  St 
Rep.  500,  9  L.  R.  A.  113;  Page  y. 
Trufant,  2  Mass.  159,  3  Am.  Dec. 
41;  Fox  Y.  DcLYls,  113  Mass.  255, 
18  Am.  Rep.  476;  Stephenson  y. 
Osborne,  41  Miss.  119,  90  Am.  Dec. 
358;  Aspinwall  y.  Aspinwall,  49 
N.  J.  Eq.  302;  Buttlar  y.  Buttlar, 
57  N.  J.  Eq.  645,  73  Am.  St.  Rep. 
648;  Galusha  y.  Galusha,  116  N. 
T.  635,  15  Am.  St  Rep.  453,  6 
L.  R.  A.  487;  GarYer  y.  Miller,  16 
Ohio  St  527;  Henderson  y.  Hen- 
derson, 37  Ore.  141,  82  Am.  St 
Rep.  741,  48  L.  R.  A.  766;  Com. 
Y.  Richards,  131  Pa.  Sc.  209;  Rains 
Y.  Wheeler,  76  Tex.  390;  Swiger 
Y.  Swiger,  58  W.  Va.  119;  Randall 
Y.  Randall,  37  Mich.  563. 

A  separation  agreement  was 
held  absolutely  YOid  in  North 
Carolina.  (Chambers  y.  DaYis,  1 
Phillips  Eq.  (N.  C.)  153,  93  Am. 
Dec.  606);  but  this  decision  was 
reYersed  in  Yiew  of  the  later  stat- 
utes, and  the  more  liberal  rule 
adopted.  Archbell  y.  Archbell,  158 
N.  C.  408,  Ann,  Cas.  1913  D  261. 


And  in  Virginia  its  Yalidity  in  any 
case  is  left  undecided,  and  Yery 
strict  conditions  imposed  to  any 
possible  recognition.  Switzer  v. 
Switzer,  26  Gratt  (Va.)  574. 

An  agreement  by  a  separated 
couple  that  the  wife  will  return, 
the  husband  will  pay  her  a  Week- 
ly sum  for  the  support  of  herself 
and  the  children,  and  in  case  he 
again  misbehayes  she  is  free  to 
leaye  him  with  the  children  and 
he  will  still  pay  her  the  stipulated 
amount,  was  held  yalid  in  Terkel- 
son  y.  Peterson,  216  Mass.  531. 

20— Foote  Y.  Nickerson,  70  N. 
H.  496,  54  L.  R.  A.  554;  Hill  V. 
Hill,  74  N.  H.  288,  124  Am.  St  Rep. 
966, 12  L.  R.  A.  (N.  S.)  848;  Baum 
y.  Baum,  109  Wis.  47,  83  Am.  St 
Rep.  854.  In  Boland  y.  O'Neil,  72 
Conn.  217,  a  contract  following 
a  surreptitious  marriage,  bj 
which  the  parties  agreed  to  liye 
separate,  the  eyident  Intention  be- 
ing to  maintain  a  secret  marriage 
relation,  the  husband  agreeing  to 
pay  the  wife  $10,000,  was  held 
Yoid  as  against  public  policy,  the 
court  taking  the  stricter  yiew  of 
the  lawful  scope  of  such  agree- 
ments. Mr.  Schonler,  in  his  trea- 
tise on  Domestic  Relations,  §§  215, 
218,  strongly  supports  the  most 
restrlctiye  Ylefw. 
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the  English  doctrine,2i  though  in  no  American  court  is  the 
agreement  to  live  separate  itself  enforceable.  And  if  such 
an  agreement  is  intended  to  facilitate  a  divorce,  and  insure 
against  opposition  being  made  thereto,  it  is  void.^^ 

A  divorce  obtained  after  the  agreed  separation  does  not 
of  its  own  force  terminate  such  provisions  of  the  separa- 
tion agreement  as  were  permanent  in  their  nature,  at  least 
as  against  the  party  in  whose  favor  the  divorce  decree  was 
rendered.28 

In  the  older  decisions,  when  the  general  equitable  right 
of  husband  and  wife  to  contract  together  was  not  yet  firmly 
established,  the  courts  required  the  intervention  of  a  trus- 
tee for  the  wife,  who  became  responsible  for  the  obligations 
imposed  upon  her,  and  to  whom  the  husband's  covenants 
were  made ;  but  in  view  of  the  established  equitable  doctrine 
of  the  competency  of  husband  and  wife  to  contract  together, 
the  requirement  of  a  trustee  seems  obsolete,  and  it  is  so 
treated  in  some  of  the  cases.^^ 


21— As^nwall  t.  Asplnwall,  49 
N*  J.  Eq.  802;  Buttlar  t.  Buttlar, 
57  N.  J.  Eq.  645,  73  Am.  St  Rep. 
648;  Clark  v.  Fosdick,  118  N.  Y. 
1,  16  Am.  St  Rep.  733,  6  L.  R.  A. 
132;  Duryea  v.  Bliven,  122  N.  Y. 
567;  Com.  y.  Richards,  131  Pa.  St 
209;  Swlger  v.  Swiger,  58  W.  Va. 
119;  Bowers  t.  Hutchinson,  67 
Ark.  15;  Walker  v.  Walker,  9 
Wall.  (U.  S.)  743;  Re  Singer,  233 
Pa.  St  55,  Ann.  Caa.  1913  A  1326. 

22 — ^Hood  y.  Roleson,  125  Ark 
80,  Ann.  Gas.  1918  E  900  and 
note. 

23 — Carey  y.  Mackey,  82  Me. 
516,  17  Am.  St  Rep.  500,  9  U  R. 
A.  113;  Carpenter  y.  Osborne,  102 
N.  T.  552;  Galusha  y.  Galusha, 
116  N.  Y.  635,  16  Am.  St  Rep.  453, 
€  L,  R.  A.  487;  Clark  v.  Fosdick, 


118  N.  Y.  7,  16  Am.  St  Rep.  733, 
6  L.  R  A.  132;  Winn  t.  Sanford, 
148  Mlass.  39,  1  L.  R.  A.  512;  But- 
tlar y.  ButUar,  71  N.  J.  Eq.  671; 
Kremelberg  y.  Kremelberg,  52  Md. 
553. 

As  to  the  effect  of  a  subse- 
quent reconciliation  and  reunion 
on  the  property  agreements,  see 
Dennis  y.  Perkins,  88  Kan.  428,  43 
L.  R.  A.  (N.  S.)  1219  and  note. 

24— Com.  y.  Richards,  131  Pa. 
St  209;  Bowers  y.  Hutchinson,  67 
Ark.  15;  Sumner  y.  Sumner,  121 
Qa.  1;  Edleson  y.  Edleson,  179  Ey. 
300,  2  A.  L.  R.  689;  Ganrer  y.  Mil- 
ler, 16  Ohio  St  527;  Daniels  y. 
Benedict  97  Fed.  367.  The  same 
is  true  in  England.  McGregor  T. 
McGregor,  20  Q.  B.  D.  529. 
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§94.    Executed  contracts  between  husband  and  wife. 

A.  Deeds.  It  has  already  been  stated  that  the  usage  be- 
came early  established  in  the  United  States,  taking  the 
place  of  the  English  conveyance  by  fine  or  common  re- 
covery, that  a  married  woman  might  convey  her  land  by 
deed  executed  by  her  husband  jointly  with  herself.^'  But 
evidently  a  deed  in  which  the  husband  was  required  to  be 
a  grantor  could  not  be  made  to  him  as  grantee,  nor  did  the 
doctrine  of  the  unity  of  the  person  permit  the  husbapd  to 
make  a  deed  to  his  wife.  Deeds  between  husband  and  wife 
were,  therefore,  void  at  law.  Equity  however  enforced 
such  deeds;  or,  more  accurately,  it  enforced  the  equities 
evidenced  by  or  growing  out  of  them.  Thus  if  the  husband 
conveyed  land  to  the  wife  for  a  fair  consideration,^^  or  even 
without  consideration,  if  his  circumstances  made  the  gift 
a  natural  and  proper  one,^^  though  no  legal  title  passed  by 
the  deed,  the  courts  of  equity  considered  him  as  holding 
the  title  as  trustee  for  the  'v^dfe,  and  compelled  him  to 
execute  the  trust  for  her  benefit.  And  even  the  wife's  deed 
to  the  husband  was  enforced  against  her  in  equity,  if  it  was 
given  fairly  and  upon  valuable  consideration,^^  though  a 


25— See  ante,  §  83. 

26— Ogden  y.  Ogden,  60  Ark.  70, 
46  Am.  St.  Rep.  151;  Sims  y.  Rick- 
etts,  35  Ind.  181,  9  Am.  Rep.  679; 
Wilder  V.  Brooks,  10  Minn.  50,  88 
Am.  Dec.  49;  Turner  y.  Shaw,  96 
Mo.  22,  9  Am.  St  Rep.  319;  Fur- 
row y.  Athey,  21  Neb.  671,  69  Am. 
Rep.  867;  Chadbourne  y.  GUman, 
64  N.  H.  853;  Dean  y.  Met.  El.  R. 
Co.,  119  N.  Y.  540. 

27— Hunt  y.  Johngon,  44  N.  T« 
27,  4  Am.  Sep.  681;  Shepard  y. 
Shepard,  7  Johns.  Ch.  (N.  Y.)  57, 
11  Am.  Dec.  396;  Sims  y.  Rlcketts, 
85  Ind.  181,  9  Am.  Rep.  679;  Jones 
y.  Clifton,  101  U.  S.  225;  Moore  y. 
Page,  111  U.  S.  117;   WUder  y. 


Brooks,  10  Minn.  50,  88  Am.  Dec 
49;  Turner  y.  Shaw,  96  Mo.  22,  9 
Am.  St.  Rep.  319. 

But  it  was  held  in  Fowler  t. 
Trebein,  16  Ohio  St  493,  91  Am. 
Dec.  95,  that  a  deed  direct  from 
husband  to  wife,  without  consider- 
ation, was  yoid  both  at  law  and  in 
equity,  eyen  as  between  the  par- 
ties and  without  regard  to  its  ef- 
fect on  the  rights  of  creditors. 

28— Winans  y.  Peebles,  32  N.  Y. 
423;  Grain  y.  Shipman,  45  Conn. 
572.  Contra,  Gebb  v.  Rose,  40  Md. 
387. 

See,  as  to  deeds  from  the  wife, 
the  comprehensiye  note  to  9  Am. 
St  Rep.  823. 
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mere  gift  of  real  estate  was  not  usually  enforced  against 
the  wife.2» 

The  inconvenience  of  the  rule  by  which  a  legal  title  could 
not  pass  between  husband  and  wife  was  so  great  that  an 
evasion  soon  came  to  be  commonly  used  and  sanctioned  by 
the  courts.  Either  husband  or  wife  might  convey  (the 
wife's  deed  having  the  concurrent  execution  of  the  hus- 
band) to  a  third  party,  and  that  third  party  might  imme- 
diately convey  to  the  other  of  the  married  couple ;  however 
illogical  this  mere  circumlocution  may  be,  it  became  firmly 
established,  and  is  still  everywhere  in  use,^^  except  where, 
by  statute,  direct  deeds  between  husband  and  wife  have 
been  made  valid.^^    It  makes  no  difference  with  the  legality 


2d-^Uylngston  y.  HaU,  73  Md. 
386;  White  v.  Wager,  25  N.  Y.  328; 
Wlnans  v.  Peebles,  32  N.  Y.  423; 
Rico  V.  Brandenstein,  98  Cal.  465, 
35  Am.  St.  Rep.  192.  See  also  the 
cases  cited  post,  note  83. 

la  Hunt  y.  Johnson,  44  N.  Y.  27, 
4  Am.  Rep.  631,  the  New  York 
Court  of  Appeals  state  the  dis- 
tinction between  a  deed  from  a 
wife  to  her  husband,  and  one  from 
the  husband  to  his  wife,  as  fol- 
lows: "At  law  either  conveyance 
is  equally  void.  They  do  not  nec- 
essarily stand  upon  the  same  bas- 
is in  equity.  It  is  the  duty  of  the 
husband  to  provide  an  assured  and 
comtfortable  support  for  his  wife 
during  his  life  and  after  his  death. 
No  duty  rests  upon  the  wife  to 
provide  for  the  husband.  The  cus- 
toms of  the  country  and  the  laws 
of  the  land  look  upon  her  as  the 
party  to  be  aided  and  sustained  by 
the  toil  and  the  wealth  of  the 
husband.  An  application  of  the 
husband's  property  for  her  com- 
fort  is    cniineutly  equitable,  and 


has  been  favored  by  the  courts 
from  their  earliest  existence.  No 
fudge  has  yet  anounced  that  this 
equity  or  this  favor  is  to  be  ex- 
tended to  gifts  from  the  wife  to 
the  husband.  There  is  in  the  na- 
ture of  things  a  broad  and  pal- 
pable distinction  against  an  equit- 
able claim  in  the  husband's  fa^- 


or." 

30 — ^Bartholomew  ▼.  Muzzy,  61 
Conn.  387,  396,  29  Am.  St.  Rep. 
206;  Motte  v.  Alger,  15  Gray 
(Mass.)  322 ;  Donahue  v.  Hubbard, 
154  Mass.  537,  26  Am.  St  Rep. 
225,  14  L.  R.  A.  123;  Scarborough 
V.  Watkins,  9  B.  Mon.  (Ky.)  540, 
50  Am.  Dec.  528;  White  v.  Wager, 
25  N.  Y.  328;  Dukes  v.  Spangler, 
35  Ohio  St.  119. 

See  the  note,  U  R.  A.  1915  C 
769. 

31 — ^Among  cases  recognizing 
direct  deeds  between  husband  and 
wife  by  virtue  of  statute,  see  Os- 
borne V.  Cooper,  113  Ala.  405,  59 
Am.  St  Rep.  117;  O'Connell  v. 
Taney,  16  Col.  353,  25  Am.  St.  Rep. 
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of  the  deed  that  the  purpose  of  passing  title  from  husband 
to  wife  by  means  of  the  double  conveyance  is  manifest,  or 
even  is  recited  in  the  deeds.  Of  course  the  satisfying  of 
formal  requirements,  and  the  passing  of  the  legal  title  by 
the  double  conveyance,  would  not  bar  the  claim  that  a 
particular  conveyance  was  in  fact  fraudulent,  or  procured 
by  such  duress  or  undue  influence  as  to  justify  equity  in 
setting  it  aside. 

§  95.  B.  Gifts.  The  course  of  the  law  as  to  gifts  be- 
tween husband  and  wife  has  been  similar  to  that  relating 
to  deeds  of  real  estate.  At  common  law  they  were  wholly 
void.  Indeed,  since  at  the  common  law  the  wife  could  own 
no  personal  property,  the  question  as  to  her  gift  could 
hardly  arise;  and  a  gift  from  husband  to  wife  would  im- 
mediately be  annulled  by  the  reversion  of  the  title  to  him 
by  his  marital  rights.  But  in  equity,  and  by  modem 
statutes,  the  right  of  the  wife  to  either  make  or  receive  a 
gift  is  well  established.32    guch  gifts  are,  however,  pecu- 


275;  Barrows  v.  Barrows,  138  IH. 
649;  Despain  v.  Wagner,  163  lU. 
598;  Durdeno  v.  Amperse,  14 
Mich.  91,  90  Am.  Dec.  225. 

See  Dean  v.  Met  El.  R.  Co.,  119 
N.  T.  540;  and  Alexander  y.  Sha- 
lala,  228  Fa.  St  297,  139  Am.  St 
Bep.  lOOi,  31  L.  B.  A«  (N.  S.)  844 
and  note,  20  Ann«  Cas.  1380. 

32— Moore  t.  Pftge^  111  V.  S. 
117;  Flsk  y.  Cuslmiaii,  6  Cush. 
(Mass.)  20,  52  Am.  Dec.  741;  Fritz 
y.  Fernandez,  45  Fla.  318;  Botts 
V.  Goocli,  97  Mo.  88,  10  Am.  St 
Rep.  287;  Johnston  y.  Johnston, 
173  Mo.  91,  96  Am.  St  Rep.  486, 
61  L.  R.  A.  166;  Farmer  y.  Par- 
mer, 39  N.  J.  Eq.  211;  Barnum  y. 
LeMaster,  110  Tenn.  638;  Fletcher 
V.  Wakefield,  75  Vt  257;  Fox  y. 
Jones,  1  W.  Va.  205,  91  Am.  Dec. 


383;  Oummings  y.  Freedman,  65 
Wise.  183,  56  Am.  Rep.  628. 

An  early  Connecticut  decision* 
refusing  to  recognize  a  gift  from 
husband  to  wife,  curiously  illus- 
trates the  consenratiye  temper  of 
the  early  Puritan  Judiciary  of  that 
state.  The  court  said:  "In  trac- 
ing the  history  of  the  English 
chancery  on  this  subject  it  Is 
found  that  the  doctrine  of  the 
wife's  separate  personal  estate, 
a  little  more  than  a  century  past, 
since  the  emigration  of  our  an- 
cestors into  this  country,  first  in- 
sinuated Itself  into  practice.  It 
was  not  received  without  difficul- 
ty; but  it  gradually  gained 
ground,  and  soon  Introduced  the 
principle  of  contract  between  hus- 
band and  wife.  Both  have  adyanc- 
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ed  and  been  extended,  till  a  sys- 
tem has  grown  up  widely  differ- 
ent from  the  principles  of  the  an- 
cient common  law  upon  this  point 
and  others  arising  out  of  the  mar- 
riage relation.  It  owes  its  rise 
to  that  state  of  manners  and  soc- 
iety which  it  has  followed  and  ac- 
commodated. It  is  unnecessary 
to  enter  on  a  detail  of  those  man- 
ners, different  ranks,  and  general 
state  of  society  in  England  which 
induced  the  system;  they  greatly 
differ  from  ours.  At  the  time  of 
the  emigration  of  our  ancestors 
from  England  the  principles  of 
the  common  law  on  this  subject 
were  in  full  force,  unqualified  by 
the  modifications  of  the  court  of 
chancery;  they  have  ever  been  re- 
ceived and  applied  in  their  un- 
qualified sense,  both  in  our  courts 
of  law  and  chancery.  This  is  a 
case  of  novel  impression;  the 
maxims  of  the  ancient  common 
law  on  this  subject  are  plain  and 
simple;  our  state  of  manners  and 
society  do  not  require  that  they 
should  be  relaxed  or  qualified. 
The  principles  therefore  which 
govern  in  the  English  courts  of 
chancery  ought  not  to  be  ingraft- 
ed into  our  chancery  system,  but 
those  of  the  common  law  remain 
unimpaired."  Dibble  v.  Hutton,  1 
Day  (Conn.)  221,  236,  decided  in 
1804.  Fifty-two  years  later  the 
same  court  overruled  this  deci- 
sion, using  the  following  langu- 
age: "We  are  not  called  upon  at 
this  time  to  review  the  entire 
doctrine  of  that  case,  but  we  are 
satisfied  that  if  it  is  intended  to 
assert  at  this  day,  that  in  equity 


the  husband  cannot  give  or  grant 
unto  his  wife,  during  coverture, 
that  which  is  suitable  for  her 
maintenance  and  comfort,  where 
there  are  no  creditors  to  be  af- 
fected, the  position  is  at  variance 
with  the  entire  current  of  author- 
ities in  England  and  in  this  coun- 
try. •  *  •  That  case  is  an  an- 
omaly in  the  law;  and  its  doctrine 
is  not  at  this  time,  nor  was  it 
then,  altogether  satisfactory  to 
the  profession.  And  further  it  has 
been  so  materially  encroached  up- 
on and  modified  by  recent  deci- 
sions of  this  court,  and  more  es- 
pecially assailed  by  the  wide- 
spread sentiment  of  the  commun- 
ity and  the  legislation  of  this  and 
other  states,  that  the  doctrine  of 
the  case  is  viewed  as  an  illiberal 
and  obsolete  relic  of  the  ancient 
law  of  baron  and  feme.'  Riley 
V.  Riley,  25  Conn.  154,  164.  See 
also  Deming  v.  Williams,  26  Conn. 
226,  68  Am.  Dec.  386. 

The  Massachusetts  court  seems 
still  to  deny  the  validity  of  a  dir- 
ect gift  from  husband  to  wife. 
"Although  in  this  commonwealth 
there  has  been  much  change  in 
the  law  regarding  the  relations 
between  husband  and  wife,  and 
the  power  of  a  married  woman  to 
acquire  property  and  make  con- 
tracts, yet  it  is  still  the  law  here 
that,  with  certain  exceptions  as 
to  wearing  apparel  and  similar 
articles  not  material  to  this  case, 
a  married  woman  cannot  acquire 
property  by  gift  from  her  hus- 
band, though  such  a  gift  may  be 
so  far  valid  as  to  give  the  wife 
a  right  to  the  property  at  the 
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liarly  subject  to  abuse,  and  they  consequently  require  the 
careful  scrutiny  of  the  courts  to  see,  first,  that  they  were 
not  procured  by  fraud,  or  an  unfair  use  of  the  marital  con- 
fidence between  the  parties;  and,  second,  that  they  were 
not  made  in  fraud  of  creditors. 

The  considerations  which  have  already  been  discussed 
as  applying  to  contracts  between  those  about  to  marry,  and 
to  executory  contracts  between  husband  and  wife,  apply 
I)erhaps  in  even  a  higher  degree  to  gifts,  especially  to  those 
from  the  wife  to  the  husband.  The  courts  will  ordinarily 
require  them  to  be  supported  by  satisfactory  proof  that, 
they  were  freely  and  intelligently  made,  and  especially 
without  misrepresentation  or  concealment  of  material  facts 
by  the  husband.®^ 

In  cases  where  the  husband  makes  a  gift  to  his  wife, 
being  at  the  time  indebted,  and  the  effect  of  the  gift  is  to 


death  of  her  huBband,  as  against 
his  heirs  or  executors,  but  not 
against  his  creditors.  Property 
thus  giren  remains  the  property 
of  the  husband  during  his  life, 
and  may  be  demanded  by  him  or 
attacked  by  his  creditors.  But 
this  rule  of  law  is  applicable  only 
in  the  case  of  direct  gifts,  and 
does  not  prevent  the  transfer  of 
property  from  the  husband  to  the 
wife  through  a  third  person." 
Brown  v.  Brown,  174  Mass.  197, 
75  Am.  St  Rep.  292.  But  the  de- 
cision on  the  facts  in  this  case 
show  that  the  courts  laid  hold 
of  rather  slight  facts  on  which  to 
find  a  sufficient  intervention  of  a 
third  party  to  save  the  gift 

As  to  the  title  to  clothing  pro- 
vided by  the  husband  for  the  wife, 
see  Masson  v.  DeFrles,  (1909)  2 
K.  B.  881,  4  Brit  BaL  Cag.  60L 

33 — Smyley  t.   Reese,   53   Ala. 


89,  25  Am.  Rep.  598;  Meldrum  v. 
Meldrum,  15  Colo.  478,  11  L.  R. 
A.  65;  Fritz  v.  Fernandez,  45  Fla. 
318;  Cain  v.  Ligon,  71  Ga.  629,  51 
Am.  Rep.  281;  Hursen  v.  Hursen, 
212  111..  377,  103  Am.  St.  Rep.  230; 
Livingston  v.  Hall,  73  Md.  286; 
Boyd  T.  De  La  Montagnie,  73  N. 
Y.  502,  29  Am.  Rep.  197;  Adoue 
V.  Spencer,  62  N.  J.  Eq.  782,  90 
Am.  St.  Rep.  484,  56  L.  R.  A. 
817;  SUles  v.  Stiles,  14  Mich.  72; 
Darlington's  Appeal,  86  Pa.  St 
512.  27  Am.  Rep.  726. 

In  Cowdrey  v.  Cowdrey,  71  N. 
J.  Eq.  353,  a  gift  by  a  husband  to 
his  Wife  of  the  principal  part  of 
his  real  estate  was  permitted  to 
be  supported  by  proof  that  by  an 
antenuptial  agreement  he  had 
promised  her  the  land,  and  that 
before  executing  the  deed  of  gift 
he  had  paid  her  rent  for  the  land. 
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prevent  his  creditors  from  being  able  to  collect  their  debts, 
other  important  considerations  arise.  Voluntary  transfers 
of  property,  that  is,  transfers  without  valuable  considera- 
tion, if  made  with  the  intent  to  defraud  creditors,  are  void 
as  against  such  creditors;  and  conveyances  without  con- 
sideration, made  when  one  is  heavily  indebted,  and  the 
natural  effect  of  which  will  be  to  defeat  claims  of  creditors, 
will  be  presumed  to  be  fraudulent  and  will  be  set  aside. 
Gifts  from  husband  to  wife  are  peculiarly  liable  to  attack 
on  this  ground ;  nothing  is  more  proper  than  for  a  man  who 
has  sufficient  property,  and  who  is  free  or  substantially 
free  from  debt,  to  settle  a  portion  of  it  on  his  wife,  to  secure 
her  against  the  vicissitudes  of  life;  and,  on  the  contrary, 
nothing  is  more  natural  than  for  one  who  sees  disaster  ap- 
proaching to  try  to  put  his  property  under  cover,  and  defeat 
his  creditors  of  their  just  claims,  by  conveying  it  to  his 
wife.  We  can  not  go  at  length  into  this  topic ;  the  rule  is 
one  of  fairness,  of  reasonableness,  whether  the  gift  was  a 
reasonable  provision  for  the  wife,  and  such  as  creates  no 
presumption  of  an  intention  to  defraud.  It  depends  largely 
upon  the  question  whether  the  husband,  at  the  time  of  the 
gift,  was  so  largely  indebted  as  to  make  the  gift  unreason- 
able, and  likely  to  operate  to  the  loss  of  creditors ;  if  not, 
if  it  was  fair  when  made,  the  fact  that  the  donor  afterward 
became  indebted  and  lost  his  property  will  not  invalidate 
the  gift" 


34 — ^The  right  of  creditors  to  at- 
tack a  conveyance  which  is  in  ac- 
tual or  constructive  fraud  of  their 
rights  is  too  large  a  subject  to 
be  treated  as  a  sub-topic  in  the 
law  of  husband  and  wife.  I  can 
only  refer  the  student  to  a  few 
broad  cases.  Tne  leading  case  is 
Sexton  V.  Wheaton,  8  WJheaton  (U. 
S.)  229,  opinion  by  Chief  Justice 
Marshall.   See  also  Moore  v.  Page, 


111  n.  S.  117;  Trefethen  v.  Ljrman, 
90  Me.  376,  60  Am.  St.  Rep.  271, 
38  L.  R.  A.  190;  Wniiame  v.  Hax- 
ris,  4  S.  D.  22,  46  Am.  St.  Rep. 
753;  Adoue  v.  Spencer,  62  N.  J. 
Eq.  782,  90  Am.  St.  Rep.  484,  56 
L.  R.  A.  817. 

For  a  full  discussion  of  the 
American  cases  see  the  two  notes, 
90  Am.  St.  Rep.  484,  and  56  L.  R. 
A.  817;  the  former  discusses  the 
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As  to  the  evidence  necessary  to  prove  a  gift,  the  consid- 
erations applying  to  a  gift  between  husband  and  wife  differ 
greatly  from  those  m  relation  to  gifts  between  other  per- 
sons. Since  their  possession  and  use  of  property  is  so 
much  in  common,  clearer  proof  is  necessary  to  show  an 
actual  gift,  an  actual  intention  to  transfer  the  ownership 
followed  by  an  actual  transfer  of  possession,  than  if  they 
were  strangers ;  but  on  the  other  hand,  if  such  actual  mak- 
ing of  the  gift  is  satisfactorily  proved,  the  marital  relation 
of  course  supplies  a  sufficient  motive  and  consideration.^^ 

§  96.  Common  property  interests  between  husband  and 
wife.  A.  Tenancy  by  the  entirety.  Not  only  the  theo- 
retical unity  of  person,  but  also  the  practical  unity  of  pos- 
session and  enjojonent,  of  husband  and  wife,  affected  in 
various  ways  the  status  of  each  as  to  the  other's  property. 
For  instance,  by  the  common  law  of  England,  a  deed  of  land 
to  a  husband  and  wife  conveyed  the  peculiar  estate  known 


entire  subject  of  attacks  by  cre- 
ditors on  conveyances  by  debtors 
to  their  wives,  and  the  latter  the 
particular  question  of  the  bar- 
den  of  proof  in.  such  contests. 

35 — See,  for  an  interesting  dis- 
cussion of  the  considerations 
"which  apply  to  dealings  between 
husband  and  wife,  Fretz  v.  Roth, 
68  N.  J.  Eq.  516,  though  it  may 
well  be  thought  that  the  learned 
vice-chancellor's  treatment  of  the 
question  is  unduly  favorable  to 
the  husband.  See  also  Shuttle- 
worth  V.  Winter,  55  N.  Y.  624; 
Armitage  v.  Mace,  99  N.  T.  538; 
Jennings  v.  Davis,  38  Conn.  134; 
Pisk  V.  Cushman,  6  Cush.  (Mass.) 
20,  52  Am.  Dec.  761;  Kennebeck 
Bank  r.  Fogg,  83  Me.  374;  Gittings 
▼.  Winter  101  Md.  194;  Farrow 
y.  Farrow,  72  N.  J.  Eq.  421;  Plan- 


ner V.  Butler,  131  N.  C.  151,  92 
Am.  St.  Rep.  773;  Hannaford  v. 
Dowaie,  75  Ark.  127;  Brown's  Es- 
tate, 113  Iowa  351. 

"A  gift  from  wife  to  husband 
may  be  inferred  from  circumstan- 
ces, such  as  the  use  and  appro- 
priation by  him  for  a  series  of 
years,  the  wife  having  knowledge 
and  not  objecting;  the  presump- 
tion in  such  a  case  being  strong- 
er between  husband  and  wife  than 
between  strangers."  MoLure  v. 
Lancaster,  24  S.  C.  273,  58  Am. 
Rep.  259. 

Bergey's  Appeal,  60  Pa.  St  408, 
100  Am.  Dec.  578,  and  Adoue  v. 
Spencer,  62  N.  J.  Ed.  782,  90  Am. 
St.  Rep.  484,  56  L.  R.  A.  817,  in- 
terpret similar  facta  in  quite  the 
opposite  spirit 
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as  "tenancy  by  the  entirety."  Since  the  grantees  were  but 
one  person  in  the  eye  of  the  law,  they  took  no  separate 
estate,  but  together  took  the  whole,  per  tout  et  non  per  my, 
and  upon  the  death  of  either  the  other  became,  by  force 
of  the  original  grant,  sole  owner  of  the  entire  estate.  Dur- 
ing the  marriage  the  husband  of  course  had  the  entire 
control  of  the  estate,  and  he  could  convey  his  estate,  or  it 
might  be  taken  for  his  debts.  But  the  title  gained  from  him 
by  deed  or  execution  was  defeated  hy  the  wife's  survivor- 
ship to  the  whole  estate,  if  she  outlived  him ;  on  the  other 
hand,  if  the  husband  survived  the  wife,  his  deed  became 
effectual  to  transfer  the  whole  title.^® 

Tenancy  by  the  entirety  was  commonly  recognized  in 
the  United  States  as  a  part  of  the  common  law,  and  con- 
tinues to  exist  in  nearly  all  the  states,  except  as  abolished 
or  modified  by  statute.*^    But  at  an  early  time  Connecti- 


36—2  Bl.  Com.  182;  4  Kent's 
Com.  362. 

37— Barflies  t.  Nunan  92  If.  T. 
152,  44  Anu  Bep.  861;  HUes  v. 
Pisher,  144  N.  Y.  306.  43  Am.  St. 
Rep.  762,  30  U  R.  A.  305;  Naler  v. 
Ballew,  81  Ark.  328;  Kunz  v. 
Kurtz,  8  Del.  Ch.  404;  Kron  v. 
Kron,  195  111.  181;  Thornburg  v. 
Wiggins,  135  Ind.  178,  41  Am.  St. 
Rep.  422,  22  U  R.  A.  42;  Jordan 
V.  Reynolds,  105  Md.  288,  121  Am. 
St.  Rep.  578,  9  L.  R.  A.  (N.  S.) 
1026;  Pray  v.  Stebbins,  141  Mass. 
219,  55  Am.  Rep.  462;  Pheflps  v. 
Simons,  159  Mass.  415,  38  Am.  St. 
Rep.  430;  Donahue  v.  Hubbard, 
155  Mass.  537,  26  Am.  St.  Rep. 
271,  14  L.  R.  A.  123;  Pease  T. 
Whitman,  182  Mass.  363;  Jacobs 
V.  Miller,  50  Mich.  119;  Lefwis's 
Appeal,  85  Mich.  340,  24  Am.  St. 
Rep.  94;  Johnston  v.  Johnston, 
173  Mo.  91,  96  Am.  St  Rep.  486, 


61  Li.  R.  A.  166;  Buttlar  t.  Rosen- 
blath,  42  N.  J.  Eq.  661,  59  Am. 
St.  Rep.  52;  Freeman  y.  Belfer, 
173  N.  C.  581,  L.  R.  A.  1917  B 
886;  West  v.  Aberdeen  R,  Co.,  140 
N.  C.  620,  6  Ann.  Cas.  360;  Alles 
V.  Lyon,  216  Pa.  St  604,  116  Am. 
St  Rep.  791,  10  L.  R.  A.  (N.  S.) 
463,  9  Ann.  Cas.  137;  Cole  Mfg. 
Co.  V.  Collier,  95  Tenn.  115,  49  Am. 
St  Rep.  921,  30  U  R.  A.  315 ;  Bed- 
dingfleld  v.  Estill,  118  Tenn.  39, 
11  Ann.  Cas.  904;  Laird  v.  Perry, 
74  Vt.  454,  59  L.  R.  A.  340;  Wal- 
lace T.  St  John,  119  Wise.  598. 
The  above  cases  present  many  in- 
teresting questions  as  to  the  effect 
of  modem  statutes  on  estates  by 
entirety,  which  it  is  not  possible 
to  follow  out  here. 

Many  of  the  decisions  as  to  the 
effect  of  modern  statutes  are  re- 
viewed in  Stlfel  Brewing  Co.  v. 
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cut  declined  to  recognize  this  exceptional  title,  and  held 
that  a  deed  to  husband  and  wife  made  them  joint  tenants, 
as  would  a  deed  to  any  other  two  persons.^®  This  decision 
has  been  followed  in  Ohio,  which  was  once  "The  Western 
Reserve  of  Connecticut/*  and  which  in  many  ways  follows 
its  common  law.^^ 

In  many  states  in  which  the  common  law  rule  of  the 
complete  inability  of  the  wife  to  hold  personal  property 
has  ceased  to  prevail,  the  doctrine  of  entirely  has  been 
applied  to  personal  property  ^s  well  as  to  real  estate>^ 

§97.  B.  Larceny  between  husband  amd  wife.  It  is 
evident  that  as  long  as  all  the  wife's  personal  property 
passed  to  the  husband  by  the  marriage,  he  could  not  com- 
mit larceny  of  her  property.  And  it  was  also  held  that  the 
wife,  because  of  the  unity  of  person  and  of  interest,  and 
because  the  possession  and  ownership  taken  by  her  was 
in  the  eye  of  the  law  his,  could  not  steal  his  personal  prop- 
erty.*^ It  has  been  held  that,  even  under  statutes  which 
restore  to  the  wife  the  control  and  title  of  her  property, 
the  possession  of  husband  and  wife  is  so  far  united  that  he 
can  not  be  guilty  of  larceny  of  her  property  ;*2  but  in  some 


Sazy,  27S  Vo.  IM,  L.  B.  JL  1918  C 
100». 

It  is  commonly  held  tbat  a  di- 
Torce  destrosTB  an  estate  by  the 
entirety,  and  makes  the  parties 
tenants  in  common,  though  there 
are  contrary  rulings  in  Michigan 
and  Pennsylvania.  McKlnnon  v. 
Caulk,  le?  N.  C.  411,  U  R.  A.  1915 
C  396  and  note.  But  a  divorce 
a  mensa  et  thoro  does  not  affect 
an  existing  estate  by  the  entirety. 
Freeman  v.  Self  er,  178  N.  G.  BSl, 
L.  R.  A.  1917  E  886. 

38— 'Whlttelsey  v.  Fuller,  11 
Conn.  337. 

39— Farmer's  Nat'l  Bank  v.  Wal- 
lace, 46  Ohio  St.  152. 


4(^Brewer  v.  Bowersox,  92  Md. 
667;  Phelps  v.  Simons,  159  Mass. 
415,  38  Am.  St  Rep.  430;  John- 
ston ▼.  Johnston,  173  Mo.  91,  96 
Am.  St  Rep.  486,  61  L.  R.  A.  166; 
Bramberry's  Estate,.  156  Pa.  628, 
86  Am.  St  Rep.  64,  22  L.  R.  A. 
594. 

41— Queen  v.  Kenny,  2  Q.  B.  D. 
307,  13  Cox  C.  C.  397;  State  v. 
Banks,  48  Ind.  197;  Lamphier  v* 
State,  70  Ind.  317.  See  also  Com. 
V.  Hartnett,  3  Gray  (Mass.)   450. 

42 — Thomas  v.  Thomas,  51  111. 
162;  Overton  v.  State,  43  Tex. 
616;  State  v.  Phillips,  85  Ohio  St 
317,  40  L.  R.  A.  (N.  S.)  142,  Ann. 
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recent  cases  of  an  aggravated  nature,  a  husband  has  been 
convicted  of  stealing  from  his  wife>*  On  analogous 
grounds,  one  spouse  could  not»  at  the  common  law,  commit 
arson  of  the  other's  house>^ 

§  98.  C.  Adverse  possession  and  the  statute  of  Umtc^ 
turn  between  hushomd  and  wife.  It  results  also  from  the 
community  of  possession  of  husband  and  wife  that  neither 
can  obtain  title  by  adverse  possession  as  against  the  other 
by  the  mere  occupancy  of  land  as  if  it  were  his  or  her  own. 
The  occupancy  of  either  or  of  both  will  be  supposed  to  be 
under  the  title  of  the  true  owner>^  The  husband  also 
can  not  obtain  title  against  his  wife  by  bujring  her  land  at 
a  tax  sale><'  And,  even  though  suits  may  be  maintained  be- 
tween husband  and  wife  under  most  modem  statutes,  the 
law  does  not  favor  such  suits,  nor  penalize  delay  in  bringing 
them.  The  statute  of  limitations,  therefore^  will  not 
ordinarily  run  between  husband  and  wifa^^ 


Oas.  1913  B  250.    3ee  Walker  t. 
Reamy,  36  Pa.  St  410. 

43— Hunt  T.  State,  72  Ark.  211, 
105  Am.  St  Bep^  84, 66  L,  B.  A.  71, 
2  Ann.  Cas.  88;  Beaaley  y.  State, 
138  Ind.  652,  46  Am.  St  Rep.  418. 
In  each  of  these  cases  the  mar- 
rfieige  itself  was  a  part  of  a  tra- 
dulent  scheme  of  the  accused  to 
get  possession  of  her  property  by 
marriage,  and  then  to  steal  It  and 
desert  her.  Under  the  present 
English  statutes  a  "wife  can  com- 
mit larceny  of  her  husband's 
goods.  Rex  V.  James,  (1902)  1 
K.  B.  540,  20  Cox  C.  C.  156. 

44 — ^Kopcyznskl  v.  State,  187 
Wis.  358,  16  Ann.  Cas.  S65  and 
note. 

45— Bell  T.  Ben,  87  Ala.  686,  79 
Anu  Bee  78;  Skinner  v.  Hale,  76 
Conn.  223;  Swiger  y.  Swigex,  58 
W.  Va.  119;  Reagle  v.  Reagle,  179 


Pa.  St  89;  Jackson  v.  French,  8 
Wend.  (N.  Y.)  337,  20  Am.  Dec. 
699;  Stiff  ▼.  Cobb,  126  Ala.  381, 
85  Am.  St  Rep.  38;  Hays  v.  Marsh, 
123  Iowa  81;  Boynton  v.  Miller, 
144  Mo.  681. 

46-— Fuller  t.  ESdens,  70  W.  Va. 
248,  Ann.  Cas.  1913  E  544  and 
note. 

47— Harnett  v.  Harsbarger,  106 
Ind.  410;  Bektl  v.  Beal,  89  Ky.  314, 
26  Am.  St  Rep.  534;  Bowie  y. 
Stoneetreet,  6  Md.  418,  61  Am. 
Dec.  318;  Collins  v.  Babbitt,  67  N. 
J.  Bq.  166;  2nd  Nat'l  Bank  of 
Beloit  y.  Merrill,  81  Wise.  151,  29 
Am.  St  Rep.  77;  Fawcett  v.  Faw- 
cett,  86  Wise.  332,  89  Am.  St  Rep. 
844.  Contra,  Deaner  y.  Deaner, 
126  lorwa  701,  106  Am.  St  Rep. 
874;  Grayes  y.  Howard,  169  N. 
C.  5M,  Ann.  Cas.  1914  C  666  and 
note. 
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§99.  Suits  between  husband  and  wife.  What  has  already 
been  said  as  to  the  incapacity  of  a  married  woman  to  sue 
or  be  sued  at  common  law  applies  a  fortiori  to  a  suit  by  her 
against  her  husband,  or  by  the  husband  against  her.  Their 
theoretical  unity,  their  lack  of  power  to  contract  together, 
and  the  technical  rule  that  the  husband  must  always  join 
with  his  wife  as  co-plaintiflf,  or  be  joined  as  co-defendant, 
united  to  make  the  idea  of  an  action  at  law  between  hus- 
band and  wife  absolutely  unthinkablei  to  common  law 
judges.  From  the  earliest  times  some  legal  proceedings 
must  by  their  very  nature  have  been  permitted  between 
them,  such  as  actions  for  judicial  separation,  for  separate 
maintenance,  or  for  restitution  of  conjugal  rights.  But, 
as  these  proceedings  were  all  within  the  exclusive  jurisdic- 
tion of  the  ecclesiastical  courts,  they  did  not  impugn  the 
principle  already  stated.  But  the  equity  courts,  having 
recognized  contracts  between  husband  and  wife,^^  and  hav- 
ing created  a  great  class  of  property  known  as  the  wife's 
sole  and  separate  estate,*®  necessarily  permitted  suits  by 
her  to  enforce  her  equitable  rights,  and  against  her  to 
enforce  the  equitable  obligations  resting  upon  her  or  her 
estate,  even  when  her  husband  was  the  adverse  party.^o 
And  the  great  statutory  changes  by  which,  first,  all  her 
property  has  become  her  sole  and  separate  estate,  and, 
second,  legal  and  equitable  rights  alike  have  become  en- 
forceable in  the  code  states  by  the  "civil  action"  of  the 
codes,  have  in  some  states  wholly  abolished  the  old  restric- 
tions, and  made  suits  maintainable  between  husband  and 
wife,  in  relation  to  property  and  contract  rights,  as  freely 
as  if  they  were  strangers.*^    Other  states  have  advanced 


48— See,  ante,  S  92. 

49 — See,  post,  ch.  XV. 

50 — Story's  Eq.  Jur.,  Ch.  38,  es- 
pecially §  1368;  2  Kent's  Com. 
164 ;  Frankel  t.  Frankel,  178  Mass. 
nif  78  Auk  St  Bep.  266;  Porter 


v.  Bank  of  Rutland,  19  Vt.  410; 
Barber  t.  Barber,  21  How.  (U.  S.) 
582;  Heckman  y.  Heckman,  215 
Pei.  St  203.  114  Am.  St  Rep.  953. 
51 — In  Matbewson  v.  Mathew- 
son,  79  Conn.  23,  5  U  R.  A.  (N. 
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SO  611,  6  Ann.  Caa.  1027,  a  woman 
sued  her  husband  on  a  promissory 
note;  the  complaint  simply  alleg- 
ed the  execution-  and  delivery  of 
the   note   and    its   non-payment, 
and  It  did  not  even  appear  from 
the  writ  or  compdaint  that  plaint- 
iff and  defendant  were  wife  and 
husband.    The  Connecticut  BCarri- 
ed  Women's  Act  of  1877  does  not 
mention  h«r  capacity  to  sue  or 
be  sued,  but  in  terms  gives  her 
"power  to  contract  with  third  per- 
sons as  if  unmarried."     The  de- 
fendant argued  that  by  Inference 
the  power  to  contract  with  her 
husband  was  denied,  and  that  no 
suit  could  be  maintained  except 
upon     allegations     showing     an 
equitable  cause  of,  action  grow- 
ing out  of  dealings  with  her  sex^ 
arate   property.     The  court  dis- 
cussed the  exietlng  relations  be- 
tween husband  and  wife  in  the 
broadest  spirit,  and  held  that  by 
the  general  terms  of  the  act  of 
1877  the  theory  of  unity  and  sub- 
ordination of  the  wife  as  to  prop- 
erty matters  has  been  complete- 
ly overthrown,  that  she  is  now  a 
person  sui  juris,  and  that  any  lim- 
itation upon  their  rights  must  rest 
upon  some  positive  provision  of 
law,  and  not  upon  a  mere  infer- 
ence from  silence.    "An  act  which 
changes  the   foundations   of  the 
status    necessarily    involves    the 
consequences   of  the  new  status 
and  not  of  the  old,  and  these  con- 
sequences cannot  be  prohibited  by 
inference,  unless  the  Inference  of 
prohibition    Is    necessary."     The 
action    was    therefore  sustained. 
Prior  to  the  act  of  1877,  a  Oonnec- 


ticnt  wife  could  sue  only  in  eonity 
as  in  the  cases  cited  in  the  next 
note.  MuUer  v.  Witte,  78  Conn. 
495. 

The  effect  of  the  code  system 
upon  suits  between  husband  and 
*wife    is    nowhere    more    clearly 
stated  than  in  Wright  v.  Wright, 
64  N.  T.  437,  442.     "While  :\  is 
admitted  that  the  ri^ts  of  the 
plaintifC    could    be    enforced    by 
suit  in  equity,  yet  it  is  insisted 
that  this,  being  an  action  at  law, 
cannot  be  maintained  by  a  married 
woman  againet  her  husband.     It 
might  be  asked  by  what  authority 
the  defendant  names^  this  an  ac- 
tion at  law?    What  additional  al- 
legation in  the  complaint  would 
have  enabled  the  defendant  to  des- 
ignate  it   as   a    suit   in  equity? 
Nothing  more  could  be  truly  said 
than  that  the  consideration  of  the 
note   was   a  promise   to  marry, 
which  had  been  performed,  and 
all  this  was  proved  without  ob- 
jection.    Certainly  the  defendant 
has   been   deprived   of  no   legal 
rights,  and   if  the  form  of   the 
pleadings  was  not  agreeable   to 
him,   it  was  very  easy  to  have 
them   made   to  conllorm    to   the 
facts  proved  by  a  proper  applica- 
tion.   While  regard  is  still  to  be 
had  in  the  application  of  legal  or 
equitable  principles,  there  is  not 
of  necessity  any  difference  in  the 
mere  form  of  procedure,  so  far 
as  the  caee  to  be  stated  in  the 
complaint  is  concerned.    All  that 
Is  needful  is  to  state  the  facts 
sufficient  to  show  that  the  plaint- 
iff is  entitled  to  the  relief  demand-, 
ed,  and  it  is  thie  duty  of  the  court 
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more  timidly,  and  permit  only  suits  in  equity,  or  to  enforce 
rights  of  an  equitable  nature.^^ 

But  until  very  recently  it  was  universally  held  that  the 
right  of  action  between  husband  and  wife,  however  unre- 
stricted it  might  be  as  to  property  rights,  did  not  extend  to 
suits  for  a  tort  to  the  person.  It  was  said  that,  however 
much  the  property  relations  of  husband  and  wife  have 
been  altered,  their  personal  relations  are  substantially  un- 
changed. And  it  was  deemed  better  to  leave  the  protection 
of  the  married  persons  from  each  other^s  violence  to  the 


to  fUIord  the  relief  without  stoi^ 
ping  to  specnlate  upon  the  name 
to  be  given  to  the  action.  In- 
deed, it  some  such  result  hSas  not 
been  obtained  by  the  code  of  pro- 
cedure, we  are  still  in  the  laby- 
rinth of  legal  technicalities  in 
practice  and  pleadings  contrived 
long  ago,  and  tending  to  enslave 
the  administration  of  justice,  and 
from  which  it  had  been  hoped  we 
had,  by  legislative  aid,  secured 
comparative  freedom." 

Accordingly  in  New  York  ac- 
tions of  almost  every  kind  relat- 
ing to  property  or  pecuniary 
rights  have  been  maintained  be- 
tween husband  and  wife.  Wood 
V.  Wood,  83  N.  Y.  675. 

Other  cases  affirming  the  full 
right  of  action  between  husband 
and  wife  are  Rice  v.  Sally,  176 
Mo.  107;  Graves  v.  Howard,  159 
N.  C.  594,  Ann.  Cas.  1914  C  565; 
May  V.  May,  9  Neb.  16,  31  Am. 
Rep.  399:  Wnson  v.  Wilson,  86 
Cal.  447.  95  Am.  Dec.  194;  Smith 
V.  Smith,  20  R.  I.  556;  QiUesple 
v.  Gillespile,  64  Minn.  381.  In 
Manning  v.  Manning,  79  N.  C.  293, 
28  Am.  Rep.  294,  it  was  held  that 
the  wife  could  sue  the  husband  to 


recover  her  real  estate  from 
which  he  had  evicted  her,  but  that 
the  Judgment  must  be  so  framed 
as  to  preserve  his  marital  right  of 
co-occupancy  with  her. 

52— Small  v.  Small,  129  Pa.  St. 
366  (but  in  MoKendry  v.  Fessler, 
131  Pa.  St.  24,  6  L.  R.  A.  506,  she 
wtas  permitted  to  sue  him  in  the 
statutory  action  of  ejection  which 
was  regarded  "as  a  substitute  for 
a  bill  in  equity").  So  in  Indiiana 
it  seems  that  a  suit  between  hus- 
band and  wife  will  not  lie  on  a 
note,  ^without  the  aUegation  of 
special  equities  (Harrell  v.  Har- 
rell,  117  Ind.  94),  but  that  eject- 
mjent  will  lie  to  recover  from  him 
the  wife's  separate  real  estate; 
Crater  v.  Crater,  118  Ind.  521,  10 
Am.  St  Rep.  161.  See  also  Frank- 
el  V.  Frankel,  173  Mass.  214,  73 
Am.  St  Rep.  266;  Heacock  v. 
Heaoock,  108  Iowa  540,  75  Am. 
St  Rep.  273;  Drum  v.  Drum,  69 
N.  J.  U  567;  Buttlar  v.  Buttlar, 
71  N.  J.  Eq.  671;  Kalfus  v.  Kal- 
fUB,  92  Ky.  542;  Chestnut  v. 
Chestnut  77  lU.  346;  Perkins  v. 
Blethen,  107  Me.  443,  31  L.  R.  A. 
(N.  a)  1148. 
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criminal  law  than  to  attempt  to  redress  such  injuries  by 
judgments  for  damages.^^ 

In  1910  the  Supreme  Court  of  the  United  States  followed 
these  decisions,  but  with  a  strong  dissent  by  Justices  Har« 
Ian,  Holmes  and  Hughes.^^ 

But  in  1914  the  Connecticut  Supreme  Court,  disregard- 
ing the  long  line  of  precedents,  re-examined  the  question 
on  principle,  and  sustained  an  action  by  a  wife  against  her 
husband  for  assault  and  battery .^^ 

This  decision  has  already  been  followed  in  several  other 
states  ;^^  but  the  Virginia  Supreme  Court,  after  a  review  of 
all  the  cases,  refused  to  follow  the  Connecticut  decision  and 
adhered  to  the  older  rule.^^ 


63— Bandfield  t.  Bandfield,  117 
BDch.  80,  72  Am.  St.  Rep.  550,  40 
L.  R.  A«  757 ;  Peters  v.  Peters,  156 
Oal.  32,  23  U  R.  A.  (N.  S.)  699; 
Peters  v.  Peters,  42  Iowa  182; 
Abbott  y.  Abbott,  67  Me  304,  24 
Am.  Rep.  27;  Ldbby  v.  Berry,  74 
Me.  286,  43  Am.  Rep.  589;  Strom 
T.  Strom,  98  Minn.  427, 116  Am.  St. 
Rep.  387,  6  L.  R.  A.  (N.  S.)  191; 
LUlienkamp  y.  Rippetoe,  133 
Tenn.  57,  Ann.  Cas.  1917  0  901; 
Scbultz  y.  Christopher,  65  Wash. 
496,  38  L.  R.  A.  (N.  S.)  780. 

54 — ^Thompson  y.  Thompson, 
218  U.  S.  611,  30  L.  R.  A.  (N.  S.) 
1153,  21  Ann.  Cas.  921. 

55— Brown  y.  Brown,  88  Conn. 


42,  52  L.  R.  A.  (N.  S.)  186,  Ann. 
Cas.  1915  D  70. 

56— Fitzpatrlck  v.  Owens,  124 
Ark.  167,  L.  R,  A.  (N.  S.)  1917  B 
774,  Ann.  Cas.  1918  B  772  and 
note;  Oilman  y.  Gilman,  78  N.  H. 
4,  L.  R,  A.  1916  B  907;  Fied- 
ler y.  Fiedler,  42  Okla.  124,  52 
U  R.  A.  (N.  S.)  189.  In  Fied- 
ler y.  Fiedler,  <uid  in  Ldllienkamp 
y.  Rippetoe,  cited  in  note  63,  the 
action  was  brought  after  a  di« 
ryorce,  for  a  tort  to  the  person 
committed  while  the  mlarrlage  was 
in  force,  bnt  that  fact  did  not 
control  the  decision  in  either  case. 

57— Ogbiini  y.  Kelster,  —  Ya,  — ^ 


CHAPTER  XIV 

THE  RIGHT  OF  THE  SURVIVING  HUSBAND  OR 
WIFE  IN  THE  OTHER'S  PROPERTY. 

8 100.  The  rights  of  the  husband.  A.  In  his  deceased 
vnfe*s  real  esta/te — tenancy  by  the  curtesy.  It  has  already- 
been  stated  that  by  marriage,  followed  by  the  birth  of  a 
living  child  capable  of  inheriting  the  wife's  real  estate,  the 
husband  became  "Tenant  by  the  Curtesy  Initiate''  in  the 
wife's  real  estate.  Upon  the  subsequent  death  of  the  wife 
this  estate  by  the  curtesy  became  consummate,  and  the  hus- 
band's estate  continued  for  his  own  life.  He  was  called 
"Tenant  by  the  Curtesy  of  England,"  or,  more  briefly, 
"Tenant  by  the  Curtesy."^  It  will  be  noted  that  four  facts 
are  essential  to  confer  the  complete  estate  by  the  curtesy: 
the  marriage,  the  wife's  seisin  of  the  real  estate  either  at 
or  after  the  time  of  the  marriage,  the  birth  of  a  child  of 
the  marriage,  the  wife's  death  before  her  husband's.^  The 
first  and  fourth  requisites  above  mentioned,  the  marriage 
of  the  parties  and  the  wife's  death  before  her  husband's, 
need  no  further  discussion. 

The  wife,  at  some  time  during  the  coverture,  must  have 
been  seised  of  the  estate;  that  is,  she  must  have  been  in 
possession  of  it  under  a  title  not  merelj'  for  years  or  for 
life,  but  which  is  so  limited  as  to  descend  to  her  heirs.  It 
need  not  necessarily  be  an  estate  in  fee  simple;  an  estate 


1— See,  ante,  §  68;  2  BI.  Com., 
126 ;  4  Kent's  Com.,  27*35. 

2—2  Bl.  Comm.  127;  4  Kent's 
Conun.  29;  Doder  t.  Toalson,  180 
Mo.  54e,  108  Am.  St  Rep.  586; 
Todd  y.  Ovlatt,  68  GomL  174,  182, 


7  L.  R.  A.  693;  Ferguson  ▼• 
Tweedy,  43  N.  Y.  543;  Day  v.  Bur- 
gess,  139  Tens.  559,  L.  R.  A.  1918 
E  692;  Carpenter  v.  Garrett,  75 
Va.  129;  Breeding  v.  Davis,  77  Va. 
639,  46  AnL  Rep.  740. 
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in  fee  tail  was  sufficient.^  By  the  common  law  the  wife 
must  have  taken  actual  possession  of  the  land.  But  by  the 
law  of  many  of  the  American  states  a  right  of  possession 
is  sufficient,  if  there  be  no  adverse  possession.  The  right 
of  possession,  in  the  absence  of  any  adverse  possession,  is 
considered  equivalent  to  actual  possession  and  is  called 
constructive  seisin.  But  if  the  wife  owned  only  a  remain- 
der or  reversionary  estate,  that  is,  a  right  to  take  it  after 
the  expiration  of  a  life  estate  in  some  other  person,  and  the 
life  estate  never  expired  during  the  marriage,  the  wife 
never  acquired  seisin  and  the  husband  takes  no  curtesy.^ 

In  Connecticut  and  Ohio  the  decisions  have  gone  farther 
in  support  of  curtesy,  and  an  estate  in  fee  with  the  right  of 
present  possession  is  equivalent  to  actual  seisin,  even 
though  the  estate  be  in  the  actual  possession  of  an  adverse 
claimant.    But  even  in  those  states  there  must  be  the  right 


3— Holden  v.  Wells,  18  R.  I. 
802;  Waller  v.  Martin,  106  Tenn. 
841,  82  Am.  St  Rep.  882. 

A  father  devised  land  to  his 
daughter  and  to  her  heirs  and 
assigns  forever,  "not  In  any  man- 
ner subject  to  the  sale  or  disposal 
of  her  husband  in  any  way,  man- 
ner or  form  whatever."  Held,  that 
the  will  shows  no  intent  to  ex- 
clude curtesy,  and  that  the  tes- 
tator, having  given  a  fee,  could 
not  limit  Its  essential  incidents. 
MuUany  v.  Mullany,  4  N.  J.  Eq. 
16,  31  Am.  Dec.  238. 

4—2  Bl.  Com.  127;  4  Kent's 
Com.  29,  30;  ColUns  v.  Busselly 
1B4  N.  T.  74, 112  Anu  St  Bcp.  569, 
6  Ann,  Cas.  92;  Dozler  v.  Toalson, 
180  Mo.  546,  103  Am.  St  Rep.  586; 
Welis  V.  Thompson,  18  Ala.  793,  48 
Am.  Dec.  76;  Adams  v.  Butts,  9 
Conn.  79;  Ferguson  v.  Tweedy,  43 
N.   T.   543;    Shores  y.  Oarley»  8 


Allen  (Mass.)  425;  Mettler  v.  MU- 
ler,  129  111.  630;  Sweeney  v.  Mont- 
gomery, 85  Ky.  65;  Malone  v.  Mc- 
Laurin,  40  Miss.  161,  90  Am.  Dec 
320;  Reed  v.  Reed,  3  Head  (Tenn.) 
491,  75  Am.  Dec.  777;  Bragg  v. 
Wiseman,  55  W.  Va.  330;  Davis  v. 
Mason,  1  Peters  (U.  S.)  507;  Mer- 
cer V.  Selden,  1  How.  (U.  S.)  37. 

In  Virginia,  where  a  dowress 
had  remained  in  occupation  of  the 
entire  homestead,  using  it  as  her 
own  and  supporting  the  children, 
who  were  the  heirs  at  law,  there- 
on, one  of  said  children  did  not 
have  such  seisin  as  to  give  cur- 
tesy to  her  husband.  Carpenter 
V.  Gkirrett,  76  Va.  129. 

If  the  wife  and  another  iierson 
"were  seised  as  tenants  in  com- 
mon, the  husband  is  entitled  to 
curtesy  in  his  wife's  half  at  her 
death.  McNeely  v.  Oil  Co.,  52  W. 
Va.  616,  62  U  R.  A.  662. 
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of  possession ;  a  title  to  a  remainder  interest,  dependent  on 
a  life  estate  which  does  not  terminate  during  the  wife's 
life,  is  not  sufficient.** 

The  wife's  title  need  not  necessarily  be  of  a  legal  estate ; 
if  it  is  only  an  equitable  estate,  as  the  equity  of  redemption 
of  mortgaged  land,  or  the  beneficial  interest  in  a  trust,  but 
is  vested  in  the  wife  and  her  heirs,  the  husband  takes  his 
curtesy.® 

As  to  the  third  requirement,  it  is  sufficient  that  the  child 
should  have  been  bom  alive;  the  continuance  of  its  life, 
even  for  a  minute,  is  not  essentials    And  it  must  have  been 


5 — ^In  1810,  the  Connecticut  Su- 
preme Court  of  Errors  held  that 
tbe  Ehiglish  rule  was  not  in  har- 
mony with  the  general  Connecti- 
cut law  as  to  seisin,  and  that  the 
husband  was  entitled  to  his  estate 
by  the  curtesy  in  lands  to  which 
the  wife  had  the  legal  title  in  fee, 
though  she  was  ousted  of  posses- 
sion and  an  adverse  claimant  was 
in  possession  during  the  entire 
marriage.  "It  must  be  acknowl- 
edged by  all  that  our  system  of 
law  respecting  real  property  is  in 
many  respects  very  different  from 
the  English  system.  •  •  *  Seisin 
directs  the  descent  with  them; 
ownership  with  us.  •  •  ♦  Wher- 
ever you  find  a  right  of  property 
you  find  a  right  of  possession,  and 
all  the  consequences  attending  it 
that  you  find  in  England  where 
there  is  an  actual  seisin."  Bush  v. 
Bradley,  4  Day  (Conn.)  298.  This 
was  followed  in  Kline  v.  Beebe,  6 
Conn.  494;  Todd  v.  Oviatt,  58 
Conn.  174,  7  L.  R.  A.  693;  and  in 
Ward  V.  Ives,  75  Conn.  598. 

The  same  exceptional  rule  ex- 
ists in  Ohio.  Borland  v.  MarshaH,  | 


2  Ohio  St.  308 ;  Mitchell  v.  Ryan,  3 
Ohio  St.  377;  Merritt  v.  Home,  5 
Ohio  St  307,  67  Am.  Dec.  298. 

The  early  Pennsylvania  cases 
of  Stoolfoos  V.  Jenkins,  8  Serg.  & 
R.  (Pa.)  175,  and  Ohew  v.  Soutn- 
wark,  5  Rawle  (Pb.)  160,  seem  to 
support  Bush  v.  Bradley  in  their 
language;  but  Buchanan  v.  Dun- 
can, 40  Pa.  St.  28,  follows  the  pre- 
vailing rule  of  constructive  seisin. 
No  cases  are  found  except  those 
In  Connecticut  and  Ohio  in  whicb 
curtesy  is  allowed  where  there 
was  an  actual  adverse  possession 
during  the  marriage. 

6—1  Kent's  Comm.  SO,  31;  Da- 
vis V.  Mason,  1  Peters  (U.  S.)  507; 
Gilmore  v.  Gilmore.  7  Ore.  374,  33 
Am.  Rep.  710;  McCory  v.  Kin^,  3 
Humph.  (Tenn.)  267,  39  Am.  Dec. 
165. 

As  to  curtesy  in  lands  lield  by 
the  wife  as  her  equitable  sole  and 
separate  estate,  see  post,  §  114. 

7—2  Bl.  Comm.  127;  Goff  v.  An- 
derson, 91  Ky.  303;  Marsellis  ▼. 
Thalheimer,  2  Paige  Ch.  (N.  Y.) 
35,  21  Am.  Dec.  66. 
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a  child  capable  of  being  an  heir  to  the  estate ;  for  instance, 
if  the  estate  were  in  tail  rnale^  limited  in  its  descent  to 
male  heirs,  and  the  child  of  the  marriage  were  a  female, 
it  would  not  confer  a  tenancy  by  the  curtesy  on  the  father.^ 
In  many  of  the  states  curtesy  has  been  abolished  or  mate- 
rially altered  by  statute,** 

§  101.  B.  In  her  personal  estate.  Since  by  the  mar- 
riage the  husband  acquired  absolute  title  to  the  wife's  per- 
sonal property  in  possession,  the  right  of  survivorship  in 
her  chattels  real,  and  the  right  to  reduce  to  his  own  pos- 
session and  ownership  her  choses  in  action,  there  was  left 
at  common  law  no  personal  property  to  become  a  part  of 
her  estate  in  case  of  her  death  before  her  husband's,  except 
her  unreduced  choses  in  action.  Under  the  doctrine  of 
sole  and  separate  estate,  however,  there  grew  up  a  class  of 
personal  estate  owned  by  the  wife,  but  to  which  the  marital 
rights  of  the  husband  did  not  attach.^<>  At  her  death, 
therefore,  this  passed  to  her  administrator  for  distribution. 

By  the  immemorial  practice  in  England,  after  the  bishop 
ceased  to  have  the  right  of  administration  of  all  estates, 
and  was  required  to  appoint  the  next  and  most  lawful  of 
kin  of  every  deceased  person  as  administrator,^^  the  hus* 


8—2  Bl.  Oomm.  128.  Cohb^ 
auently  H  has  been  held  that 
irhere  a  woman  after  the  birth 
and  death  of  a  child  became 
seised  of  land,  and  had  no  subse- 
quent child,  the  husband  took  no 
curtesy.  Haywood  v.  Moore,  2 
Humph.  (Tenn.)  684.  I  feel  much 
doubt  as  to  the  accuracy  of  this 
application  of  the  doctrine.  The 
husband's  right  of  curtesy  is  not 
however  limited  to  the  Interest 
which  his  child  will  inherit. 
Where  a  woman  having  a  prior 
child  married,  and  had  a  chUd  by 


the  marriage,  the  husband  upon 
her  death  took  curtesy  in  the  en- 
tire estate,  though  his  cbild  was 
heir  to  only  one-half.  Heath  ▼. 
White,  5  Conn.  228. 

9 — ^An  extended  review  of  such 
statutes  is  given  in  the  note,  L.  R. 
A.  1915  D  1004-1010. 

As  to  the  liability  of  an  estate 
by  the  curtesy  initiate  for  the  hus- 
band's debts,  at  common  law  and 
by  modern  statutes,  see  the  note, 
Ann.  Gas.  1914  C  1187-9. 

10 — See  the  next  chapter. 

11— Stat  31  Edw.  m,  OIL  1,  i  U. 
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band  of  a  deceased  woman  was  entitled  to  be  appointed  as 
her  administrator;  and  by  the  Statute  of  Charles  II,^^  he 
was  relieved  from  liability  to  account  to  any  one  for  the 
surplus  after  payment  of  his  wife's  debts,  and  thereby,  by 
effectual  though  indirect  provisions  of  law,  he  succeeded  to 
any  personal  estate  which  had  not  come  to  him  by  his 
marital  rights  during  her  life.^s  This  right  of  the  husband 
to  take  by  administration  such  of  his  wife's  chattels  as  he 
had  not  already  acquired  by  marriage,  except  in  so  far  as 
they  were  required  for  paying  her  debts,  has  been  recog- 
nized in  most  of  the  American  states  ;i*  but  in  a  few  it  was 
denied,  and  the  husband  took  no  right  in  his  wife's  per- 
sonal property,  until  it  was  conferred  upon  him  by  some 
express  statute  to  that  effect.^^ 

§  102.  The  rights  of  the  wife.  A.  Her  dower  interest 
in  the  husband's  real  eetate.  The  only  interest  which  the 
wife  acquired  in  her  husband's  property  by  marriage  at 
the  common  law  was  dower.  By  that  right  she  was  en- 
titled, upon  surviving  her  husband,  to  the  use,  rents  and 
profits,  for  the  term  of  her  natural  life,  of  one-third  of  all 
the  real  estate  of  which  he  had  been  seised  at  any  time 


12— Stat  29  Chas.  II,  Ch.  3. 

13  Soo  for  a  fuU  historical  dis- 
cusfidon  of  the  course  of  the  Emg- 
llsh  law  on  this  subject,  Reeve  on 
Dom.  Rel.»  12  to  19.  See  also  2  Bl. 
Comin.  515;  2  Kent's  Comm.  135. 

14--BobIn8  T.  McClare,  100  N. 
T.  828»  5S  Am.  Rep.  184,  and  prior 
N.  T.  cases  there  cited;  Bartlett 
T.  Bartlett,  137  Mass.  156;  Kenyon 
v.  Saunders,  18  R.  I.  590,  26  L.  R. 
A.  232;  Rice  y.  Thompson,  14  B. 
Mon.  (Ky.)  377;  Judge  of  Probate 
▼.  Chamberlain,  3  N.  H.  129;  Ath- 
erton  t.  McQuesten»  46  N.  H.  205; 
HoskiUB  T.  Miller,  2  Dev.  L.  (N. 
C.)  360;  Box  r.  Lanier,  112  Tenn. 


393,  64  Lf.  R.  A.  458;  Donnington 
v.  Mitchell,  2  N.  J.  Eq.  243;  Nel- 
son v.  Nelson,  57  N.  J.  Bq.  118.  In 
Robins  Y.  McClure,  Kenyon  t. 
Saunders,  and  others  of  the  above 
cases,  tbis  marital  right  of  the 
husband  is  held  not  to  be  taken 
away  by  general  statutes  giving 
the  wife  full  control  of  her  prop- 
erty. 

15 — ^Baldwin  T.  Carter,  17  Covol 
201,  42  Am.  Dec.  735;  Locke  v.  Mc- 
Pherson,  163  Mo.  493,  85  Am.  St 
Rep.  546,  52  L.  R.  A.  420;  Curry  v. 
BMlkinson,  14  Ohio  100;  Saulnier'e 
Estate,  3  Wh&rt  (Pa.)  442; 
Holmes  v.  Hoimes,  28  Vt  765. 
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during  the  coverture.^^  His  estate  must  have  been  in  fee 
simple  or  fee  tail ;  and  if  it  was  in  fee  tail  the  limitation 
of  the  entail  must  have  been  such  that  it  would  have  been 
possible  for  the  estate  to  be  inherited  by  issue  of  the  wife 
who  claims  dower;  for  instance^  if  the  husband  had  re- 
ceived a  grant  of  land  to  him  and  the  heirs  of  his  body  to 
be  bom  of  his  wife  Susan,  and  if  Susan  should  afterward 
die  and  he  should  marry  Jane,  Jane  would  take  no  dower 
therein-i*^  But  the  birth  of  any  children  is  not  essential  to 
dower,  the  estate  differing  in  this  respect  from  curtesy. 

Seisin  in  law  by  the  husband,  that  is,  the  right  of  pos- 
session without  actual  possession,  is  equally  effectual  with 
seisin  in  fact  as  a  basis  to  support  the  wife's  dower;  dower 
and  curtesy  differing  in  this  respect.^^     ^  plausible  ex- 


16— -2  Bl.  Comm.  129;  4  Kent's 
Comm.  357;  SteTens  t.  Smith,  4  J. 
J.  Marsh.  (Ky.)  64,  20  Am.  Dec. 
206;  Walt  v.  Wait,  4  N.  Y.  95; 
MoCraney  v.  McCraney,  5  Iowa 
232,  68  Am.  Dec.  702;  Butler  v. 
Fitzgerald,  43  Neb.  192,  47  Am.  St 
Rep.  741. 

See  the  history  and  mieaning  of 
the  word  "dower"  discussed  in 
Johnson  v.  Goss,  132  Mass.  247. 

"Do'wer  is  an  estate  favored  by 
the  law."  Greene  v.  Huntington, 
73  Conn.  106,  113;  McMahan  v. 
Kimball,  3  Blackf.  (Ind.)  1,  7; 
Kennedy  v.  Nedrow,  1  Dallas 
(Pa.)  417. 

"Dower  being  a  cherished  and 
immediate  jewel  of  the  common 
law,  all  doubtd  are  to  be  resolved 
in  its  favor."  Chrisman  v.  Lin- 
derman,  202  Mo.  605. 

"As  Lord  Bacon  stated  nearly 
two  hundred  and  fifty  years  since, 
the  tenant  in  dower  was  so  much 
favored  In  the  courts  that  at  that 


early  period  it  had  become  'the 
common  by-lvord  in  the  law,  that 
the  law  favoreth  three  things,  life, 
liberty  and  dower.'"  Church  v. 
Bull.  2  Denio  (N.  Y.)  430. 

17—2  Bl.  Comm.  131;  4  Kent's 
Oomm.  35;  House  v.  Jackson,  50 
N.  Y.  161.  The  widow  is  not  en- 
titled to  dower  in  a  leasehold  for 
nine  hundred  and  ninety-nine 
years,  subject  to  payment  of  an- 
nual rental.  Goodwin  t.  Good- 
win, 33  Conn.  314. 

18—2  Bl.  Comm.  131;  4  Kenfa 
Comm.  37;  McGalre  v.  Cook,  96 
/rk.  lis,  Ann.  Cas.  1912  D  776 
ind  note;  At  wood  v.  Atwood,  22 
Pick.  (Mass.)  283;  Phelps  v. 
Phelps,  143  N.  Y.  197,  25  U  R.  A. 
625;  Stevens  v.  Smith,  4  J.  J. 
Marsh.  (Ky.)  64,  20  Am.  Dec.  205. 

But  if  the  huaband's  right  was 
only  to  a  remainder  after  a  life 
estate,  and  he  died  before  the  ter- 
mination of  the  life  estate,  his 
widow  takes  no  dower,   Kellett  ▼• 
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planation  may  be  given  tot  this  distinction  in  that  fault 
may  naturally  be  attributed  to  the  husband  if  his  wife's 
right  of  possession,  which  he  by  the  marriage  has  the  right 
to  enforce,  is  not  enforced ;  while  no  fault  can  be  attributed 
to  the  wife,  and  no  forfeiture  justly  be  imposed  upon  her, 
by  reason  of  the  husband's  rights  being  neglected. 

Since,  as  above  defined,  the  right  of  the  wife  attached  not 
merely  to  the  land  left  by  the  husband  at  his  death,  but  to 
all  of  which  he  had  been  seised  during  the  coverture,  her 
inchoate  right  of  dower  is  during  the  coverture  a  subsist- 
ing interest,  recognized  and  protected  by  the  law,  and  is  an 
incumbrance  upon  all  the  husband's  land.^®  It  was  neces- 
sary at  the  common  law  that  she  should  unite  with  him  in 
levying  a  fine,  or  suffering  a  common  recovery,  in  order  to 
release  her  inchoate  right  of  dower;  and  the  same  reason 
has  made  it  necessary  for  the  wife  to  unite  with  the  hus- 
band in  a  conveyance  of  his  lands,  in  order  to  give  an  un- 


Shepard,  139  IH.  433;  Watson  v. 
Watson,  150  Mass.  84;  Durando 
▼.  Durando,  23  N.  Y.  33. 

As  to  the  rule  in  cases  of  "In- 
stantaneous seisin/'  that  is,  when 
at  a  single  transaction  the  hus- 
band received  a  deed  and  made  a 
reconveyance,  see  McCauley  ▼. 
Grimes,  2  GIU  and  J.  (Md.)  318, 
20  Am.  Dec.  434. 

19— Be  Alexander,  53  N.  J.  Eq. 
96;  Kelly  v.  McGrath.  70  Ala.  75, 
45  Am.  Rep.  75;  Chandler  v.  Hol- 
lingsworth,  3  Del.  Ch.  99;  Whis- 
tler V.  Hicks,  5  Blackf.  (Ind.)  100, 
33  Am.  Dec.  454;  Vaughn  v.  Dow- 
den,  126  Ind.  406;  Porter  v.  Noyes, 
2  Me.  22,  11  Am.  Dec.  30;  Davis  v. 
Wetherell,  13  Allen  (Mass.)  60, 
90  Am.  Dec.  177;  BIgelow  v.  Hub- 
bard, 97  Mass.  195;  Greenwood  v. 
Ligon,  10  Smed.  &  M.  (Miss.)  615, 
48  Am.  Dec.  775;  Grady  v.  McCor- 


kle,  57  Mo.  172,  17  Am.  Rep.  676; 
Bujtler  V.  Fitzgerald,  43  Neb.  192, 
47  Am.  St  Rep.  741;  Johnson  v. 
Nyce,  17  Ohio  66,  49  Am.  Dec.  444; 
Mandel  v.  McClave,  46  Ohio  St. 
407,  15  Am.  St  Rep.  627,  5  L.  R.  A. 
519;  €kitewood  v.  Gatewood,  75 
Va.  407;  Picklin  v.  Rixey,  89  Va. 
832,  39  Am.  St  Rep.  891. 

"An  inchoate  right  of  dower  in 
land  is  a  subsisting  and  valuable 
interest  which  will  be  protected 
and  preserved  to  her,  and  she  has 
a  right  of  aotion  to  that  end."  Si- 
mar  V.  Oanaday,  53  N.  Y.  298,  304, 
13  Am.  Rep.  523. 

Rules  for  ascertaining  the  value 
of  the  inchoate  dower  right  are 
laid  down  in  Jackson  v.  Edwards, 
7  Paige  Ch.  (N.  Y.)  386,  and  in 
Gordon  v.  Tweedy,  74  Ala.  232,  49 
Am.  Rep.  813. 
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incumbered  title,  in  those  states  of  the  Union  where  the 
common  law  of  dower  still  exists.^^  Nevertheless,  her  in- 
choate right  of  dower  in  her  husband's  land  is  not  deemed 
an  independent  vested  title,  but  rather  a  mere  expectancy 
or  possibility,  which  she  can  not  convey,  except  to  release 
it  to  her  husband's  grantee.^^ 

Dower  did  not,  at  the  older  conunon  law,  extend  to 
equitable  estates  of  the  husband.^^     But  this  has  almost 


20 — 4  Kent's  Comm.  41;  Dnndas 
V.  Hitchcock,  12  How.  (U.  S.)  256; 
Learned  v.  Cutler,  18  Pick. 
(Mass.)  9;  Elmendorf  v.  Lock- 
wood,  57  N.  Y.  324. 

And  the  courts  will  not  under- 
take to  compel  a  husband  to  pro- 
cure his  wife's  release  of  dower, 
though  he  has  contracted  to  do 
so;  since  "the  policy  of  the  law  Is 
that  the  wife  Is  not  to  part  with 
her  property  but  by  her  own  spon- 
taneous and  free  will."  Weed  y. 
Terry,  2  Douglass  (Mich.)  344,  45 
Am.  Dec.  257. 

21— Randall  v.  Krleger.  23  Wall. 
(U.  S.)  137;  Davis  v.  WethereU, 
13  Allen  (Mass.)  60,  90  Am.  Dec. 
177;  Moore  v.  New  York,  8  N.  Y. 
110,  59  Am.  Dec.  473;  Marvin  v. 
Smith,  46  N.  Y.  571;  Malloney  v. 
Horan,  49  N.  Y.  Ill,  10  Am.  Rep. 
335;  Hlnchllffe  v.  Shea,  103  N.  Y. 
153;  Whitthaus  v.  Schack,  105  N. 
Y.  332. 

"A  right  of  dower  In  a  married 
woman,  before  It  has  become  con- 
summate by  the  death  of  her  hus- 
band, is  a  mjere  Intangible,  incho- 
ate, contingent  expectancy,  and 
not  only  is  not  an  Interest  in  land, 
but  does  not  even  rise  to  the  dig* 
nity  of  a  vested  right"  Goodktnd 
V.  Bartlett,  136  111.  18. 
''Though  she  had  no  actual  es- 


tate in  the  dower  during  the  life 
of  her  husband,  yet  she  had  an  in- 
terest and  a  right  of  which  she 
could  not  be  divested  but  by  her 
own  consent  or  crime,  or  her 
dying  before  her  husband.  It  was 
a  valuable  interest,  which  is  fre- 
quently th«  subject  of  contract 
and  bargain.  It  was  an  interest 
which  the  law  recognizes  as  the 
subjeot  of  conveyance  by  fine  in 
England,  and  by  deed  with  us.  It 
is  more  or  less  valluable  accord- 
ing to  the  relative  ages,  constitu- 
tion and  habit  of  the  husband  and 
wife.  It  is  more  than  a  possibil- 
ity, and  may  well  be  denominated 
a  contingent  interest.'*  Bullard  v. 
Brlggs,  7  Pick.  (Mass.)  538,  19 
Am.  Dec.  292. 

22 — i  Kent's  Comm.  43,  44;  Ste- 
vens V.  Smith.  4  J.  J.  Marsh.  (Ky.) 
64,  20  Am.  Dec.  205. 

23—4  Kent's  Comm.  44,  46; 
Greene  v.  Huntington,  73  Conn. 
106;  Stroup  v.  Stroup,  140  Ind. 
179,  27  L.  R.  A.  523;  Snow  v.  Ste- 
vens, 15  Mlass.  278;  Davis  v.  Weth- 
ereU, 13  Allen  (Mass.)  60,  90  Am. 
Dec.  177;  Yeo  v.  Mercereau,  18 
N.  J.  L.  387;  McMahon  v.  Kimbaai, 
3  Blackf.  (Ind.)  1;  Stevens  v. 
Smith,  4  J.  J.  Marsh  (Ky.)  65,  60 
Am.  Dec.  205. 

But  where  a  husband  paid  for 
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Universally  been  changed  by  later  decisions  or  statutes,^^ 
thus  harmonizing  the  law  as  to  curtesy  and  as  to  dower  on 
this  point.  Nor  does  dower  attach  to  a  mere  legal  title  held 
by  the  husband  in  trust  for  some  other  person.^* 

In  several  of  the  American  states  dower  was  from  the 
beginning  confined  to  real  estate  which  the  husband  owned 
at  the  time  of  his  death.^^  This  materially  alters  the  nature 
of  the  estate,  makes  it  a  mere  right  of  succession  at  his 
death  instead  of  a  vested  interest  during  the  husband's 
life,  and  makes  it  possible  for  the  husband  to  convey  his 


land  and  had  it  conveyed  to  a 
third  person  with  an  agreement 
that  the  husband  should  have  the 
fuU  control  and  benefit  of  it, 
which  was  done  in  order  to  defeat 
the  wife's  dower,  it  was  held  that 
the  husband  had  niever  had  any 
seisin  from  which  ehe  could  de- 
rive dcwer.  Phelps  v.  Phelps,  143 
N.  Y.  197,  25  L.  R.  A.  625.  Caiv- 
tra,  Stroup  v.  Stroup,  supra. 

And  see  the  fulfl  discussion  of 
the  wife's  rights  to  set  aside  deeds 
made  before  marriage  in  fraud  of 
her  dower  rights  in  Deke  v. 
Huenkemeier,  260  111.  131,  48  U  R. 
A  (N.  S.)  512  and  note,  Ann.  Gas. 
1914  D  290  and  note. 

24— Barker  v.  Smiley,  218  111. 
68;  Ooddard  v.  Prentice,  17  Conn. 
546.  And  where  the  husband  at 
the  same  time  received  a  deed  and 
executed  an  agreement  to  recon- 
Tey,  the  wife  has  no  right  of 
dower.  Hallet  v.  Parker,  68  N.  H. 
598. 

But  where  the  husband  before 
the  marriage  had  executed  con- 
tracts of  sale  of  the  land  to  be 
paid  for  in  instaUments,  it  was 
held  that  the  right  of  dower  at- 
tached to  his  legal  title  subject  to 


the  equity  of  the  purchasers,  so 
as  to  entitle  the  wife  to  an  equiva- 
lent for  dower  in  the  moneys  re- 
maining due.  Re  Pulling,  97  Mich. 
375. 

25 — 4  Kent's  Comm.  41 ;  Connec- 
ticut Laws  of  1673,  page  21;  De- 
B\>rest's  Appeal,  1  Root  (Connl) 
50;  Stewart  v.  Stewart,  5  Conn. 
317;  Brown's  Appeal,  72  Conn. 
148,  154,  49  L  .R.  A.  144;  Vermont 
Laws  of  1787,  page  55,  §  8. 

In  North  Carolina  by  the  act  of 
1784  dower  was  confined  to  lands 
of  which  the  husband  died  seised ; 
Winstead  v.  Winsitead,  1  Hayw. 
(N.  C.)  243;  but  by  the  act  of 
1868-9,  the  common  law  dower 
was  restored.  Sutton  v.  Askew, 
66  N.  C.  172,  8  Am.  Rep.  500. 

In  Georgia  dower  was  limited 
by  statute  in  1826  to  lands  of 
which  the  husband  was  seised  at 
his  death,  and  which  he  acquired 
by  his  marriage,  and  that  limita- 
tion still  remains.  Chapman  t. 
Schroeder,  10  Ga.  324;  Ga.  Code, 
9  4687. 

So  by  the  act  .of  1784  in  Tennes- 
see; Combs  T.  Toung,  4  Terg. 
(Tenn.)  218,  26  Am.  Dec.  225. 
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land  without  the  wife's  joining  in  the  deed.  In  many  other 
states  the  general  revision  by  statute  of  the  property  rights 
of  husband  and  wife  have  included  the  abolition  or  material 
modification  of  the  right  of  dower.2«  In  England  also  it 
has  been  enacted  that  "No  widow  shall  be  entitled  to  dower 
out  of  any  land  which  shall  have  been  absolutely  disposed 
of  by  her  husband  in  his  lifetime  or  by  his  will/'^T 

Since  the  wife's  dower  vested  in  her,  in  point  of  title,  as 
soon  as  the  husband  became  seised,  it  is  superior  to  the 
testamentary  power  of  the  husband;  he  can  not  defeat  it 
by  devising  the  lands  to  others  or  for  the  payment  of 
debts,28  and  if  he  gives  to  the  widow  a  devise  or  bequest 
in  lieu  of  dower,  she  has  her  election  whether  to  accept  it, 
or  to  insist  on  her  right  of  dower.^®  It  is  moreover  para- 
mount to  the  claims  of  the  creditors  of  the  deceased,  as  well 
as  to  those  of  the  heirs,  and  it  is  not  in  the  power  of  either 
to  defeat  it.^^  From  this  principle  results  the  preference 
of  bequests  in  lieu  of  dower  above  other  bequests,  which  is 
more  fully  discussed  hereafter.^i 

And  these  features  of  the  law  of  dower — ^its  superiority 
to  the  will  of  the  husband,  or  to  his  debts — ^though  they 
resulted  from  the  common  law  view  of  dower  as  a  vested 
interest,  are  retained  in  the  states  where  dower  vests  only 
at  the  husband's  death. 

Dower  arises  not  from  the  contract  of  the  parties,  but 
from  the  positive  provisions  of  the  law.  The  law-making 
power  can  limit  or  qualify  it,  and  has  done  so  in  almost 
every  jurisdiction.    It  is  therefore  subject  to  the  inheritance 


26-^ee  Ch.  XVI. 

27— Stat  3  ft  4  WiUiam  TV,  Ch. 
105»  §  4;  Rowland  v.  Cuthbertson, 
L.  R.  8  Eq.  466;  Lacey  v.  HiU,  L. 
R.  19  Eq.  346. 

28—4  Kent's  Comm.  60. 

29— See  poet,  §  107. 

30 — Crocker    v.    Fox,    1    Root 


Root  (Conn.)  50;  Combs  v.  Young, 
4  Terg.  (Tenn.)  218,  26  Am.  Dec. 
225. 

As  to  the  priority  between 
dower  and  a  purchase-money 
mortgage  or  vendor's  Hen,  see  the 
very  full  note,  48  L.  R.  A.  (N.  S.) 
540-561. 


(Conn.)    227;    Calder   v.   Bull,    2         31— See  post,  §  107. 
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tax  on  property  which  may  "pass  by  will  or  by  the  intes- 
tate laws."82 

Dower  at  the  common  law,  if  the  heir  refused  to  assign 

it  to  the  widow,  could  only  be  recovered  by  an  elaborate  and 

expensive  suit,  the  Writ  of  Bight  of  Dower;  but  by  the 

modern  American  practice  dower  is  assigned  to  the  widow 

by  the  Court  of  Probate  (Surrogate's  Court  or  Orphans' 

Court,  as  the  same  court  is  variously  called),  as  a  part  of 

the  settlement  of  the  estate.^* 

§  103.  Ftve  methods  of  barring  dower.  The  burdensome 
incumbrance  cast  upon  all  the  husband's  real  estate  by  the 
existence  of  his  wife's  inchoate  right  of  dower  led  to  the 
adoption  of  various  devices  to  avoid  it  until,  as  Blackstone 
says:  "Upon  preconcerted  marriages,  and  in  estates  of 
considerable  consequence,  tenancy  in  dower  happens  very 
seldom."^*  Five  modes  of  barring  dower  have  had  suf- 
ficient legal  recognition  to  require  mention.  First,  the 
grant  of  dower  ad  ostium  ecclesiae;  second,  common  law 
jointure;  third,  equitable  or  statutory  jointure,  or  ante- 
nuptial agreement;  fourth,  devise  or  bequest  in  lieu  of 
dower,  which  the  widow  accepts ;  fifth,  divorce,  or  the  wife's 
elopement.  To  these  might  be  added,  as  a  sixth  mode  of 
barring  dower,  the  release  by  the  wife  of  her  dower,  by 
joining  in  the  husband's  deed,  already  spoken  of. 

§  104  A-  Dower  ad  ostium  ecclesiae.  The  first  method  de- 
vised for  affecting  this  purpose  was  by  the  definite  grant 
to  her,  at  the  church  door,  and  as  a  part  of  the  marriage 
ceremony,  of  certain  lands  for  her .  dower.  This  endow- 
ment, if  assented  to  by  the  ynte  at  the  time,  was  binding 
upon  her  as  well  as  upon  the  husband ;  otherwise  she  had 


82— State  r.  Dunn,  174  IT.  C.  679, 
Ann.  Cas.  1918  B  1066;  Billings  r. 

People,  189  IH.  472,  59  L.  R.  A. 
807.  Contra,  Crenshaw  v.  Moore, 
124  Tenn.  528,  34  L.  R.  A.  (N.  S.) 


1161,  Ann.  Cas.  1913  A  164  and 
note. 

33— Sliaefe  ▼.  O'Neil,  9  MasB.  9. 

34—2  Bl.  Comm.  136. 
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her  election  after  the  death  of  the  husband  to  claim  her 
common  law  dower.  If  she  had  assented  to,  or  afterwards 
elected  to  take»  the  dower  ad  ostium,  she  might  immediately 
enter  upon  it  at  her  husband's  death,  without  any  process. 
This  is  said  to  have  been  the  most  usual  species  of  dower 
in  the  twelfth  century,  but  it  afterward  fell  into  disuse,^* 
jointure  having  become  the  more  common  substitute  for 
dower.  From  this  practice  came  the  familiar  but  rather 
unmeaning  phrase  in  the  Anglican  marriage  service :  '^ith 
all  my  worldly  goods  I  thee  endow.'*** 

§  105.  B.  Common  law  jointure.  Jointure  is  defined  by 
Coke,  followed  by  Blackstone,^^  to  be  "a  competent  liveli- 
hood of  freehold  for  the  wife,  of  land  and  tenements,  to 
take  effect,  in  profit  or  possession,  presently  after  the  death 
of  the  husband,  for  the  life  of  the  wife  at  least.''^^ 

"These  four  requisites  must  be  punctually  observed:  1. 
The  jointure  must  take  effect  immediately  on  the  death  of 
the  husband.  2.  It  must  be  for  her  own  life  at  least,  and 
not  pur  auter  vie,  or  for  any  term  of  years  or  other  smaller 
estate.  3.  It  must  be  made  to  herself,  and  to  no  other  in 
trust  for  her.  4.  It  must  be  made,  and  so  in  the  deed  par- 
ticularly expressed  to  be,  in  satisfaction  of  her  whole 
dower,  and  not  of  any  particular  part  of  iV^^ 

In  the  definition  of  jointure  given  by  Coke  and  Blackstone 
the  assent  of  the  future  wife  is  not  stated  as  an  essential 
element ;  whether  such  assent  was  necessary,  if  the  jointure 


86—2  Bl.  Comm.  132-135. 

38—^  Bl.  Comm.  134,  note  p. 

87— CJo.  Litt,  86  B.;  Vernon's 
Case,  4  Coke  Rep.  2;  2  Bl.  Comm. 
137. 

38 — It  is  commonly  regarded  as 
&  common  law  estate,  but  really 
rested  on  the  terms  of  the  Statute 
of  Uses,  27  Henry  VIII,  Ch.  10,  as 
pointed  out  by  Blackstone ;  but  as 
that  statute  antedated  the  earliest 


American  settlements,  it  was  a 
part  of  the  body  of  existing  Eng- 
li^  M'w  brought  to  America  by 
our  first  colonists.  Hastings  v. 
Dickinson,  7  Mass.  153,  6  Am.  Dec. 
34;  Bigelow  v.  Hubbard,  97  Mass. 
195;  Oelzer  y.  Gelzer,  Bailey's  Eq. 
(S.  C.)  387,  23  Am.  Dec.  180. 

39—2  Bl.  Comm.  138;  Saandert 
V.  Saimders,  144  Mo.  482. 
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were  found  to  have  made  a  competent  provision  for  the 
wife's  support,  was  an  unsettled  question  until  the  case  of 
the  Earl  of  Buckingham  v.  Drury,  decided  in  the  House  of 
Lords  in  1672,  when  it  was  decided  by  a  divided  court, 
Lords  Hardwick  and  Mansfield  being  in  the  majority,  that 
the  jointure  depends  for  its  validity  on  the  sufficiency  of 
the  provision  made,  and  not  on  the  assent  of  the  wife,  and 
therefore  that  it  is  binding  upon  her,  if  found  to  be  ade- 
quate, though  she  were  then  an  infant  and  incapable  of 
binding  herself  by  a  contract.*** 

§  106.  C  Equitable  or  statutory  jointure.  It  has  already 
been  pointed  out  in  a  previous  chapter  that  a  husband  and 
wife  might  make  a  contract  before  marriage  for  the  ad- 
justment of  their  property  rights,  which,  if  it  were  fair  and 
reasonable,  and  made  without  either  party  taking  any  un- 
just advantage  of  the  other,  would  be  carried  out  in  equity, 
A  frequent  element  in  such  agreement  is  a  provision  that 
the  wife  shall  claim  or  have  no  dower  in  the  event  of  sur- 
viving her  husband,  and  such  provision  for  the  substitu- 
tion of  other  benefits  for  dower  is  sometimes  called  an 
equitable  jointure ;  it  differs  from  the  legal  jointure  in  that 
the  estate  or  other  advantage,  which  the  wife  receives,  need 


40--'Earl  of  Buckingham  v. 
Drury  (often  cited  as  Drury  v. 
Drury),  5  Brown's  Par.  Gas.  670, 
also  reported  in  2  Eden  39,  60, 
and  in  4  Brown's  Ch.  Cas.  506, 
note.  The  opinion  is  aiso  given  in 
fuU  In  8  Wend    (N.  Y.)  297,  note. 

This  decision  was  followed  very 
reluotantly  in  New  York:  McCar- 
tee  V.  TeUer,  8  Wend.  (N.  Y.)  267, 
289;  Temple  v.  Hawley,  1  Sandf. 
Ch.  153;  but  it  has  now  been  es- 
tablished in  many  states  that  the 
wife  has  her  election  after  the 
husband's  death  to  claim  her 
dower  or  to  keep  her  jointure,  un- 


less it  was  assented  to  by  her  be- 
fore the  marriage.  See,  for  in- 
stance. Revised  Laws,  Mass., 
(1902)  Ch.  132,  §  6;  Real  Property 
Law  (N.  Y.);  §  197;  Glase  v.  Da- 
vis, 118  Ind.  593. 

In  Shaw  v.  Boyd,  5  S.  ft  R.  (Pa.) 
309,  9  Am.  Dec.  368,  it  was  held 
that  an  equitable  Jointure,  that  is, 
a  substitution  of  personal  prop- 
erty for  dower  by  ante-nuptial 
agreement,  was  of  no  effect  if  the 
wife  was  a  minor,  both  when  the 
agreement  was  made  and  when, 
after  her  husband's  death,  she 
ceived  the  stipulated  benefits. 
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not  be  the  precise  legal  interest  in  real  estate  required  for 
a  legal  jointure,  but  may  be  personal  property,  or  even 
the  relinquishment  of  the  husband's  right  in  her  property.*^ 
So  also  the  substitutes  for  dower,  or  for  the  statutory  right 
of  the  wife  which  replaces  dower,  often  provided  by  our 
modem  statutes,  are  sometimes  spoken  of  as  jointures, 
though  not  within  the  technical  definition  of  the  common 
law  term.*2 

§  107.  D.  Testamentary  provision  in  lieu  of  dower.  As 
already  stated,  the  husband  can  not  bar  his  wife  of  dower 
by  his  will.  If  by  the  terms  of  his  will  he  gives  her  a 
devise  or  bequest  in  lieu  of  her  dower,  this  constitutes  really 
an  offer  to  her ;  she  can  refuse  it  and  claim  her  dower ;  but 
if  she  accepts  it,  she  must  take  it  on  the  condition  on  which 
it  was  given,  and  surrender  her  right  to  dower.**    But  if 


41 — 4  Kent's  Comm.  55;  Rieger 
T.  Sctaaible,  81  Neb.  33, 17  L.  B.  A. 

(N.  S.)  86«,  16  Aniu  C&s.  700;  Ken- 
nedy V.  Kennedy,  150  Ind.  636; 
Andrews  v.  Andrews,  8  Conn.  79; 
Pierce  v.  Pierce,  71  N.  Y.  154,  27 
Am.  Rep.  22;  Blgelow  v.  Hubbard, 
97  Mam.  195;  Vincent  v.  Spooner, 
2  Cush.  (Mass.)  467;  Freeland  v. 
Freeland,  128  Mass.  509;  Hannon 
y.  Hannon,  46  Mont.  253,  Ann.  Cas. 
1914  D  616;  Cowdrey  v.  Cowdrey, 
72  N.  J.  Eq.  951;  O'Brien  v.  EUiott, 
15  Me.  125,  32  Am.  Dec.  137;  Mo- 
ran  V.  Stewart,  173  Mo.  207;  Mur- 
pby  V.  Murphy,  12  Ohio  St.  407; 
Cummings  v.  Cummings,  25  R.  I. 
528;  Chaffee  v.  Chaffee,  70  Vt.  231. 
42 — 4  Kent's  Comm.  56:  G4ase  v. 
Davis,  118  Ind.  593;  General  Stat- 
utes of  Connecticut,  1918,  §  5050, 
5054;  Chaffee  v.  Chaffee,  70  Vt  | 
231;  Bayes  v.  Howes,  113  Ky. 
465;    King  v.   King,   184  Mo.   99; 


Hlnkle  v.  Hinkle,  34  W.  Va.  142; 
Under  the  liberal  modern  doctrine 
as  to  the  right  of  a  wife  to  con- 
tract with  her  husband  during  the 
marriage  (see  ante,  §92),  she 
may  also  by  a  post-nuptial  agree- 
ment bind  herself  to  release  her 
dower  before  the  death  of  the 
husband,  and  a  fair  conscionable 
agreement  of  that  nature  will  be 
enforced  against  her  in  equity. 
Jones  V.  Fleming,  104  N.  Y.  418; 
HiU  V.  Boland,  125  Md.  113,  Ann. 
Cas.  1917  A  46  and  full  note. 
And  see  generally  the  cases  cited 
in  the  notes  to  §  92. 

43 — 4  Kent's  Comm.  58;  Reed  v. 
Dickerman,  12  Pick.  (Mass.)  146; 
Griggs  V.  Veghte,  47  N.  J.  Eq.  180; 
Vanorden  v.  Vanorden,  10  Johns. 
(N.  Y.)  30,  6  Am.  Dec.  314;  Wil- 
son's Appeal,  137  Pa.  St.  621,  21 
Am.  St  Rep.  901. 

As  to  whether  the  guardian  of 
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he  gives  her  an  estate  by  will,  and  does  not,  either  expressly 
or  by  clear  implication,  make  it  conditional  on  her  releasing 
dower,  she  may  take  both;  the  devise  or  bequest  is  inter- 
preted as  an  addition  to  the  rights  secured  to  her  by  the 
law.** 

Whether  a  legacy  or  devise  is  in  lieu  of  do  ./er,  and  puts 
the  widow  to  her  election,  depends  on  the  intention  of  the 
testator;  and  this  intention,  in  the  absence  Df  any  express 
terms  excluding  dower,  is  to  be  gathered  from  all  parts  of 
the  will.  The  presumption  is  that  the  gift  is  unconditional, 
and  that  the  wife  can  accept  it  without  relinquishing  her 
dower.*^  The  intention  to  make  the  bequest  in  lieu  of  dower 
may  be  shown  by  implication ;  but  the  implication  must  be 
clear  and  manifest.**     But  where  the  provision  for  the 


aa  insane  widow  can  miake  this 
election  for  her,  see  po8t,  §  160, 
notes  34  and  35. 

44— Church  t.  Bull,  2  DenJo  (N. 
T.)  48O9  48  Adl  Bee  754;  Thomp- 
Bon  T.  Betts,  74  Conn.  676,  92  Am. 
St.  Rep.  235;  Reed  v.  Dickennan* 
12  Pick.  (Mafis.)  146;  Cowdrey  v. 
Ctfwdrey,  72  N.  J.  Eq.  951;  Adsit 
V.  Adsit,  2  Johns.  Ch.  (N.  Y.)  448, 
7  Am.  Dec.  539;  E>yans  v.  Webb,  1 
Yeates  (Pa.)  424,  1  Am.  Dec.  308. 

45— Lord  v.  Lord,  23  Conn.  327; 
Horstmann  v.  Flege,  172  N.  Y.  381; 
Garrett  v.  Vaughn,  59  S.  C.  516. 

By  statute  in  some  jurisdictions 
the  presumption  is  reversed,  and 
the  bequest  is  presumed  to  be  in 
lieu  of  dower  unless  an  intent  to 
give  an  additional  benefit  clearly 
appears.  Reed  v.  Dickerman,  12 
Pick.  (Ma43s.)  146;  Warren  v. 
Warren,  148  HI.  641;  Sanders  ▼. 
Wallace,  118  Ala.  418;  Bayes  v. 
Howes,  113  Ky.  465;  Steams  y. 
Perrin,  130  Mich.  456;  McKee  y. 
Stuckey,  181  Mo.  719. 


46 — It  is  the  settled  rule  of  law 
"that  to  compel  the  widow  to  elect 
between  the  dower  and  a  provi- 
sion made  for  her  in  ^.he  will, 
where  the  testator  had  not  in 
terms  declared  his  Intention  on 
the  subject,  it  was  not  sufficient 
that  the  will  rendered  it  doubtful 
whether  he  intended  that  she 
should  have  her  dower  in  addition 
to  that  provision;  but  that  to  de- 
prive her  of  dower,  the  terms  and 
prorvdsions  of  the  will  must  be  to- 
tally inconsistent  with  her  claim 
of  dower  in  the  property  •  •  • 
so  that  the  Intention  of  the  tes- 
tator in  relation  to  some  part  of 
the  property  devised  to  others 
Would  be  defeated  if  mich  claim 
should  be  allowed."  Church  v. 
BuU,  2  Denio  (N.  Y.)  430,  43  Am. 
Dec.  754. 

Re  Hatch's  Estate,  62  Yt  800, 22 
Am.  St  Rep.  100;  Bennett  v. 
Packer,  70  Conn.  357,  66  Am.  St 
Rep.  112;  Warner  v.  Hamill,  134 
Iowa  279;  Jackson  v.  Churchill,  7 
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widow  made  by  the  will  much  exceeds  her  statutory  share, 
and  to  permit  her  to  receive  both  would  defeat  the  provi- 
sions made  for  other  beneficiaries  by  the  will,  she  will  be 
put  to  her  election.*'' 

The  inference  that  a  bequest  or  devise  is  intended  to  be 
in  lieu  of  dower  may  aris^  from  the  bequest  itself,  as  if  tiie 
will  should  give  her  half  of  all  his  estate  for  life,  or  from 
other  parts  of  the  will  in  which  he  makes  other  dispositions 
which  are  evidently  inconsistent  with  her  taking  dower. 

If  a  widow  takes  a  devise  or  legacy  in  lieu  of  dower,  she 
is  regarded,  as  to  such  provision,  as  a  purchaser  rather  than 
a  gratuitous  beneficiary;  her  interest  is  preferred  to  that 
of  other  legatees,  and  will  not  abate  in  case  of  deficiency 
of  assets  to  pay  all  the  legacies.*^ 


Cow.  (N.  T.)  287, 17  Am.  Dec.  514; 
KoYallnka  y.  Schlegel,  104  N.  Y. 
125,  68  Am.  Rep.  494;  Gordon  y. 
dteyene,  2  HUl  Eq.  (S.  C.)  46.  27 
Am.  Dec.  446;  Pickett  v.  Peay,  3 
Brev.  (S.  G.)  545,  6  Am.  Dec.  694; 
Hlgginbotham  y.  Cornwell,  8 
Qratt.  (Va.)  83,  56  Am.  Dec.  130. 

47— Re  PorceU,  26  R.  I.  553; 
Lord  r.  Lord,  23  Comi.  327;  Re 
Zalirt,  94  N.  Y.  605;  Re  Gordon, 
172  N.  Y.  25,  92  Am.  9t  Rep.  689; 
Griggs  V.  Veghte,  47  N.  J.  Eq.  180 ; 
Helme  y.  9traiter,  52  N.  J.  Eq.  599; 
Re  Gotzlan,  34  Minn.  159,  67  Am. 
Rep.  43;  McKee  y.  Stuckey,  181 
Mo.  719;  White  v.  White,  16  N.  J. 
L.  202,  31  Am.  Dec.  232. 

In  Lewis  y.  Smdth,  9  N.  Y.  502, 
61  Am.  Dec.  706,  a  deylse  axkd  be- 
quest of  all  the  testator's  real  and 
personal  estate  to  his  widow  for 
life  was  held  not  to  be  in  lieu  of 
ddwer,  testator  halving  sold  real 
estate  in  which  the  dower  right 
would  exceed  in  yalue  a  life  es- 
tate in  what  he  retained. 


48— Moore  y.  ilden,  80  Me.  801, 
e  Am.  St  Bep.  dOS;  Security  Co. 
y.  Bryanty  52  Conn.  311,  52  Am. 
Rep.  599;  Clayton  y.  Aiken,  38  Ga. 
320,  t'  Am.  Dec.  393;  Tollard  y. 
Tollard,  1  Allen  (Mass.)  490; 
Howard  v.  Francis,  30  N.  J.  Eq. 
444;  Waaker'e  Appeal,  175  Pa.  St. 
60;  OyisFton  y.  Lea,  108  Tenn.  505. 

The  bequest  of  a  specific  sum  in 
lieu  of  dower  is  always  to  be  con- 
strued as  if  the  words,  "to  be  paid 
in  full  in  preference  to  all  other 
legacies,"  "were  added.  A  provi- 
sion that  "If  any  estate  shall  not 
be  sufficient  to  pay  In  full  the 
aforesaid  legacies,  then  the  deylse 
to  my  wife  and  to  A  shall  be  paid 
first,  in  full,  and  the  other  devises 
pro  rata,"  does  n6t  take  away  the 
preference  of  the  widow  over  A, 
and  her  legacy  will  be  paid  in  full 
before  A  receives  anything.  Se- 
curity Co.  y.  Bryant,  52  Conn.  311, 
52  Am.  Rep.  599. 

Not  only  will  g^ieral  legacies 
be  abated,  if  needed  to  satle^  a 
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§  108.  E.  Divorce  or  elopement  of  the  wife.  As  early  as 
1285  Parliament  enacted  that  if  a  wife  eloped  from  her 
husband  and  lived  with  an  adulterer,  she  should  be  barred 
of  her  dower.*^  A  divorce  a  vinculo^  which  at  the  common 
law  was  only  effected  by  special  act  of  Parliament,  was  also 
regarded  as  putting  an  end  to  dower ;  since  one  could  not  be 
the  widow  of  a  man  at  his  death  if  she  had  during  his  life 
ceased  to  be  his  wife.^^  In  some  of  the  American  states 
the  rule  of  the  Statute  of  Westminster  is  in  force,  either 
by  its  adoption  as  a  part  of  the  common  law  or  by  re-enact- 
ment.5^  In  others  such  misconduct  on  the  part  of  the  wife 
is  not  per  se  a  bar  to  dower.  The  greater  ease  of  divorce 
proceedings  in  modem  times  makes  that  the  appropriate 
mode  of  redress  for  a  husband  whose  wife  has  grossly  mis- 


bequest  in  Ilea  of  dower,  but  also 
specific  legacies,  and  specific  de- 
vises of  laud.  Borden  v.  Jenks, 
140  Mass.  562,  54  Am.  Rep.  507. 

"The  weight  of  authority  holds 
that  she  Is  a  purchaser,  so  far  as 
to  have  a  prior  right  over  all 
other  legatees  and  devisees;  but 
that  her  claim  must  yield  to  that 
of  creditors."  Steele  y.  Steele,  64 
Ala.  438,  38  Am.  Rep.  15.  On  the 
other  handy  in  Hall's  case,  1 
Bland  (Md.)  208,  17  Am.  Dec.  275, 
it  is  held  that  her  legacy  is  pre- 
ferred even  to  the  claimfs  of  cred- 
itors, to  the  extent  of  the  ralue  of 
her  dc^er. 

49— The  Statute  of  Wesitminster, 
13  Ed.  I,  Ch.  34;  2  Bl.  Comm.  130; 
4  Kent's  Comm.  52. 

50 — **Uhi  nullum  matrimonium, 
ibi  nulla  dos."  2  Bl.  Comm.  130; 
4  Kent's  Comm.  54. 

51— €o  the  first  statute  confer- 
ring dofwer  in  Connecticut  im^ 
posed  the  condition  that  the  wife 
should  be  "llivlng  with  her  hus- 


band In  this  Colony,  or  otherwise 
absent  from  him  with  his  consent, 
or  through  his  mere  default  or  in- 
evitable Providence,  or  in  case  of 
Divorce,  where  she  is  the  inno- 
cent party."  Laws  of  Conn.  Col- 
ony, 1673,  Page  21;  Peck  on  the 
Law  of  Husband  and  Wife  in  Con- 
necticut, §  120.  This  qualification 
still  remains,  in  substance,  In  the 
Connecticut  law. 

Real  Property  Law  (N.  Y.) 
I  196. 
I  Payne  ▼.  Dotson,  81  Ma 
I  145,  51  Am.  Rep.  225;  Bell  v. 
I  Nealy,  1  Bailey  L.  (N.  C.)  312,  19 
Am.  Dec.  686;  Daniels  v.  Taylor, 
76  C.  C.  A.  139,  7  Ann.  Cas.  352, 
stating  the  law  of  Arlcansas  and 
I  the  Indian  Territory;  Sargent  vi 
'  North  Cumjierland  Mfg.  Co..  112 
Ky.  888;  Phillips  v.  Wiseman,  131 
N.  C.  402;  Reel  v.  Elder,  62  Pa.  9t 
308,  1  Am.  Rep.  414;  Beaty  v. 
Richardson,  66  9.  C.  173,  46  L.  R. 
A.  517. 
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behaved,  and  who  desires  release  from  his  marital  obliga^ 
tions.*^2 

The  common  law  rule  that  divorce  ex  proprio  vigore  puts 
an  end  to  the  wife's  dower  right  is  in  force  in  the  United 
States,  except  where  it  has  been  altered  by  statute.''^  But 
in  many  of  the  states  statutes  have  been  passed  preserving 
to  the  wife  her  right  of  dower,  if  she  has  obtained  the 
divorce  for  the  misconduct  of  the  husband.^^  Extraordinary 


52— Bryan  ▼.  Batcheller,  6  R.  I. 
643,  78  Am.  Dec.  454;  Lakln  ▼. 
Lakin,  2  Allen  (Mass.)  45;  Grover 
v'.  Clements,  71  Ark.  565,  100  Am. 
St  Rep.  91;  Littlefleld  y.  Paul,  69 
Me.  527;  Norton  v.  Tufts,  19  Utah  I 
470.  See  Schlffer  v.  Cruden,  64 
N.  Y.  47. 

53— Wood  T.  Wood,  59  Ark.  441, 
43  Am.  St.  Sep.  42, 28  L.  B.  A.  157; 
Barrett  v.  Failing,  111  U.  S.  523; 
Fletcher  y.  Monroe,  145  Ind.  56; 
Marvin  T.  Marvin,  59  Iowa  699; 
Hatch  V.  Small,  61  Kan.  242; 
CKMalley  v.  O'Malley,  46  Mont.  549, 
Ann.  Cas.  1914  B  662  and  note; 
Pullen  V.  Pullen,  52  N.  J.  Eq.  9; 
Allen  y.  Austin,  21  R.  I.  254; 
Cralle  v.  Ctalle,  79  Va.  182. 

It  has  been  decided  in  New 
York  that  if  a  marriage  has  been 
annulled  because  of  the  existence 
of  a  prior  wife,  the  second  wife 
cannot  claim  dower;  although  the 
annulment  was  under  the  "Enoch 
Arden  Law''  (see  ante,  §  38,  note 
22),  by  which  the  second  mar- 
riage continued  in  force  until  an- 
nulled, the  children  were  legiti- 
mated, and  the  parties  not  guilty 
of  bigamy.  Price  v.  Price,  124  N. 
Y.  589,  12  L.  R.  A.  359. 

As  to  the  effect  of  a  foreign 
difvorce  on  (a)  prospective  and  (b) 


vested  dower  rights,  see  Van 
Blaricum  v.  Larson.  205  N.  Y.  355, 
41  L.  R.  A.  (N.  a)  219  and  note, 
Ann.  Cas.  1913  E  553  and  note. 

54 — See  the  terms  of  the  Con- 
necticut Act  of  1673,  quoted  in 
note  51.  Stilson  v.  Stilson,  46 
Conn.  15;  Walt  v.  Waft,  4  JT.  T. 
95$  Stahl  V.  Sitahl,  114  111.  375; 
Lakln  v.  Lakin,  2  Allen  (Mass.) 
45;  Saunders  v.  Saunders,  144  Mo. 
482;  Juller  v.  Julier,  62  Ohio  St. 
90,  78  Am.  St.  Rep.  697. 

In  Michigan,  if  a  divorce  is 
granted  to  the  wife  for  the  hus- 
band's fault,  the  wife  is  at  once 
entitled  to  take  possession  of  her 
dower,  as  if  the  husband  were 
dead.  Percivai  v.  Percival,  56 
Mich.  297.  So  also  in  Nebraska; 
Tatro  V.  Tatro,  18  Neb.  395,  53 
Am.  Rep.  820;  and  in  Minnesota; 
Keith  v.  Mellenthin,  92  M&nn.  537, 
104  Am.  St  Rep.  679. 

In  Nefw  York  a  distinction  is 
made  between  dower,  the  right  to 
which  is  inchoate  during  the  mar- 
ric^ge,  and  the  right  to  inherit  a 
share  of  the  husband's  property, 
which  springs  up  at  his  death;  and 
a  divorce  even  for  the  husband's 
adulitery  is  held  to  bar  the  latter 
right.  Re  Ensign,  103  N.  Y.  284» 
57  Am.  Rep.  717. 
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complications  have  occasionally  arisen  in  case  of  divorce 
for  the  husband's  fault  followed  by  his  remarriage.'^'* 

Even  where  the  divorced  wife  would  otherwise  retain 
her  dower,  if  alimony  is  awarded  and  paid,  that  bars  dower; 
the  award  of  alimony  being  a  final  adjustment  of  the  prop- 
erty rights  of  the  wife.^* 

§  109.    The  rights  of  the  wife.    B.   Her  right  of  sticees" 


55 — In  Brown's  Appeal,  72  Conn. 
148,  49  L.  R.  A.  144,  an  extraor- 
dinary state  of  things  led  to  an  in- 
teresting decision.  One  Brown, 
bad  successively  married  two 
women  and  been  divorced  from 
each  for  bis  own  fault,  and  then 
m«urried  a  third,  and  died,  leaving 
her  surviving.  Each  of  the  three 
"widows"  claimed  dower;  and  the 
claim  of  the  two  divorced  wives 
was  supported  by  the  plain  lan- 
guage of  the  statute  (see  note  51). 
But  the  court  held  that  when  the 
law  permits  a  divorced  man  to  re- 
marry It  necessarily  intends  that 
all  marital  relations  between  him- 
self and  the  divorced  wife  shall 
be  at  an  end;  that  he  cannot  have 
two  wives  or  leave  two  widows 
(still  lees  /three);  and  that  this 
necessary  Implication  of  the  law 
win  prevail  over  tim  letter  of  the 
statute  relating  to  dower.  The 
last  wife  was  held  therefore  to  be 
the  only  widow,  and  the  only 
dowrese.  , 

In  MoCraney  r.  McCraney,  5 
Iowa  232,  68  Aol  Dec.  702,  the 
divorce  was  for  the  wife's  fault, 
and  the  husband  re-married.  The 
first  Wife  then  obtained  a  divorce 
modifying  the  divorce  judgm:en/t  so 
far  only  as  to  restore  her  right  of 
dower  and  of  succession.    "Such  a 


decree  is,  we  think,  both  logically 
and  legally  inconsisteuit,  and  can- 
not be  supported  either  upon  prin- 
ciple or  authority.  There  oannot 
be  two  widows  lawfully  entitled 
to  dower,  any  more  t3ian  there 
can  be  two  wives  legally  entitled 
to  the  support,  oare,  protection 
and  name  of  the  husband." 

On  the  other  hand  it  was  held 
under  circumsrtancee  similar  to 
those  existing  in  Brown's  Appeal, 
there  being  however  two  wives 
instead  of  three,  that  the  first  wife 
retained  her  dower,  and  the  sec- 
ond also  took  dower,  subject  to 
the  prior  incumbrance  of  the  first 
dower.    Stahl  v.  dtahl,  114  111.  375. 

56— Adams  v.  Story*  185  HL  448, 
25  Am.  St  B^p^  S9S,  11  L.  B.  A. 
790;  Tatro  v.  Tatro,  18  Neb.  395, 
58  Am.  Rep.  820;  Julier  v,  Julier, 
62  Ohio  St.  90,  78  Am,  9t.  Rep. 
697  (but  see  DeWitt  v.  DeWftt,  67 
Ohio  St  340);  Gallager  v.  Gal- 
lager,  101  Wis.  202;  Harris  v.  Da- 
vis, 115  Oe.  950.  In  Chicago  Title 
€k>.  V.  Danforth,  236  111.  554,  19  U 
R.  A.  (N.  S.)  386,  the  same  rule 
is  applied  to  the  divorced  wife's 
claim  to  a  sum  which  had  been 
agreed  upon  as  a  substitute  for 
dower  by  an  antenuptial  agree^ 
ment 
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aion  in  his  personal  property.  By  a  statute  of  the  reign  of 
Charles  II  (1671)  it  was  provided  that  the  wife  should 
have  one-third  of  her  husband's  personal  property  at  his 
death,  or  one-half  if  there  were  no  children.*^^  This  same 
rule  has  been  so  generally  adopted  that  it  may  fairly  be 
called  the  American  common  law;  though  it  rests  upon 
express  statutes  in  each  jurisdiction. 

But  this  interest  differs  from  dower  in  that  it  is  a  mere 
right  of  inheritance.  It  takes  effect  only  in  the  intestate 
estate  left  by  the  husband  after  payment  of  his  debts ;  and 
is  therefore  subject  to  be  defeated,  either  by  the  husband's 
debts,  or  by  the  legacies  given  in  his  will.^^  And  a  gift  by 
the  husband  of  a  large  part  or  of  the  whole  of  his  personal 
property  on  the  eve  of  his  deaths  by  which  his  wife  loses 
her  expected  portion,  is  usually  held  to  be  valid  and  effective 
against  her  if  it  was  an  actual  and  bona  fide  gift,  and  free 
from  any  other  fraud  than  the  intention  to  defeat  the  wife's 
succession.*^® 


67—2  Bl.  Gomm.  616;  2  Kent's 
Gamm.  421. 

58 — Robertson  t.  Robertson,  147 
Ala.  311.  3  U  R.  A.  (N.  S.)  774,  10 
Ann.  Gas.  1051;  Holmes  v. 
Holmes,  3  Paige  Gh.  (N.  T.)  363; 
Re  Ensign,  103  N.  Y.  284,  67  Am. 
Rep.  717.  At  the  ancient  com- 
mon law  the  wife  was  entitled  to 
the  same  portion  of  her  husband's 
personal  estate,  as  her  pars  ra- 
tionabUia,  which  he  could  not  take 
from  her  by  his  will.  2  Bl.  Gomm. 
492,  403.  And  in  Maryland  this 
ancient  rule  has  been  fol- 
lowed from  the  earliest  times. 
Griffith  V.  Griffith,  4  Harris  & 
McH.  (Md.)  101,  (1793);  Coombs 
V.  Clements,  4  Harris  &  J.  (Md.) 
480;  Hays  v.  Henry,  1  Md.  Ch.  337. 

59 — "Some  courts  have  gone  to 
the   extent  of   declaring  that   a 


wife,  because  she  Is  a  wife,  has  a 
tangible  and  valuable  interest  in 
her  husband's  estate  springing 
from  the  marriage  itself,  which 
the  law  recognizes  and  protects, 
and  that  a  voluntary  gift  by  the 
husband  tto  a  tbird  party  may  be 
a  fraud  upon  that  interest,  and 
upon  her  claim  to  a  distributive 
share.  But  the  almost  overwhelm- 
ing weighit  of  authority  is  to  the 
contrary.  And  We  think  that  by 
that  weight  of  authority  the  rule 
is  established  that  the  law  places 
no  restriction  or  limitation  on  the 
power  of  the  husband  to  make 
such  disposition  by  gift,  voluntary 
conveyance,  or  otherwise,  of  his 
personal  property  during  his  life- 
time as  he  may  wish,  even  though 
his  wife  is  thereby  deprived  of  the 
distributive  share  therein  which 
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This  right,  like  that  of  dower,  is  often  barred  by  ante- 
nuptial or  post-nuptial  agreements,  by  which  some  other 
advantage  is  given  to  the  wife  in  consideration  of  her 
abandonment  of  her  right  of  succession;  and  such  agree- 
ments, if  reasonable  and  fairly  made,  are  conmionly  held 
valid  and  binding.^o 


would  otherwlae  liaU  to  her  upon 
his  death.  He  may  by  gifit  dispoee 
of  his  personal  property  abso- 
lutely, without  the  concurrence 
and  against  the  will  of  his  wife, 
exonerated  from  all  claim  by  her, 
provided  the  transaction  is  not 
merely  colorable,  and  Is  unat- 
tended by  facts  indicative  of  some 
other  fraud  upon  her  than  that 
arising  from  his  absolute  trans- 
fer to  prevent  her  having  an  in- 
terest therein  after  his  death.  To 
hold  that  a  wife  has  a  vested  in- 
terest in.  her  husband'-s  vested 
estate,  that  he  is  unable  to  divest 
in  his  lifetime,  would  be  disas- 
trous to  trade  and  commerce." 
Wright  T.  Holmes,  100  Me.  608^  8 
L.  &  1«  (H.  St)  769»  4  Ann.  Cas. 
58S. 

Other  cases  in  which  ante 
mortem  gifts  are  sustaiined 
against  the  claims  of  the  wife  are 
Robertson  v.  Robertson,  147  Ala. 
311,  3  L.  R.  A.  (N.  S.)  774,  10  Ann. 
Cas.  1051;  Lines  v.  Lines,  142  Pa. 
St.  149,  24  Am.  St  Rep.  487; 
Cranson  t.  Cranson,  4  Midi.  230, 
66  Am.  Dec.  534;  Holmes  v. 
Holmes,  3  Paige  Gh.  (N.  Y.)  363; 
Cameron  v.  Cameron,  10  Sm.  &  M. 
(Miss.)  394,  48  Am.  Dec.  759; 
Hays  V.  Henry,  1  Md.  Ch.  337; 
SamsoQ  T.  Siamison,  67  lorwa  253; 
Small  V.  Small,  56  Kan.  1,  54  Am. 
St  Rep.  581,  30  L.  R.  A.  243;  Trab- 


bic  T.  Trabbic,  142  Mich.  887.  But 
a  gift  eauaa  mortia,  to  take  effect 
only  from  the  husband's  death,  is 
testamentary  in  its  nature,  and 
the  widow's  right  of  succession 
prevails  over  it  Hatcher  v.  Bu- 
ford,  60  Ark.  169,  27  L.  R.  A.  507. 

In  the  following  cases  such 
gifts  have  been  held  invalid  in  fa- 
vor of  the  wife  on  particular  cir- 
cumstances existing  in  the  par- 
ticular case:  Brown  v.  Crafts,  98 
Me.  40;  Leonard  v.  Leonard,  181 
Mass.  458,  92  Am.  St  Rep.  426; 
Walker  v.  Walker,  66  N.  H.  390, 
49  Am.  St  Rep.  616,  27  L.  R.  A. 
799;  Re  Hummel,  161  Pa.  St  215; 
Nichols  V.  Nichols,  61  Vt  426. 

Thayer  v.  Thayer,  14  Vt  107,  89 
Am.  Dec.  211;  Mteinikee  v.  Beard, 
85  Ky.  20;  Murray  v.  Murray,  90 
Ky.  1,  8  L.  R.  A.  95;  and  Smith  v. 
Smith,  22  Col.  480,  55  Am.  St  Rep. 
142,  34  L.  R.  A.  49,  seem  to  hold 
the  mere  fact  that  a  gift  was  in- 
tended to  prevent  the  wife's  suc- 
cession sufficient  to  make  it  void- 
able by  her. 

60 — Staub's  Appeal,  66  Conn. 
127;  Paine  v.  Hollister,  139  Mass. 
144;  McNutt  v.  McNutt,  116  Ind. 
645,  2  L.  R.  A.  372;  Pierce  v. 
Pierce,  71  N.  Y.  154,  27  Am.  Rep. 
22;  Young  v.  Hicks,  92  N.  Y.  235; 
DitsoQ  V.  Ditson,  85  Ohio  276; 
Hafer  v.  Hafer,  33  Kan.  449.  And 
see  the  cases  cited  in  ch.  XIII, 
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There  is  a  strongly  marked  tendency  in  modem  legisla- 
tion to  abolish  both  dower  and  the  above  defined  right  of 
succession,  to  make  the  ri^t  of  the  surviving  husband  or 
wife  to  the  other's  property  identical,  and  also  to  abolish 
all  distinctions  between  real  and  personal  property  as  to 
the  rights  of  marital  succession  therein.  Umder  tt3ies0 
statutes,  the  wife's  right  of  succession,  like  her  dower  at 
the  common  law,  is  commonly  made  superior  to  the  hus- 
band's testamentary  power;  but  it  may  be  barred  by  her 
acceptance  of  a  testamentary  provision,  which  by  express 
provision  or  by  clear  implication  is  given  in  lieu  of  such 
statutory  share.*^ 

§  110.  Quarantine,  pan^ihemaUay  and  the  widow's  aOow- 
ance.  Other  special  rights  of  the  widow  in  her  husband's 
estate  are  her  "quarantine,"  a  right  of  remaining  in  the 
family  mansion  for  forty  days  after  her  husband's  death, 
during  which  time  her  dower  was  to  be  assigned  to  her,*^ 
which  has  been  replaced  in  American  probate  law  by  her 
right  to  occupy  the  family  home  during  the  settlement  of 
the  estate  or  for  a  reasonable  time;  her  ''paraphernalia," 
that  is,  her  clothing  and  jewels,  which,  while  they  are  the 
husband's  property  during  the  marriage  at  common  law, 
become  hers  at  his  death,  unless  needed  to  pay  his  debts  ;^^ 
and  the  right  of  the  widow,  universal  in  the  United  States, 
though  depending  on  the  terms  of  the  various  statutes,  to 
a  reasonable  allowance  for  her  support  during  the  settle- 


notes  3-7,  11-12.  Contra,  under 
the  older  la'w,  SuAlings  v.  Rich- 
mond, 5  Allen  (Mass.)  187,  87  Am. 
Dec.  742. 

61 — ^As  to  bequests  In  lieu  of  the 
widow's  right  of  succession,  see 
Grant  t.  Stimpson,  79  Conn.  617; 
Shipman  v.  Keyes,  127  Ind.  353. 
See  also  the  cases  cited  in  notes 
44  to  47,  in  many  of  which  the 
wife's  statutory  share  of  personal 


property  was  barred  by  the  will 
together  with  dower. 

62—2  Bl.  Comm.  135. 

63—2  Bl.  Comm.  435;  Howard  T. 
Menifee,  5  Ark.  668;  Rawson  ▼. 
Penn.  Railway  Co.,  48  N.  T.  212, 
8  Am.  Dec.  543;  Whiton  T.  Sny- 
der, 88  N.  Y.  299;  Farrow  ▼.  Par- 
row,  72  N.  J.  Eq.  421.  And  see» 
ante,  i  70, 
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ment  of  the  husband's  estate,  which  takes  precedence  even 
of  his  debts.** 


64 — ^Tliat  even  the  wldow'fl  al- 
lowance mlffbit  be  barred  by  ante- 


nuptial contract,  see  cmt^,  I  91, 
note  8. 


CHAPTER  XV 

THE    EQUITABLE    DOCTRINE    OF   THE    MARRIED 
WOMAN'S  SOLE  AND  SEPARATE  ESTATE. 

§  111.  The  two  great  modes  of  refomi:  first  equitable, 
later  statutory.  In  the  last  four  chapters  we  have  consid- 
ered the  common  law  system  of  property  rights  of  husband 
and  wife. 

It  has  already  been  pointed  out  that  this  system  ceased 
to  satisfy  the  sense  of  justice  of  the  English  and  American 
people  more  than  a  century  ago,  and  that  first  the  courts 
of  equity,  in  a  timid  and  partial  way,  and  afterward  the 
legislatures,  proceeding  sometimes  cautiously  and  by  short 
steps  and  sometimes  more  rapidly  and  radically,  effected 
what  has  finally  come  to  be  an  almost  complete  revolution 
in  the  law  of  the  married  woman's  property  rights. 

It  is  necessary  to  now  state  the  method  and  broad  results 
of  these  reforms.  It  is  impossible  to  state  the  existing  law 
in  detail ;  because  it  rests  upon  the  statutes  and  decisions 
of  each  state,  and  differs  very  greatly  in  detail.  One  can 
ascertain  the  exact  present  law  of  any  jurisdiction  only  by  a 
careful  study  of  its  statutes  and  judicial  decisions. 

Up  to  the  middle  of  the  nineteenth  century  the  courts  of 
equity  were  the  principal  instruments  of  reform;  at  that 
time  the  process  of  statutory  reform  began.  The  more 
comprehensive  reform  which  has  been  effected  by  legisla- 
tion, and  so  has  become  a  part  of  the  strict  law,  has  made 
the  equitable  system  less  important  and  in  many  states 
practically  obsolete.  But  it  is  often  of  practical  import- 
ance today;  and  it  is  of  great  historical  interest,  since  it 
was  by  the  equity  courts  that  the  ancient  common  law 
system  was  first  broken  into  and  liberalized,  and  the  equity 
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rules  became  the  basis  of  most  of  the  early  and  some  of  the 
recent  legislation. 

§  112.    The  rise  of  the  equitable  doctrine.    Several  steps 

* 

may  be  readily  distinguished  in  the  development  of  the 
wife's  equitable  estate.  In  the  first  place,  by  the  ingenuity 
of  family  solicitors,  estates  which  a  father  wished  to 
bestow  upon  his  married  daughter,  but  which  he  was  not 
willing  to  have  pass  to  the  ownership  or  control  of  her 
husband,  were  conveyed  to  some  third  party  in  trust  for  her 
separate  use  and  benefit.  Thus  no  legal  title  was  vested  in 
her  so  as  to  pass  to  the  husband,  and  the  courts  of  chancery, 
by  their  general  power  over  trusts,  could  compel  the  trus- 
tee to  carry  out  the  trust  and  use  or  pay  over  the  proceeds 
for  her  sole  use  and  benefit. 

But,  secondly,  if  the  estate  was  conveyed  to  a  married 
woman,  and  the  grant  was  clearly  expressed  to  be  for  her 
sole  and  separate  use,  free  from  any  interest  or  control  of 
the  husband,  though  the  legal  title  passed  to  the  husband, 
equity  held  him  to  be  a  trustee  for  the  wife's  separate  use.^ 


l^Among  early  English  cases, 
It  may  be  sufflcient  to  cite  Rolfe 
▼.  Budder.  Bunb.  187  (1724); 
Standford  v.  MariAiall,  2  Atk.  69 
(1740);  Darley  v.  Darley,  3  Atk. 
899  (1746) ;  Hearle  v.  Greenbank, 
3  Atk.  695  (1749) ;  Hulme  ▼.  Ten- 
nant,  1  Bro.  Oh.  16  (1778);  Dim- 
mock  T.  Atkinson,  8  Bro.  Ch.  195 
(1790). 

This  title  was  at  first  usuaUy 
created  by  conveyance  to  a  trus- 
tee for  the  "wife's  use;  but  it  was 
early  held  that  this  was  not  nec- 
essary, and  that  a  good  equitable 
estote  to  her  sole  and  separate  use 
might  be  created  by  conveyance 
directly  to  the  wife,  if  the  lan- 
guage showed  a  clear  Intent  to 


exclude  the  husband's  marital 
rights.  Rolfe  v.  Budder,  Bunb.  187 
(1724);  Darley  r.  Darley,  3  Atk. 
399  (1746);  Peacock  v.  Monk,  2 
Ves.  190  (1751);  Lee  Vw  Prieaux, 
8  Bro.  Ch.  381  (1791).  In  Harvey 
V.  Harvey,  1  P.  Wme.  126  (1710), 
the  Lord  CThancellor  left  the  ques- 
tion unsettled  whether  a  sole  and 
separate  estate  in  personal 
property  could  be  created  except 
by  means  of  a  trust,  saying:  "tJhe 
intention  being  repugnant  to  the 
rules  of  law:  viz.,  that  a  feme  co- 
vert should  have  property  in  per- 
sonal goods,  it  seems  to  me  to 
have  some  difficulty  in  It."  But 
in  Bennett  v.  Davis,  2  P.  Wms. 
816    (1725),    the   Master   of   the 
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And  at  a  later  time  when  equity  had  come  to  recognize 
ante-nuptial  or  post-nuptial  agreements  between  husband 
and  wife,  and  to  sanction  gifts  from  husband  to  vdfe,^  it 
extended  its  jurisdiction  over  the  est&tes  thus  vested  in 
married  women,  and  which  the  courts  of  law  did  not 
recognize. 

The  property  vested  in  the  wife  by  any  of  the  above 
methods  came  to  be  an  important  subject  of  equity  juris- 
prudence, and  was  technically  known  as  her  ''sole  and 
separate  estate."^ 

§  113.    The  creation  of  the  sole  and  separate  estate.    If 

the  will,  conveyance  or  gift,  by  which  the  property  came 
to  the  wife,  was  that  of  a  third  person,  it  must  clearly  ap- 
pear by  its  terms  that  the  grant  was  of  a  sole  and  separate 
estate;  otherwise  it  was  treated  as  conveying  to  her  an 
ordinary  title,  to  which  the  husband's  marital  rights  im- 
mediately attached.^    The  most  clear  and  unmistakable  in- 


Rolls  "took  It  to  be  a  clear  case 
tihat  It  was  a  trust  in  tbe  hus- 
band." 

Among  early  American  cases 
may  be  cited  Riley  ▼.  Riley,  25 
Conn.  164;  Cbrroll  v.  Lee,  3  Gill. 
&  J.  (Md.)  504,  22  Am.  Dec.  350; 
Wood  V.  Wood,  83  N.  Y.  675;  Ham- 
ilton V.  Bishop,  8  Yerg.  (Tenn.) 
33,  29  Am.  Dec.  101. 

2 — See  ante,  i  95,  note  32. 

8— Story  on  Eqnftty  Jur.,  9§  1878- 
80;  2  Kent's  Com.,  9§  162-164;  2 
Bl.  ComnL»  Cooley's  ed.,  293,  note 
3.  The  doctrine  of  sole  and  sepa- 
rate estate  had  not  become  promi- 
nent enough  in  Blackstone's  day 
to  merit  his  attention;  and  doubt- 
less that  great  commentator  saw 
little  occasion  for  reform  in  the 
common  law  of  England  which  he 
venerated  so  deeply. 

Deming  ▼.  Williams,  26  Conn. 


226,  68  Am.  Dec.  386;  Botts  ▼. 
Gooch,  97  Mo.  88,  10  Am.  St  Rep^ 
286;  CSastree  v.  Shotwell,  T3  N.  J. 
Eq.  590 ;  Re  Quinn,  144  Pa.  St.  444. 
4 — ^"An  equitable  separate  es- 
tate can  only  exist,  with  the  quali- 
fications hereinafter  noticed,  when 
It  is  made  such  in  the  gnant  of 
the  title,  by  the  use  of  unequivocal 
words  showing  an  intent  in  the 
grantor  to  exclude  the  marital 
rights  of  the  husband;  such  as  the 
words  'to  her  sole  and  separate 
use,'  or  other  words  of  like  im- 
port. If  such  "words  are  not  used, 
the  title  will  pass  to  the  married 
woman,  but  the  use  will  go  to  her 
husband  under  lAie  rules  of  the 
common  law.  In  other  words,  in- 
asmuch as  a  grant  in  general 
terms  to  a  wife  at  common  law 
conveyed  to  her  the  title,  and  her 
husband,  jure  uxoria,  at  once  be- 
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dication  of  the  grantor's  intention  is  by  placing  the  prop- 
erty in  trust ;  but  a  conveyance  expressed  to  be  "to  her  sole 
and  separate  use,"  or  to  be  "free  from  any  right  or  control 
of  her  husband/'  or  one  containing  any  similar  language, 
which  clearly  shows  the  intention  to  exclude  the  husband's 
rights,  is  sufficient  to  create  a  sole  and  separate  estate  in 
the  wife.' 

If  the  conveyance  be  from  the  husband,  different  con- 
siderations enter  into  the  interpretation  of  the  grant;  a 
gift  of  personal  property  from  the  husband  to  the  wife  is 
necessarily  interpreted  as  being  to  her  sole  and  separate 
use,  since  otherwise  the  entire  title  would  at  once  revert  to 
the  husband,  and  the  gift  be  rendered  a  nullity.^  The  same 
rule  is  applied  by  the  majority  of  courts  to  conveyances  of 
real  estate  by  the  husband  to  the  wife  (made,  of  course, 
through  a  third  person)  without  restrictive  words,  although 
the  presumption  is  not  so  clear  as  in  the  case  of  personal 
estate,  since  a  husband  might  possibly  desire  to  give  to  his 


came  seised  of  the  use,  In  order 
to  create  an  equitable  separate  es- 
tate in  the  wife  it  must  appear 
from  the  terms  of  the  grant  that 
the  grantor  Intended  that  the  wife 
should  take  both  the  title  and  use. 
The  intent  to  exclude  the  marital 
rights  of  the  husband  must  be 
clear  and  certain.  *  *  *  As 
there  are  no  words  in  the  will 
signifying  an  intent  to  exclude 
the  husband's  common  law  rights 
to  this  property,  it  ts  clear  that 
Che  defendant  had  no  separate  es- 
tate under  said  will."  Hubbard 
v.  Bugbee,  58  Vt  172. 

Vail  y.  VaU,  49  Conn.  52;  Rl(*- 
ardson  v.  De  Oiverville,  107  Mo. 
422,  28  Am.  St.  Rep.  426. 

5— Meacliam  t.  Bunting^  15K  HI. 
SSe,  47  Am.  St.  Rep.  aS9;  McMil- 


lan v.  Pecu:ock,  67  Ala.  127;  Jar^ 
vis  V.  Prentloe,  19  Conn.  272; 
Richardson  v.  De  Givervtlle,  107 
Mo.  422,  28  Am.  St  Rep.  426; 
Wood  V.  Wood.  83  N.  Y.  575 ;  Nix  r. 
Bradley,  6  Rich.  Eq.  (S.  C.)  43; 
Martin  v.  Bell,  9  Rich.  Eq.  (S.  C.) 
42,  70  Am.  Dec.  200;  Hamilton  v. 
Bishop,  8  Yerg.  (Tenn.)  33,  29 
Am.  Dec.  101 ;  Beaufort  v.  Collierp 
6  Humph.  (Tenn.)  487,  44  Am. 
Dec.  321;  Travis  y.  Sitz,  135  Tenn. 
156,  L.  R.  A.  1917  A  671;  MUler 
V.  Miller,  92  Va.  510. 

6 — Deming  y.  Williams,  26  Conn 
226,  68  Am.  Dec.  386;  Johnston  it- 
Johnston,  173  Mo.  91,  96  Am.  St 
Rep.  486,  61  L.  R.  A.  166;  Bamun^ 
y.  Le  Master,  110  Tenn.  638;  Fcx 
v.  Jones,  1  W.  Va.  205,  91  Am.  Dec^. 
383. 
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wife  the  ultimate  fee  in  land,  while  still  intending  to  eaosr- 
cise  his  usual  rights  of  a  husband  therein^ 

It  is  often  held,  too,  that  a  husband  may,  by  leaving  in 
sole  use  and  control  of  the  wife  property  in  which,  by  the 
mode  of  its  acquisition,  he  would  be  entitled  to  the  com- 
mon law  rights  of  the  husband,  confer  on  her  a  sole  and 
separate  estate ;  his  failure  to  exercise  his  rights  operating 
as  an  abandonment  of  them,  and  an  implied  gift  to  his 
wife.® 

§  114.  Incidents  of  the  estate.  The  general  rule  as  to 
the  wife's  rights  in  relation  to  her  sole  and  separate  estate 
may  be  briefly  stated  in  the  formula:  she  is,  as  to  such 
estate,  a  feme  sole  in  the  eyes  of  equity.®  She  can  bind  it 
by  her  contracts,^®  give  it  away,  even  to  her  husband 
(though  a  gift  to  her  husband  would  be  scrutinized  with 


7 — ^McMlllaa  y.  Peacock,  57  Ala. 
127;  Pitts  V.  Sberlff,  108  Mo.  110; 
Ball  y.  Ball,  20  R.  I.  520;  Bamum 
y.  Le  Master,  110  Tenn.  638;  Gtax- 
land  y.  Pamplin,  32  Oratt.  (Va.) 
814. 

In  Hoyt  y.  Parks,  39  Conn.  357, 
the  Connecticut  court  held  that 
real  estate  giyen  hj  the  husband 
to  the  wife,  by  conyeyance 
through  a  third  person,  yests  in 
her  by  an  ordinary  title  subject  to 
the  husband's  marital  rights,  the 
court  drawing  the  distinction  sug- 
geatc^d  in  the  text. 

Ijie  same  was  held  as  to  a  deed 
executed  by  a  third  party  to  the 
wll«5.  but  on  the  order  of  the  hus- 
bcuiu  and  for  a  consideration  paid 
by  iiim.  Mutual  Fire  Ins.  Co.  y. 
B^cKie,  18  Md.  26,  79  Am.  Dec.  673. 

8-~Bott8  y.  Gooch,  »7  Mo.  88,  10 
Am.  St  Bep.  286;  Leslie  t.  Bell, 
73  Ark.  338 ;  0411  y.  Woods,  81  111. 
04,   25   Am.   Rep.   264;    Beam   y. 


Bridges,  108  N.  C.  276»  28  Am.  St 
Rep.  59. 

9— Tullett  y.  Armstrong,  1  Beay. 
1,  21:  Dobbin  y.  Hubbard,  17  Ark. 
189,  66  Am.  Dec.  425;  Jacques  y. 
M.  B.  Church,  17  Johne.  (N.  T.) 
549,  8  Am.  Dec.  447;  Garland  y. 
Pamplin,  32  Gratt  (Va.)  314. 

But  in  Pennsylyania  the  courts 
haye  refused  to  fofllow  the  general 
equitable  doctrine,  and  hold  that 
each  such  estate  is  defined  by  the 
terms  of  the  grant,  and  that  the 
wife  has  no  contractual  powers  In 
relation  to  the  property  except 
such  as  are  expressly  conferred 
upon  her.  Halliday  y.  Hiyely,  198 
Pa.  St  335.  So  also  in  South 
Carolina;  Nix  y.  Bradley,  6  Rich. 
Eq.  (S.  C.)  43. 

10 — ^Richardson  y.  De  Ginr«rvllle, 
107  Mo.  422,  28  Am.  St.  Rep.  426; 
Garland  y.  Piamplin,  82  Gnatt 
(Va.)  814. 
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Srreat  care  and  suspicion  to  make  it  certain  that  no  unfair 
advantage  had  been  taken  of  her,  nor  marital  pressure 
exerted  upon  her),^^  and  she  may  convey  it  by  the  usual 
mode  of  conveyance,  unless  the  statutes  prescribe  a  par- 
ticular mode  of  conveyance '  by  married  women,  as  they 
commonly  do  in  relation  to  real  estate,^^  or  by  her  will.^* 

As  to  the  liability  of  a  married  woman's  sole  and  separate 
estate  for  her  debts,  and  the  method  in  which  she  may  bind 
it  by  her  contracts,  there  are  two  quite  different  rules.  It 
was  held  in  the  earlier  English  cases,  which  have  been 
followed  in  a  few  American  courts,  that  a  married  woman 
who  owned  sole  and  separate  estate  was  thereby  endowed, 
so  far  as  liability  of  that  estate  in  equity  is  concerned,  with 
the  general  power  of  making  contracts  and  incurring  debts ; 
and  therefore  that  any  debt  contracted  by  her  can  be  col- 
lected by  equitable  process  from  that  estate.^* 

The  other  doctrine  is  that  her  power  to  bind  her  sole  and 
separate  estate  is  a  limited  one,  and  is  confined  to  con- 
tracts which  in  terms  or  by  implication  relate  to,  or  are 
charged  upon,  the  estate.  If  she  incurs  a  debt  and  expressly 
agrees  that  it  shall  be  a  charge  upon  her  sole  and  separate 
estate,  the  estate  is  liable  for  the  debt ;  if  she  incurs  a  debt 
in  relation  to  her  sole  and  separate  estate,  as  in  buying, 


11 — Comstock'8  Appeal,  55 
Conn.  214. 

12 — Tullett  V.  Armstrong,  1 
Beav.  1,  22;  Pitts  v.  Slierlffp  108 
Mo.  110;  Jacques  y.  M.  E.  Churchy 
17  Johns.  (N.  Y.)  549,  8  Am.  Dec. 
447;  Garland  t.  Pamplin,  32  Oratt. 
(Via.)  314. 

13 — ^Peacock  v.  Monk,  2  Vos.  190 
(1751);  McKennan  v.  PbUllps,  6 
Whart.  (Pa,)  571,  37  Am.  Dec.  438. 

14 — "It  has  been  held  time  and 
again  by  this  court  that  the  execu- 
tion of  a  bond,  note  or  other  writ- 
ing for  the  payment  of  money  by 


a  married  woman  having  an  equi- 
table separate  estate,  wbether  as 
principcLl  or  as  surety,  was  suffi- 
cient eyidence  of  an  intention  to 
charge  the  separate  estate,  with- 
out any  proof  of  a  positive  inten- 
tion to  do  so  or  without  even  a 
reference  to  such  estate  contained 
in  the  writing."  Miller  r.  Miller, 
92  Va.  610.  Radford  v.  Carwile, 
13  W.  Va.  572,  contains  a  very  full 
examination  of  Hhe  English  and 
American  cases.  See  also  the 
cases  cited  at  the  end  of  the  next 
note. 
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adding  to  or  improving  such  estate^  an  express  charge 
upon  the  estate  is  not  necessary;  it  will  be  presumed  that 
the  credit  was  given,  and  might  rightfully  be  given,  to  the 
separate  estate.  But  if  she  make  a  contract  without  refer- 
ence to  her  separate  estate  and  not  in  relation  to  it,  or  if 
at  the  time  of  making  the  contract  she  had  no  such  estate, 
the  contract  is  invalid  for  lack  of  contractual  power  on  her 
part,  and  her  separate  estate  can  not  be  subjected  to  it  by 
implication. 

The  latter  doctrine  has  become  the  prevailing  and  ortho- 
dox one.i* 

It  must  be  remembered  that  since  the  entire  doctrine  of 
sole  and  separate  estate  exists  in  equity  only,  the  proceed- 
ings to  charge  such  estate  with  the  wife's  debts  or  con- 


15— Tale  T.  Dederer,  29  N.  T. 
450,  78  Am.  Dec  816  and  note; 

Ankeny  v.  Hannon,  147  U.  S.  118; 
Com  Exchange  Bank  y.  Babcock, 
42  N.  Y.  613. 1  Am.  Rep.  601;  WU- 
lard  y.  Bastiiam,  15  Gray  (Mass.) 
828,  77  AnL  Dec.  366;  Miller  y. 
Newton.  23  Cal.  554;  WUliame  y. 
Hugunin,  69  111.  214.  18  Am.  Rep. 
607;  Kantrowltz  y.  Prather,  31 
Ind.  92.  99  Am.  Dec  599;  Reed  y. 
Lamar.  1  Strab(h.  Eq.  (S.  C.)  27; 
Bank  y.  Lumber  Co..  100  Tenn. 
479.  See  the  controlling  Eagllsb 
oases  reviewed  In  Ankeny  y.  Han- 
non.  supra. 

It  is  held  In  Dobbin  y.  Hubbard. 
17  Ark.  189.  65  Am.  Dec.  425.  that 
"It  is  not  necessary  that  sbe 
should  execute  an  instrumenst  ex- 
pressly referring  to  it,  or  pur- 
porting to  execute  a  power  oyer 
it.  It  is  sufficient  that  there  is  an 
intention  to  charge  her  separate 
estate,  and  the  contracting  of  a 
debt  by  her  during  coyerture  is  a 


presumption  of  th«t  intention." 
So  it  was  said  in  Johnson  y.  Cum- 
mins. 16  N.  J.  Eq.  97.  84  Am.  Dec. 
142:  "In  order  to  bind  the  sepa- 
rate eetate.  it  must  appear  that 
the  engagement  was  made  in  ref- 
erence to  and  upon  the  faith  of 
credit  of  the  estate.  But  wliere  a 
married  lyoman  living  apart  ft*om 
her  husband,  and  haying  a  separ 
rate  estate,  contracts  debts,  the 
court  will  impute  to  her  the  In- 
tention of  dealing  with  lier  sepa- 
rate estate  unless  the  contrary  ia 
shown"  PhlUipg  y.  Grayes,  80 
Ohio  St  971,  5  Am.  Rep.  «75,  and 
Williams  y.  Urmston.  35  Ohio  St 
296.  36  Am.  Rep.  611.  state  thB 
presumption  of  the  wife's  inten- 
tion to  charge  her  seiMirate  estate 
in  contracting  a  debt  so  strongly 
as  to  practically  give  her  tbe  gen- 
eral power  of  contracting,  and  to 
make  her  separate  estate  liable 
for  all  her  debts. 
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tracts  must  be  in  equity,  and  are  in  the  nature  of  a  proceed- 
ing to  enforce  a  lien  upon  the  property  in  questions® 

It  is  inherent  in  the  very  theory  and  purpose  of  the  wife's 
sole  and  separate  estate  that  the  husband  has  no  interest 
therein,  nor  any  power  over  it,  during  the  marriage ;  he  can 
not  sell  or  use  it ;  it  can  not  be  taken  for  his  debts  nor  bound 
by  his  contracts.  But,  unless  his  right  of  curtesy  in  her  real 
estate  and  of  succession  to  her  personal  property  is  ex- 
pressly taken  away  by  the  terms  of  the  instrument  by  which 
the  estate  is  created,  the  peculiar  nature  of  the  estate  ceases 
at  the  wife's  death,  and  he  is  entitled  to  his  usual  rights  as 
a  surviving  husband.^'' 

§  115.  The  effect  of  the  doctrine  of  sole  and  separate 
estate  on  modem  legislation.  When  legislation  began  to  be 
enacted  by  which  the  wife's  property  was  placed  in  her 
own  control,  and  the  husband's  common  law  rights  were 
abolished  or  restricted,  the  legislatures  and  courts  in  many 
cases  availed  themselves  of  the  existing  doctrine  of  sole  and 


16— Dobbhi  T.  Hubbard,  17  Ark. 
1S9,  65  Anu  Dec  425;  MUler  y. 
Newton,  23  Cal.  554;  Jolmson  t. 
Cummins,  16  N.  J.  Eq,  97,  84  Am. 
Dec.  142. 

17— Neeley  t.  Lancaster,  47  Ark. 
175,  58  Anu  Bep.  752;  Appleton  v. 
Rowley,  L.  R.  8  Eq.  139;  Meacham 
T.  Bunting,  156  IH.  586,  47  Am.  St. 
Rep.  239;  Cooney  v.  Woodburn,  33 
Md.  320;  McBreen  y.  McBreen,  154 
Mo.  323,  77  Am.  St.  Rep.  758; 
Gushing  y.  Blake, '30  N.  J.  Eq.  689; 
Rank  v.  Rank,  120  Pa.  St.  191; 
Ball  V.  Ball,  20  R.  I.  520;  Carter  y. 
Dale.  3  Lea  (Tenn.)  710,  31  Am. 
Rep.  660. 

Contra,  ''His  marital  rights 
neyer  haying  attached  to  this 
property  during  Mrs.  G's  life  by 
reason  of  tbe  words  of  exclusion 


in  Dr.  M's  will,  they  cannot,  under 
our  rulings,  attach  after  her 
death."  GrimAifall  y.  Patton,  70 
Ala.  626. 

With  this  agree  NicrosI  y.  Phil- 
lipi,  91  Ala.  299,  307;  Haight  v. 
Hall,  74  Wis.  152,  17  Am.  St  Rep. 
122.  See  also  McCulloch  y.  Val- 
entine,  24   Neb.  215. 

It  is  said  in  MuUany  y.  MuUany, 
4  N.  J.  Eq.  16,  31  Am.  Dec.  238, 
that  "those  incidents  which  by 
law  are  inseparably  annexed  to  an 
estate  cannot  be  prohibited  by 
any  limitattions  expressed  in  the 
deed  or  will;"  and  the  case  holds 
that  the  husband's  right  of  cur- 
tesy cannot  be  taken  away  eyen 
by  the  express  terms  of  the  grant. 
But  this  extreme  yiew  is  not  sup- 
ported by  the  oases  generally. 
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separate  estate  as  a  basis  for  the  broader  rights  which  they 
desired  to  confer  upon  married  women. 

In  some  cases  the  legislature  expressly  declared  all  the 
wife's  property  to  be  "sole  and  separate  estate/*^*  and  in 
others  the  courts  held  that  the  same  result  had  been  effected 
by  the  statutes  without  express  words  to  that  effect ;  conse- 
quently the  formula  that  had  long  prevailed  in  equity,  that 
the  wife  is  a  feme  sole  as  to  her  separate  estate,  was  applied 
to  all  her  property,  and,  in  equity  at  least,  her  full  con- 
tractual capacity  resulted  from  the  abolition  of  the  hus- 
band's conunon  law  rights.^^ 


18 — Thus  the  New  York  statute 
ot  1848  (laws  of  1848,  CSi.  200) 
was  as  foUows:  'The  real  and 
personal  property  of  any  female 
who  may  hereafter  marry,  and 
which  she  may  own  at  the  time 
of  marriage,  and  the  rents,  Issues 
and  profits  therein,  shall  not  be 
subject  to  the  disposal  of  her  (hus- 
band nor  be  liable  for  his  debts, 
and  shall  continue  her  sole  and 
separate  property,  as  if  she  were 
a  single  female." 

See  also  the  Arkansas  Statute  of 


r  1873,  quoted  in  Neelly  ▼.  Lancas- 
ter, 47  Ark.  175,  58  Am.  Rep.  752. 

19-^plti'8  Appeal,  66  Comu  184, 
7  Am.  St  Bep.  SOS;  Corn  Ex- 
change Bank  y.  Babcock,  42  N.  T. 
613,  628,  1  Am.  Rep.  601;  Levi  v. 
Barl,  30  Ohio  St.  147,  analyzed  and 
followed  in  Ankeny  vi  Hannon, 
147  U.  S.  118 ;  Neelly  ▼.  Lancaster, 
47  Ark.  175,  58  Am.  Rep.  752; 
Radford  v.  Cawile,  13  W.  Va.  572. 
684;  Conney  y.  Smith,  13  Wis. 
126. 


CHAPTER  XVI 


MODERN  REFORM  LEGISLATION. 

§116.  A  general  survey  of  nineteenth  century  legisla* 
tion.  It  was  said  in  the  previous  chapter  that  the  common 
law  had  been  modified,  first  by  the  equitable  doctrine  of 
sole  and  separate  estate,  and  secondly  by  legislation. 

The  second  half  of  the  nineteenth  century  saw  almost 
a  complete  revolution  effected  in  this  branch  of  the  law; 
the  general  purpose  of  this  legislation  was  to  relieve  mar- 
ried women  from  the  hardships  of  the  common  law,  and 
its  effect  has  been,  in  many  of  the  states,  to  place  the  wife 
in  a  condition  of  entire  independence  of  and  complete 
equality  with  her  husband  in  respect  to  property  rights. 

During  the  first  half  of  the  nineteenth  century  there 
were,  in  many  of  the  United  States,  enactments  which 
lessened  in  some  particular  detail  the  common  law  dis- 
abilities of  the  wife,^  but  about  the  year  1844  the  great 
flood  of  legislation  began.^ 

1 — ^Mississippi    seema   to   baye  i      See  an  article  by  Henry  Hitch- 


been  the  first  state  to  make  a  sub- 
stanrtial  dhange  In  the  rights  of 
married  women.  By  ch.  46  of  the 
Laws  of  1839  they  were  given  the 
right  "to  become  seised  or  pos- 
sessed of  any  property,  real  or 
personal — in  her  own  name  and 
as  of  her  own  property."  The 
same  act  gave  her  especial  pro- 
tection as  to  property  In  sla'ves. 

Maryland  by  ch.  161  of  the  Laws 
of  1841»  passed  March  1st,  1842, 
exempted  the  wife's  real  esitate 
from  execution  for  her  husband's 
debts. 


cock  in  the  Southern  Law  Review, 
volume  6,  page  633  (Dec.,  1880). 

2 — ^The  fifth  decade  of  the  nine- 
teenth century  was  a  most  not- 
able period  of  law  reform.  In 
1846  the  constitution  of  Nefw  York 
was  adopted,  which  made  many 
important  alteratione  in  the  law, 
and  which  provided  for  a  codifica- 
tion of  the  entire  body  of  the  law, 
a  project  which  has  been  more 
completely  accomplished  in  many 
other  states,  who  have  availed 
themselves  of  the  work  of  the 
New  York  codiflers,  than  ia  New 
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From  1844  to  1850  statutes  were  passed  in  neLrly  every 
American  state  modifying  the  common  law  rights  of  hus- 
band and  wife;  but  the  reformation  proceeded  very  differ- 
ently in  different  states.  In  some  a  single  comprehensive 
statute  was  adopted,  while  in  others  the  process  of  change 
proceeded  cautiously  by  a  series  of  statutes,  each  reform- 
ing some  detail  of  the  law. 

For  instance,  the  legislature  of  Connecticut  passed 
twenty  statutes  in  relation  to  the  property  rights  of  hus- 
band and  wife  between  1845  and  1860,  and  these  acts  were 
not  grouped  into  any  comprehensive  system  until  the 
statute  revision  of  1866;^  "v^ile  Michigan,  Maine  and 
Rhode  Island,  by  their  statutes  of  1844,  ended  at  one  blow 
all  the  rights  of  the  husband  in  his  wife's  property,  except 
such  as  were  already  vested.^ 


York  itself;  In  1848  the  first  New 
York  Code  of  CMl  Procedure  was 
adopted,  with  Its  fusion  of  law 
and  equity,  and  its  aboUtion.  of 
the  "forms  of  aotion"  and  many 
other  technicalities  of  the  com- 
mon law  pleading;  in  1848  both 
Connecticut  and  New  York  abol- 
ished the  disqualification  of  par- 
ties and  interested  persons  to 
testify;  in  1852  the  first  Procedure 
Act  was  passed  in  E^ngland,  and 
also  a  Practice  Act  in  Massaobu- 
setts. 

These  are  but  samples  of  the 
kind  of  legislation  which  was  ac- 
tively going  on  throughout  Eng- 
land and  America;  add  to  them 
the  acts  for  the  conferring  of 
property  rights  on  married  wom- 
en, and  one  may  realize  how  ex- 
tensive and  various  was  the  criti- 
cism and  reformation  of  tSie  law. 

It  ought  to  be  said  in  any  dis- 
cussion of  this  remarkable  period 
of  law  reform  that  it  was  chiefiy 


the  fruitage  of  the  studies  and  la- 
bors of  Jeremy  Bentham,  whose 
denunciation  of  many  features  of 
the  common  law,  uttered  near  the 
end  of  the  eighteenth  century, 
seemed  for  a  long  time  to  have 
been  but  "the  voice  of  one  crying 
in  the  wilderness."  See  Judge 
John  P.  IMUon's  account  of  Ben- 
tham's  work  in  Select  Essays  in 
Anglo-American  Legal  History, 
volume  1,  pages  492  to  516. 

3 — See  the  author's  monograph 
on  The  Property  Rights  of  Hus- 
band and  Wife  under  the  laws  of 
Connecticut  (1904),  §§  54  and  62. 

4 — MUchigan  Laws  of  1844,  ch. 
66,  approved  March  11th,  1844; 
Maine  Acts  of  1844,  ch.  46,  ap- 
proved March  22d,  1844;  Rhode 
Island  Revised  Laws  of  1844,  page 
290,  passed  at  the  January  ses- 
sion, 1844,  the  exact  date  not 
stated  in  the  printed  Session 
Laws. 
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All  the  New  England  states  except  Vermont^  and  several 
other  states,  passed  reforming  acts  of  greater  or  less  com- 
prehensiveness between  1844  and  1846. 

By  1850  Vermont  had  joined  the  general  movement,  and 
the  great  states  of  New  York,  Pennsylvania,  and  several 
others  had  taken  longer  or  shorter  steps.^ 

It  is  now  the  usual  rule  of  law  throughout  the  United 
States,  established  in  each  state  by  its  own  statutes,  that 
the  wife  retains  title  to  the  property  owned  by  her  before 
marriage  or  acquired  by  her  during  the  marriage,  and  the 
right  to  manage,  use,  or  sell  it^  without  the  concurrence  of 
her  husband.  The  right  to  contract,  and  to  sue  and  be 
sued,  naturally  follows  from  her  ownership  and  control  of 
her  property;  in  most  of  the  states  those  rights  are  ex- 
pressly conferred  by  statute;  and  in  some  they  have  been 
held  to  result  by  necessary  implication.* 

The  husband  is  generally  relieved  from  any  liability  for 
her  debts  or  for  her  torts,  except  for  such  debts  as  are  for 
her  support  or  that  of  the  family,  or  are  within  her  express 
or  implied  agency  to  act  for  him  J 


5— The  Imiportaiit  steps  in  New 
Tork  were  chapter  200  of  the 
Laws  of  1848,  'which  made  all  the 
property  of  a  married  woman  her 
sole  and  separate  estate,  and 
thereby  brought  it  under  the  lib- 
eral doctrines  already  established 
in  equity  in  relation  to  such  es- 
tate; ch.  90  of  the  Laws  of  1860, 
which  made  her  rights  of  owner- 
ship more  comprehensiTe,  and 
gave  her  qualified  and  partial 
rights  of  contract  and  suit;  ch. 
172  of  the  Laws  of  1862,  which 
somewhat  broadened  the  Act  of 
1860 ;  ch.  384  of  the  Laws  of  1884, 
which  gaTe  her  full  contractual 
powers  except  with  her  husband; 
and  ch.  594  of  the  Laws  of  1892, } 


which  abolished  this  exception. 

% — Clow  T.  Chapman,  12&  Mo. 
101,  46  Am.  St  Bep.  408,  26  L.  B. 
A-  41S;  Spitz's  Appeal,  56  Conn. 
184,  7  Am.  St  Rep.  303;  Kria  y. 
Peege,  119  Wis.  105. 

In  many  of  the  states  a  special 
rule  exists  by  which  she  cannot 
become  surety  for  a  debt  of  her 
husband.  See  the  note  Ann.  Cas. 
1917  B  597. 

As  to  her  power  to  form  a  part- 
nership (a)  with  her  husband,  and 
(b)  with  others,  see  the  note  L. 
R.  A.  1916  D  1234-46. 

7 — It  is  held  in  Kies  v.  Young, 
64  Ark.  381,  62  Am.  St  Rep.  198; 
Hetrick  t.  Hetrick,  13  Ind.  44; 
Alexander  v.  Morgan,  31  Ohio  St 
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The  common  law  estates  of  dower  and  curtesy  are  re- 
tained in  some  of  the  states,  but  in  the  greater  number 
they  are  materially  modified  by  the  statute,  or  else  wholly 
abolished  and  replaced  by  a  right  of  succession  to  each 
other's  property  defined  by  the  statute. 

With  all  the  changes  of  the  common  law,  one  element,  and 
perhaps  one  only,  remains  unchanged.  The  duty  of  the 
husband  to  support  his  wife,  originally  more  than  counter- 
balanced by  his  right  to  claim  as  his  own  all  her  personal 
property,  the  income  of  all  her  real  estate,  and  the  proceeds 
of  her  labor,  remains  in  full  force  though  all  those  rights  of 
the  husband  have  become  obsolete.® 

Theoretically,  and  perhaps  in  some  rare  cases  actually, 
injustice  may  result  to  the  husband  from  this  state  of  the 
law;  but  practically  no  such  oppression  of  husbands  has 
resulted  as  to  create  a  demand  for  legislation  for  their 
relief. 

§117.  Peraonal  rdations  less  affected  than  property 
righta  It  abould  be  noted  that  this  legislative  revolution 
has  affected  chiefiy  the  property  relations  of  husband  and 
wife.  Their  personal  rights  in  the  marriage  relation  remain 
substantially  untouched  by  legislation.^ 


546;  Plainer  y.  Patehin,  19  Wis. 
833;  that  the  husband  is  not  re- 
Uered  of  his  common  law  liability 
for  the  wife's  debts  by  mere  im- 
plication from  statutes  which  take 
away  his  common  law  rights  in 
her  property. 

And  see  the  note^  Ann.  Cas.  1915 
C  860. 

See  fuU  discussion  of  the  ques- 
tion as  to  his  liability  for  her 
torts  in  KeUar  t.  James,  6S  W« 
Va.  189,  14  L.  B.  A«  (S.  S.)  1006 
and  note;  also  Henley  v.  Wilson, 
137  Cal.  273,  92  Am.  St  Rep.  160, 
58  L.  R.  A.  941;   and  the  other 


cases  cited,  ante,  i  76,  notes  49 
and  60. 

8 — In  at  least  one  state  a  corre- 
aponding  duty  has  been  held  to 
rest  upon  the  wife  where  she  was 
wealthy,  and  her  husband  became 
infirm  and  needy.  Hagert  v.  Ha- 
gert.  22  N.  D.  290,  38  U  R.  A.  (N. 
B.)  951,  Ann.  €as.  1914  B  925,  al- 
ready cited,  §  78,  note  62. 

9— "The  wife  is  still  bound  to 
love  and  cherish  the  husband,  and 
to  obey  him  in  all  reasonable  de- 
mands not  inconsistent  with  the 
exercise  of  her  legal  rights;  to 
treat  him  with  respect,  and  regard 
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But  even  the  personal  rights  of  the  husband,  and  to  a 
greater  extent  the  personal  capacities  of  women,  married 
or  unmarried,  have  undergone  a  modification  which  the 
courts  have  in  mnny  ways  recognized  and  enforced,  re- 
sulting rather  from  the  general  social  change  in  the  status 
of  women  than  from  any  legislation.^<> 

Probably  no  single  detail  of  the  common  law  subordina^ 
tion  of  the  wife  was  so  bitterly  resented,  and  so  difficult 
to  defend,  as  the  vesting  in  the  husband  of  the  sole  guard- 
ianship over  the  person  of  the  children.  This  has  been 
remedied  in  many  states  by  statutes  making  the  two  par- 
ents joint  guardians  of  the  children,  and  in  case  of  dispute 
or  separation  between  them  making  the  welfare  of  the 
children  the  decisive  question  in  fixing  their  guardianship 


him  as  at  least  her  equal;  and  he 
is  still  bound  to  protect  and  main- 
tain her,  unless  she  should  neg- 
lect wholly   her  marital   duties. 

*  *  *  These  duties  and  obliga- 
tions upon  husband  and  wife  are 
not  the  result  of  the  arrangement 
of  their  property  at  common  law, 
but  of  the  contract  of  marriage 
and  the  relation  thereby  created. 

*  *  *  But  a  line  has  been 
drawn  between  them,  distinct  and 
ineffaceable  except  by  legislative 
power.  His  legal  supremacy  is 
gone  and  the  sceptre  has  departed 
from  him.  She,  on  the  contrary, 
can  have  her  separate  estate,  can 
contract  with  reference  to  it,  can 
sue  and  be  sued  at  law  upon  the 
contracts  thus  made,  can  sue  in 
her  own  name  for  injury  to  her 
person  and  slander  of  her  char- 
acter, and  can  enjoy  the  fruits  of 
her  time  and  labor  free  from  the 
control  or  interference  of  her 
husband. 


The  chains  ol  the  past  have 
been  broken  by  the  progression  of 
the  present,  and  she  may  now  en- 
ter upon  the  stem  conflicts  o2  life 
untrammeled.  She  no  longer 
clings  to  and  depends  upon  a  man, 
but  has  the  legal  right  and  as- 
pires to  battle  with  him  in  the 
contests  of  the  forum,  to  outvie 
him  in  the  healing  art,  to  climb 
the  steps  of  fame,  and  to  share 
With  him  in  every  occupation. 
Her  brain  and  hands  and  tongue 
are  her  own."  The  husband,  as 
a  result  of  these  observations,  was 
held  not  liable  for  a  slander  ut- 
tered by  the  wife.  Martin  v.  Rob- 
son,  65  111.  129,  16  Am.  Rep.  578. 

10 — See  the  decisions  recogniz- 
ing the  wife's  right  to  sue  a  third 
party  for  the  alienation  of  her 
husband's  affections,  ante,  §  63, 
and  note  54  thereto;  and  the  re- 
cent decisions  permitting  her  to 
sue  her  husband  for  personal  (vio- 
lence.   Ante,  i  99. 


882 


HUSBAND  AND   WIFE 


rather  than  any  priority  of  right  vested  in  either  parent.  ^^ 
And  at  the  present  time,  when  women  in  most  of  the 
states  of  the  Union  have  been  made  voters,  and  a  constitu- 
tional amendment  has  been  submitted  by  Congress  to  the 
states  giving  to  women  universal  suffrage,  when  many 
women  have  bee  \  appointed  and  elected  to  executive  and 
some  to  judicial  office,  when  in  most  of  the  states  they  are 
eligible  for  admission  to  the  bar,  and  avail  themselves  of 
that  privilege  in  constantly  increasing  numbers,  it  is  evi- 
dent that  any  still  existing  rudiments  of  the  legal  inferiority 
of  women,  whether  married  or  unmarried,  can  not  long 
remain. 

§  118.    Jadidal  interpretation  of  the  reform  statutes.    It 

is  evident  that  the  extent  to  which  married  women  are 
emancipated  by  modem  legislation  must  depend  largely 
upon  the  mode  of  interpretation  adopted  by  the  courts.  The 
statutes  can  hardly  mention  and  specifically  repeal  every 
rule  of  the  common  law;  and,  if  the  rule  of  strict  inter- 
pretation is  followed,  married  women,  while  generally 
emancipated  by  the  broad  provisions  of  the  statute,  may 
still  lie  under  many  particular  disabilities. 

In  some  cases,  particularly  the  earlier  ones,  the  courts, 
following  the  well-known  rule  that  statutes  in  derogation 
of  the  common  law  are  to  be  strictly  followed,  have  held 
that  the  effect  of  the  reform  statutes  could  not  be  extended 
beyond  their  terms,  or  their  clear  implication,  and  that 
the  wife  remained  subject  to  such  disabilities  as  were  not 
expressly  removed  by  the  law.^*-* 

Accordingly  it  has  been  held  that  the  wife  can  not  sue 
the  husband  at  law  and  that  the  rights  of  property  or  con- 


n—See, po»t,   §130,  146. 

12--Selimi]i|r  ▼•  Duinodyf  102 
Temu  439,  78  Am.  St  Rep.  898; 
Haas  y.  Shaw,  91  Ind.  384,  46  Am. 
Rep.  €07;  Bamett  v.  Harslmrger, 


105  Ind.  410;  Smith  ▼.  Bfbf^ran,  41 
Me.  405;  DweUy  ▼.  DweUy,  46  Mew 
377;  Lord  fv.  Parker,  8  AUen 
(Mass.)  188. 


INTERPRETATION  OF  REFORM  STATUTES 


838 


tract  conferred  by  the  statutes  can  only  be  enforced  against 
the  husband  by  a  bill  in  equity  supported  by  allegations 
showing  an  equitable  cause  of  action  ;^^  and  that  the  power 
to  make  contracts  did  not  include  the  right  to  contract  with 
one's  husband,  if  the  act  were  silent  in  that  respect.^^ 

While  other  courts  have  held  that  the  statutes  in  relation 
to  married  women  had  effected,  not  merely  an  alteration  of 
certain  details,  but  an  entire  revolution  in  their  status ;  that 
whereas  they  were  at  common  law  persons  rum  sui  juris, 
having  no  rights  except  such  as  were  expressly  bestowed 
upon  them,  they  are  now  persons  svi  juris,  entitled  to 
exercise  all  rights  which  the  law  does  not  expressly  deny 
to  them.  Where  this  rule  of  interpretation  has  prevailed  • 
the  wife  has  become  practically  independent  of  her  hus- 
band, is  equal  to  him  in  capacity  and  legal  rights,  able  to 
contract  with  him  and  to  sue  him  or  be  sued  by  him  as  if 
they  were  strangers.*' 


13 — See,  ante^  §  99,  and  notes 
51  and  52  thereto. 

14 — See,  ante,  §  92,  and  notes 
14  and  14  thereto. 

15— Harrington  t.  Lowe,  7S  Kan. 
1, 4  L.  B.  A.  (N.  S.)  547;  Hageman 
Y.  Vanderdoes,  15  Ariz.  312,  Ann. 
Cas.  1915  C  1197  and  note,  L.  R. 
A.  1915  A  491  and  note;  Mathew- 
son  V.  Mathewson,  79  Conn.  23,  5 
L.  R.  A.  (N.  S.)  611,  6  Ann.  Cas. 
1027;  Clow  V.  Chapman,  125  Mo. 
101,  46  Am.  St.  Rep.  468,  26  L.  R. 
A.  412;  Power  v.  Lester,  23  N.  Y. 
527;  Flandermeyer  v.  Cooper,  85 
Ohio  St.  327,  Ann.  Cas.  1913  A 
983,  40  L,  R.  A.  (N.  S.)  360;  Beg- 
ley's  Appeal,  60  Pa.  St.  418»  100 
Am.  Dec.  578;  Brown  v.  Brown, 
121  N.  C.  8,  33  L.  R.  A.  242;  Cal- 
mer r.  Wilson,  13  Utah  129,  57 
Am.  St.  Rep.  713;  Kriz  v.  Peege, 
119  Wis.  105. 


"They  (the  statutes)  give  her 
an  entirely  different  standing 
from  that  occupied  by  her  at  com- 
mon law.  Her  position  is  now 
more  like  that  of  a  wife  under  the 
civil  law.  Instead  of  her  legal 
existence  being  suspended,  as  in- 
corporated and  consolidated  into 
that  of  her  husband,  she  is  made 
to  stand  out  in  bold  relief  with  a 
separate  and  distinct  legal  exist- 
ance  as  to  her  property  and  also 
as  to  her  personal  rights ;  and  she 
may  enforce  all  such  rights  by 
proceedings  in  her  own  name  in- 
dependently of  her  husband.  She 
is  placed  upon  an  equality  with 
her  husband  in  many  and  indeed 
most  respects.  ♦  •  •  New  rights 
and  new  obligations  necessarily 
arise  from  the  changed  conditions 
as  incidents  thereto.  When  she  is 
given  the  sole  control  of  her  per- 
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It  must  be  also  recalled,  as  has  already  been  pointed 
out,^^  that  recognition  of  rights  conferred  on  married  wom- 
en by  newly  passed  statutes  is  sometimes  limited  by  the 
rights  already  vested  in  the  husband  under  the  preceding 
state  of  law;  and  that  if  the  statutes  are  prospective  in 
their  terms  they  cannot  affect  transactions  which  have  al- 
ready been  completed.^^ 

The  great  difference  between  the  statutes  of  the  several 


sonal  property,  and  the  right  to 
recover  the  same  by  her  own  suit, 
it  nnist  follow  as  an  incident  that 
she  has  the  right  to  make  con- 
tracts in  respect  to  such  property, 
though  the  statute  may  not  In 
terms  give  her  the  right  to  make 
contracts  in  relation  thereto.  Full 
dominion  oyer  her  property  car- 
ries with  it  the  power  to  dispose 
of  such  property  as  a  necessary 
Incident.  So  new  personal  rights 
and  obligations  flow  to  her  be- 
cause of  the  fact  that  she  is  given 
a  separate  and  distinct  legal  ex- 
istence." 

Clow  V.  Chapman,  mipra, 

"The  broad,  comprehensire,  un- 
qualified power  includes,  by  rea- 
sonable, if  not  necessary  infer- 
ence, all  the  rights  in  regard  to 
the  acquirement,  enjoyment  and 
disposal  of  property,  which  an  im- 
married  woman  possesses."  Kriz 
V.  Peege,  supra. 

The  facts,  and  the  reasoning  of 
the  opinion,  in  Mathewson  v. 
Mathewson  have  been  already 
given  in  §  99,  note  51. 

This  subject  may  be  appropri- 
ately closed  by  a  quotation  from 
McNaught  V.  Anderson,  78  Ga.  499, 
6  Am.  St  Rep.  278,  in  Which  Chief 
Justice  Bleckley  discussed  the 
modern  law  concerning  the  rights 


of  married  women  in  his  charac- 
teristically whimsical  manner. 

"The  legal  unity  of  husband  and 
wife  has,  in  Georgia,  for  most  pur- 
poses been  dissolved,  and  a  legal 
duality  established. 

"A  wife  is  a  wife  and  not  a  hus- 
band as  she  was  formerly.  Legis- 
lative chemistry  has  analyzed  the 
conjugal  unit,  and  it  is  no  longer 
treated  as  an  element,  but  as  a 
compound.  A  husband  can  make 
a  gift  to  his  own  wife,  although 
she  lives  in  the  house  with  him 
and  attends  to  her  household  du- 
ties, as  easily  as  he  can  make  a 
present  to  his  neighbor's  wife. 
This  puts  her  on  equality  with 
other  ladies  and  looks  like  prog- 
ress. Under  the  new  order  of 
things,  when  he  induces  her  to 
enter  into  the  business  of  keep- 
ing boarders  and  promises  to  let 
her  have  all  the  proceeds,  he  is 
allowed  to  keep  his  promise  if  she 
keeps  the  boarders.  It  would 
seem  that  the  law  ought  to  toler- 
ate him  in  being  faithful  to  his 
word  in  such  a  manner,  although 
he  has  pledged  it  only  to  his  wife, 
and  we  think  it  does." 

16 — See,  ante,  I  65. 

17 — Stephens  v.  Hicks,  156  N.  C. 
239,  36  L.  R.  A.  (N.  S.)  354,  Ann. 
Cas.  1913  A  272. 
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states  and  also  in  the  interpretation  given  to  such  statutes 
by  the  courts  makes  important  the  question  by  the  law  of 
what  state  the  capacity  of  a  married  woman  is  to  be  tested. 
The  question  is  too  complicated  to  be  presented  at  length 
here ;  but  it  may  be  said  generally  that  the  law  of  the  place 
where  the  contract  was  made  governs  rather  than  that  of 
the  woman's  domicile ;  but  that  if  the  contract  is  one  affect- 
ing the  title  to  real  estate,  the  law  of  the  state  in  which 
the  land  is  situated  will  control.^ ^ 

18 — See  the  note  L.  R,  A.  1916*1  there  cited. 
A    1064,    and    the    earlier    notes 
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CHAPTER  XVn 

THE  RELATION  OF  PARENT  AND  MINOR  CHILD.  L 

§  119.  General  considerations.  The  title  of  this  chapter 
suggests  the  fact,  often  not  mentioned  in  treating  this 
subject,  that  the  legal  relation  of  parent  and  child  con- 
tinues only  during  the  infancy  of  the  child.  When  he  or 
she  reaches  majority,  the  legal  rights  and  duties  herein 
treated  of  cease  to  exist;  although  the  parent  and  adult 
child  continue  to  be  the  nearest  of  kindred^  standing  next 
to  husband  or  wife  in  all  statutes  of  inheritance,  and 
mutually  obligated,  each  to  contribute  to  the  support  of 
the  other  in  case  of  necessity,  by  the  statutes  for  the  relief 
of  pauperism  and  indigence. 

The  relation  of  parent  and  child  may  be  created,  either 
in  a  complete  or  in  a  partial  form,  in  three  ways :  by  legi- 
timate birth,  by  illegitimate  birth,  and,  under  statutory 
provisions,  by  adoption. 

§  120.  Legitimate  and  illegitimate  birth.  A  legitimate 
child  is  *'one  between  whose  parents  the  relation  of  mar- 
riage subsisted  either  at  the  time  when  he  was  begotten, 
or  at  the  time  when  he  was  bom,  or  at  some  intervening 
period."* 

That  is  to  say,  it  is  sufficient,  first,  if  the  parents  were 


1 — Century      Dictionary,      suh 
verbo   Legitimate,   citing   2    Ste- 
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married  when  the  child  was  begotten,  though  the  father 
may  have  died,  or  the  parents  may  have  been  divorced, 
before  the  child  was  born. 

And,  second,  though  the  parents  were  not  married  at 
the  time  of  the  conception  of  the  child,  yet  if  they  marry 
before  the  birth  of  the  child  it  is  regarded  as  legitimate ; 
this  is  true  by  the  civil  and  the  canon  law,  as  well  as  by 
the  common  law. 

And  the  third  branch  of  the  definition  explains  itself; 
that  if  the  parents,  by  marriage  after  the  conception  of 
the  child,  legitimate  it,  the  subsequent  death  of  the  father 
or  divorce  of  the  parents  would  not  take  away  the  legiti- 
mation. 

§  121.    Legitimatioii  by  marriage  after  birth  of  the  child. 

As  already  stated,  the  civil,  the  canon  and  the  common  law 
agreed  in  the  doctrine  that  marriage  of  the  parents  of  a 
child  after  its  conception,  but  before  its  birth,  legitimated 
the  child ;  but  as  to  the  farther  extension  of  the  doctrine  to 
legitimation  by  marriage  after  the  child's  birth  they  dif- 
fered. The  civil  or  Roman  law,  and  the  canon  or  ecclesias- 
tical law,  held  that  the  marriage  of  the  parents  of  a  child 
after  its  birth  made  it  legitimate;  but  the  conmion  law 
refused  to  follow  this  rule.^ 

It  remains  the  law  of  England,  and  the  common  law  of 
the  United  States,  to  the  present  time,  that  marriage  of 
the  parents  after  the  birth  of  a  child  does  not  legitimate 
the  child,s  but  there  has  been  a  very  general  adoption  of 


2 — It  was  upon  this  point  that 
the  Earls  and  Barons  of  England 
made  their  famous  declaration  In 
the  relgn  of  Henry  III,  when  the 
Bishops  proposed  the  adoption  of 
the  canon  law  on  this  subject. 
"Nolumus  leges  Angliae  mutare, 
quae  hue  usque  usitatae  sunt  et 
approbatae/'    2  Kent's  Com.  209. 


"And  the  Which  noble,  courageoas 
and  heroic  answer  all  the  lawyers 
do  mightily  approve." 

3— -I  Bl.  Com.  446,  454,  455; 
Brock  T.  State,  85  Ind.  897. 

But  the  courts  of  a  state  where 
the  common  law  still  prevails  will 
recognize  the  leglthnacy  of  a  child 
whose  birth  was  legitimated  by 
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the  civil  law  rule  by  statute  in  the  different  states.  All  the 
New  England  states  except  Rhode  Island,  and  many  of  the 
middle,  southern  and  western  states  have  passed  such  stat- 
utes.* 

The  civil  law  excepted  "adulterine  bastards/'  or  those 
bom  while  one  of  the  parents  was  the  husband  or  wife 
of  another  person  than  the  other  parent,  from  the  rule  of 
legitimation  by  subsequent  marriage,  and  the  question  has 
often  been  raised  whether  the  same  exception  ought  not  to 
be  made  to  the  American  statutes  by  implication ;  but  the 
consensus  of  decisions  is  against  the  implied  exception.^ 

Of  course  the  mere  fact  of  the  marriage  of  the  mother 
of  a  bastard  child  does  not  prove  that  the  man  whom  she 
married  is  the  father  of  her  child ;  unless  he  acknowl- 
edges the  paternity  of  the  child,  that  is  a  fact  requiring 
to  be  proved  before  the  statute  can  be  applied ;  and  in  the 


a  subsequent  marriage  by  the  laws 
of  the  state  or  country  of  the  par- 
ents' domicil  and  marriage.  Mil- 
ler r.  Miller,  91  N.  Y.  315,  43  Am. 
Rep.  669;  Olmsted  v.  Olmsted,  190 
N.  Y.  458,  123  Am.  St  Rep.  585. 

And  if  by  the  la*w  of  a  state 
where  the  father  resided,  and 
where  he  l^t  an  estate  for  distri- 
bution, a  child  is  legitimiated  by 
subsequent  marriage  and  recogni- 
tion, such  child  will  inherit  as  le- 
gitimate, although  there  is  no 
such  law  where  the  birth  and 
marriage  took  place.  Munro  v. 
Munro,  1  Rob.  (Sc.  Ap.)  492; 
Blythe  v.  Ayres»  96  Cal.  532,  19 
Lw  R.  A.  40;  Hall  t.  Oabbert,  213 
111.  208. 

See  the  full  note  as  to  what  lair 
determines  the  legitimacy  or  ille- 
gitimacy of  a  child,  Ann.  Cas. 
1917  C.  537. 

4 — See    Stimson's   Am.  Statute 


Law;  also  the  statutes  of  the  sev- 
eral states. 

If  the  marriage  is  itself  invalid, 
it  will  not  legitimate  the  prior 
born  children.  Olmsted  v.  Olm- 
sted, 190  N.  Y.  468,  123  Am.  St 
Rep.  585;  Adams  v.  Adams,  154 
Mass.  290,  13  L.  R.  A.  275. 

5— Ives  V.  MeNlcoU,  59  Ohio  St. 
402,  60  Am.  St  Rep.  780,  4S  L.  K. 
A«  772;  Robinson  v.  Ruprecht,  191 
lU.  424;  Miller  v.  Pennington,  218 
lU.  220,  1  L.  R.  A.  (N.  S.)  773; 
Scanlon  v.  Walshe,  81  Md.  118,  48 
Am.  St.  Rep.  488. 

See  also  Kealoha  v.  Castle,  210 
U.  S.  149,  which  reviews  the  cases 
and  holds  the  decision  of  the  Ha- 
waiian courts  In  favor  of  legiti- 
mation to  be  controlling  in  the 
interpretation  of  an  Hawaiian 
statute. 

The  only  case  to  the  contrary 
seems  to  be  Sams  v.  Sams,  85  Ky. 
396. 
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statutes  of  many  of  the  states  the  public  acknowledgement 
of  the  child  by  the  father  is  a  requisite  to  its  legitimation. 

§  122.  The  presamption  of  legitimacy.  Even  where  the 
mother  of  a  child  is  a  married  woman  at  the  time  both 
of  its  conception  and  birth,  the  legitimacy  of  the  child  may 
conceivably  be  questioned  by  raising  the  doubt  whether  her 
husband  was  the  real  father  of  the  child. 

The  natural  presumption  of  legitimacy  in  such  a  case 
is  very  great,  and  the  common  law  made  it  almost  con- 
clusive by  admitting  no  proof  of  the  illegitimacy  of  the 
child  of  a  married  woman  except  that  the  husband  was 
wholly  impotent  and  incapable  of  begetting  a  child,  or 
that  during  the  entire  period  of  possible  conception  of  the 
child,  he  was  without  the  kingdom,  extra  qvatvjor  maria. 

Though  the  husband  and  wife  had  long  separated,  and  the 
wife  was  living  in  open  adultery  with  a  paramour,  the 
law  refused  to  bastardize  her  children  by  proof  of  these 
facts.® 


6—1  Bl.  Com.  457;  Coke  on  Lit- 
tleson,  244a. 

Ehren  a  stricter  mle  was  held 
in  1304  (Year  Book  32  and  33  Ed- 
ward I,  60;  TShayer'fl  cases  in  EM- 
dence,  2nd  ed.,  45)  a  child  being 
held  legitimate  where  the  husband 
of  its  mother  had  been  "over  sea" 
for  three  years  before  its  birth. 

In  Drennan  r.  Douglas,  102  111. 
341,  40  Am.  Rep.  595,  a  child  bom 
eight  months  after  divorce  of  the 
mother  was  held  to  be  within  the 
presumption  of  legitimacy. 

IT^ere  a  child  was  born  thirty- 
five  days  after  the  mother  was  di- 
vorced, and  fifteen  days  after  her 
marriage  to  another  man,  who  ac- 
knowledged the  child  to  be  his. 
It  was  held  to  be  the  legitimate 
child    of    the    second    husband. 


Zachmann  t.  Zachmann,  201  111. 
380,  94  Am.  St  Rep.  180. 

There  is  also  a  general  pre- 
sumption of  legitimacy,  by  which 
a  court  will  presume  the  marriage 
of  the  parents  of  a  child  in  the 
absence  of  evidence  as  to  that 
fact.  Be  Matthews,  158  N.  T.  448; 
Piers  v.  Piers,  2  H.  L.  Cas.  331; 
Orthwein  v.  Thomas,  127  111.  554, 
11  Am.  St  Rep.  159,  4  L.  R.  A. 
434;  Johnson  v.  Johnson,  30  Mo. 
72,  77  Am.  Dec.  598;  Caujolle  v. 
Ferrie,  23  N.  Y.  90;  Vaughan  ▼. 
Rhodes,  2  McCord  L.  (S.  C.)  227, 
13  Am.  Dec.  713.  And  it  has  been 
held  that  the  presumption  of  le- 
gitimacy will  operate  strongly 
against  the  proof  of  a  former  mar- 
riage of  the  husband,  which,  if 
found  true^  would  invalidate  the 
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The  modem  law  has  relaxed  this  esctreme  position,  and 
holds  that  the  presumption  that  the  husband  of  the  wife 
is  the  father  of  the  child  may  be  rebutted  by  clear  and 
satisfactory  proof  that  there  was  no  "access"  of  the  hus^ 
band  to  the  wife,  this  term  meaning  not  only  that  there 
was  no  sexual  intercourse  between  them^  but  that  they 
were  so  wholly  separated  that  there  was  no  possibility  in 
such  intercourse  during  the  entire  period  when  a  child 
might  have  been  begotten. 

But  if  this  non-access  is  not  proven,  the  court  will  not 
hear  evidence  to  determine  whether  the  husband  or  an 
adulterer  is  the  true  father  of  the  child.  That  is,  the  proof 
must  show  the  impossibility,  and  not  the  mere  improba- 
bility, of  the  husband  being  the  father,  or  the  presumption 
will  prevail.^ 


marriage  of  which,  the  children 
were  born.  Lleng  y.  Quia,  228  U. 
S.  135;  Bowman  y.  Little,  101  Md. 
273,  1084. 

Ab  slayes  could  not  legally 
marry,  all  their  children  were  il- 
legitimate. Ab  to  the  curious  sit- 
uation which  resulted  after  eman- 
cipation, see  Johnson  y.  Shepherd, 
143  Ala.  325,  5  Ann.  Gas.  143,  and 
cases  cited  in  the  note  6  Ann.  Cas. 
144. 

7 — ^The  Banbury  Peerage  case, 
1  Sim.  &  Stuart  (H.  U  1811), 
Thayer's  Cases  on  Evidence,  2nd 
ed.  45;  Wright  y.  fficks,  12  Oa. 
15^  56  Anu  Bee  451;  Sergent  ry. 
No.  Cumberland  Mfg.  Co.,  112  Ky. 
888;  Grant  y.  Mitchell,  83  Me.  23; 
Scanlon  y.  Walshe,  81  Md.  118, 
48  Am.  St.  Rep.  488;  Canaan  y. 
Ayery,  72  N.  H.  591;  Cross  y. 
Cross,  3  Paige  Ch.  (N.  T.)  139,  23 
Am.  Dec.  778;  Woodward  y.  Blue, 
107  N.  C.  407,  22  Am.  St.  Rep.  897; 
Powell   V.    Fowler,    84    Ohio    St.  < 


165,  36  L.  R.  A.  (N.  S.)  255;  Conu 
y.  -Shepherd,  6  Binney  (Pa.)  283, 
6  Am.  Dec.  449. 

The  child  is  "bom  in  wedlock," 
and  the  presumption  that  the 
mother's  husband  is  its  father  ex- 
ists, though  the  birth  of  the  child 
is  so  soon  after  the  marriage  as 
to  show  that  its  conception  must 
haye  been  before  the  marriage. 
In  fftct,  that  he  married  the  wom- 
an knowing  of  her  pregnancy 
would  be  the  strongest  eyidence 
of  his  recognition  of  his  paternity. 
Mnier  y.  Anderson,  48  Ohio  St. 
478^  54  Am.  Bep.  82S;  Grant  y. 
Stimpson,  79*  Conn.  619;  Wbright 
y.  Hicks,  12  Ga.  155,  56  Am.  Dec. 
451;  Zachmann  t.  Zachmann,  201 
111.  380,  94  Am.  St  Rep.  180;  State 
y.  Shoemaker,  62  Itfwa  343,  49  Am. 
Rep.  146;  Dennison  y.  Paige,  29 
Pa.  St  420,  72  Am.  Dec.  644; 
Bowles  y.  Bingham,  2  Munf.  (Va.) 
442,  5  Am.  Dec.  497. 

If  he  proyed  that  he  was  ig- 
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And  the  difficulty  of  overcoming  that  presumption  is  in- 
creased by  another  rule,  stated  as  a  rule  of  public  policy 
and  decency,  and  long  unquestioned,  to  wit:  that  neither 
husband  nor  wife  will  be  permitted  to  testify  to  the  fact 
of  non-access;  the  proof  of  the  entire  separation  of  hus- 
band and  wife  must  come,  therefore,  from  some  other  source 
than  themselves.^  Both  the  reasons  and  the  early  prece- 
dents on  which  this  rule  of  evidence  rests  have  lately  been 
ably  and  sharply  challenged,  and  its  authority  shaken  there- 
by; but  it  is  still  imdoubtedly  the  rule  of  American  law, 
whatever  it  may  become  in  the  future.^ 


norant  of  her  pregnancy*  and  had 
never  had  intercourae  with  her, 
the  presumption  would  not  exist; 
those  facts  are  ground  for  avoid- 
ance of  the  marriage  for  fraud. 
See  ante,  §  40. 

Admissions  of  paternity  by  the 
alleged  paramour  are  not  suffi- 
cient to  o>vercome  the  presump- 
tion of  legitimacy.  Scanlon  v. 
Walshe,  81  Md.  118,  48  Am.  St 
Rep.  488;  Bethany  Hospital  €k>.  v. 
Hale,  64  Kans.  367;  Foote  v.  State, 
65  T^z.  Or.  368,  Ann.  Cas.  1916  A 
1184  and  note. 

The  presumption  does  not  ex- 
ist where  a  mulatto  child  is  bom 
to  the  white  wife  of  a  white  man. 
Bullock  V.  Knox,  96  Ala.  159; 
Watkins  v.  Carleton,  10  Leigh. 
(Va.)  560. 

In  some  cases,  ''access"  seems 
to  be  understood  as  synonymous 
With  sexual  intercourse,  e.  g.,  in 
State  V.  Shaw,  89  Vt  121,  L.  R.  A. 
1915  A  1087.  It  is  expressly  so 
defined  in  Dennison  t.  Paige,  29 
Pa.  St  420,  72  Am.  Dec.  644.  This 
seems  an  unnatural  interpretation 
of  the  term,  and  renders  it  wholly 
superfluous.    The  true  meaning  is 


**Bwih  access  as  affords  an  isfjfpor* 

tunity  for  sexual  intercourse." 
Head  v.  Head,  1  Sim.  &  Stuart 
150, 1  Turner  ft  Russell  141. 

8-4>en]iigon  v.  Paige,  29  Pa.  St 
420,  72  Anu  Bee.  644;  Kennedy  v. 
State,  117  Ark.  113,  Ann.  Cas.  1917 
A  1029  and  note,  L.  R.  A.  1916  B 
1052  and  note;  Re  Mills,  137  Cal. 
298,  92  Am.  St  Rep.  175;  Scan« 
Ion  V.  Walshe,  81  Md.  118,  48  Am. 
St  Rep.  488 ;  Egbert  v.  Greenwalt, 
44  Mich.  246,  38  Am.  Rep.  260; 
Robeke  v.  Baer,  115  Mich.  328. 
69  Am.  St  Rep.  567;  Chamberlain 
V.  People,  23  N.  T.  85,  80  Am.  Dec. 
255;  Boykln  ^v.  Boykin,  70  N.  C. 
262,  16  Am.  Rep.  776;  Mink  y. 
State,  60  Wise.  583,  50  Am.  Rep. 
386;  Schuman  v.  Schuman,  83 
Wis.  255. 

The  evidence  of  the  husband  or 
wife  is  equally  inadmissible 
whether  it  is  offered  to  support  or 
to  deny  the  legitimacy  of  the 
child.  Boykin  v.  Boykin,  70  N.  C. 
262,  16  Am.  Dec.  776. 

9 — ^Professor  Wigmore,  In  his 
great  book  on  Evidence,  nrol.  3, 
S9  2063-4,  has  made  a  most  effec- 
tive and  convincing  attack  on  this 
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Illegitimate  birth  includes  all  cases  not  within  the  above 
definition;  that  is,  those  where  the  parents  were  not  law- 
fully married  either  at  the  time  of  conception  or  of  birth 
of  the  child,  or  at  any  time  between,  and  have  not  since 
been  married  under  laws  which  give  to  such  subsequent 
marriage  the  effect  of  legitimating  the  child.  The  case 
must  also  not  be  within  the  scope  of  any  '*Enoch  Arden" 
or  similar  statute  by  which  the  children  of  a  bona  fide  and 
de  facto  marriage  are  sometimes  held  to  be  legitimate, 
though  the  marriage  itself  is  invalid.^<> 

§  123.  Adoptioiu  The  process  of  adoption,  by  which  the 
natural  child  of  certain  parents  may  become  the  legal  child 
of  other  parents,  was  unknown  to  the  common  law.^^    It 


rule  both  from  the  standpoint  of 
Its  historical  authority  and  from 
that  of  its  Inherent  reasonable- 
ness. He  points  out  that  the  rule 
as  originally  defined  was  one  sim- 
ply of  caution  against  taking  the 
testimony  of  husband  or  wife  as 
conclusive  as  to  the  legitimacy  or 
Illegitimacy  of  the  child;  that  the 
admissibility  of  the  wife's  evi- 
dence "was  not  only  assumed,  but 
that  it  was  clearly  affirmed  by 
Lord  Hardwlcke  In  1734  In  Rex 
T.  Reading,  Lee  temp.  Hardwlcke 
79;  that  this  was  the  doctrine  of 
the  English  courts  down  to  1777, 
when  Lord  Mansfield  (Goodright 
y.  Mbss,  Cowper  59)  in  a  dictum 
resting  on  a  plain  misunderstand- 
ing of  the  earlier  cases  declared  it 
to  be  a  rule  of  decency,  morality 
and  policy,  that  neither  husband 
nor  'wife  should  be  permitted  as  a 
witness  to  bastardize  the  issue  of 
the  wife  after  marriage  by  testi- 
fying to  the  nonaccess  of  the  hus- 
band; and  that  the  great  author- 
ity of  Lord  Mansfield  led  the 
American    courts    to   accept   his 


statement  with  very  little  exami- 
nation as  to  its  soundness.  He 
also  points  out  that  the  rule  has 
many  elements  of  absurdity;  that 
no  more  violence  is  done  to  deli- 
cacy than  in  many  other  lines  of 
investigation  which  the  courts  are 
constantly  obliged  to  follow;  and 
that  in  fact,  in  the  great  majority 
of  instances,  the  testimony  as  to 
the  total  separation  of  husband 
and  wife  would  have  no  element 
of  indecency  or  indelicacy  about 
it  at  all. 

This  emphatic  expression  of 
Professor  Wlgmore  has  already 
been  approved  by  at  least  one 
American  court  of  last  resort 
Evans  v.  State,  165  Ind.  86O9  2  L. 
B,  A.  (N.  S.)  619,  6  Ann.  Cas.  81S. 

10— See,  ante,  §  88,  note  22 ;  and 
see  also  the  note,  L.  R.  A.  1915  O 
764. 

11— Humphries  v.  Davis,  100 
Ind.  274,  60  Am.  Rep.  789;  Morri- 
son V.  Sessions,  70  Mich.  297,  14 
Am.  St.  Rep.  500;  Re  Thome,  155 
N.  Y.  140;  Furgeson  v.  Jones,  17 
Ore.  204,  11  Am.  St.  Rep.  808,  3 
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was  well  knowiij  however,  in  the  ancient  civilizations,  and 
has  been  borrowed  by  us  from  the  Roman  law.  It  there- 
fore rests  for  its  validity  and  operation  entirely  on  the 
statutes  of  the  several  states. 

But  the  statutes  are  in  many  respects  similar,  and  there 
are  certain  general  features  of  the  statutory  status  of 
adoption. 

Two  things  are  usually  essential :  a  contract  between  the 
natural  parents,  or  other  persons  having  the  legal  control 
of  the  child,  and  the  adopting  parents,  by  which  the  for- 
mer give,  and  the  latter  receive,  the  child  in  adoption ;  and 
an  approval  of  the  contract  by  some  court,  usually  the 
court  which  deals  with  probate  matters.^^ 


Lb  R.  A.  620;  Non-she-po  v.  Wa- 
winta,  37  Ore.  213»  82  Am.  St.  Rep. 
749;  Re  Carroll's  Estate,  219  Pa. 
St  440,  123  Am.  St  Rep.  673;  Re 
Walworth's  Estate,  85  Vt  322, 
Ann.  Cas.  1914  C  1223,  37  U  R. 
A.  (N.  S.)  849;  Nugent  v.  Powell, 
4  Wlro.  173,  62  Am.  St  Rep.  17, 
20  U  R.  A.  199. 

No  statute  of  adoption  has  efver 
•been  passed  In  Elngland,  and  the 
legal  status  is  unknown  there.  Re 
Qua!  Shing,  6  Brit  Col.  86. 

The  law  of  adoption  in  Greece 
and  Rome  is  sketched  in  Wood- 
ward's Appeal,  81  Conn.  152;  in 
Markover  v.  Krauss,  132  Ind.  294, 
17  L.  R.  A.  806;  and  in  Morrison 
V.  Sessions,  supra. 

For  its  history  in  other  ancient 
nations,  see  Hockaday  t.  Lynn, 
200  Mo.  456, 118  Am.  St  Rep.  672, 
8  L.  B.  A«  (K.  S.)  117»  9  Ann.  Cas. 
775. 

Adoption  in  accordance  with  the 
immemorial  custom  of  an  Indian 
tribe  will  not  be  recognized  as  le- 
gal. Non-she-po  v.  Wawinta, 
supra. 


Sundry  definitions  of  "Adop- 
tion" are  collected  in  Cctfer  y. 
Scroggins,  98  Ala.  342,  39  Am.  St 
Rep.  54. 

12 — ^The  pro^sions  of  the  stat- 
utes in  the  respective  states  are 
given  or  sumznarized  in  Taber  v. 
Douglass,  101  Me.  366;  Ross  v. 
Ross,  129  Mass.  243,  37  Am.  Rep. 
821;  Morrison  v.  Sessions,  70^  Mich* 
297,  14  Am.  St  Rep.  500;  Re  Ma- 
crae, 189  N.  T.  142,  12  Ann.  Cas. 
505;  Furgeson  v.  Jones,  17  Ore. 
204,  11  Am.  St  Rep.  808,  3  Ll  R. 
A.  620;  and  Woodward's  Appeal, 
81  Conn.  152,  'which  recites  the 
Wisconsin  statute. 

It  has  several  times  been 
held  that  an  adult  may  be  adopt- 
ed, and  thereby  become  the  heir 
of  the  adopting  parent,  though 
the  statute  of  adoption  uses  the 
word  "child."  Sheffield  v.  Frank- 
lin, 151  Ala.  492,  125  Am.  St  Rep. 
37,  12  L.  R.  A.  (N.  S.)  884;  Mark- 
over  V.  Krauss,  132  Ind.  294,  17 
Lu  R  A.  806;  Re  Moran,  151  Mo. 
555.  The  contrary  has  been  held 
in  A.  H.  G.'B  petition,  1  W.  N.  C. 
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It  is  a  usual  requirement  that  the  child  shall  himself 
consent  to  the  adoption,  if  he  is  fourteen  years  of  age  or 
over;  and  that  no  person  having  a  husband  or  wife,  living 
and  competent  to  act,  shall  adopt  a  child  without  the  con- 
currence of  such  husband  or  wife.^^  In  a  few  states  adop- 
tion can  be  effected  by  the  deed  of  the  adopting  parents, 
without  the  consent  of  the  natural  parents  or  the  decree 
of  any  court^* 

It  is  clear  that  the  status  of  adoption,  being  an  arti- 
ficial creation  and  resting  on  the  statute  alone,  can  only 
be  conferred  by  strict  compliance  with  the  require- 
ments  of  the  statute.  If  any  substantial  requirement  of 
the  statute  is  omitted,  the  proceedings  are  ineffectual,  and 
the  legal  relationships  of  the  child  remain  unchanged.^^ 


(Pa.)  576;  Moore's  petition,  14  R. 
I.  38;  WlUlams  v.  Knight,  18  R. 
L  333. 

18 — ^For  certain  exceptional 
cases  in  which  an  adoption  has 
been  held  valid  without  the  con- 
cent of  the  wife,  and  the  effect  of 
such  an  adoption  on  her  rights  of 
succession,  see  Re  Walworth's 
Estate,  86  Vt  322,  37  L.  R.  A. 
(N.  S.)  849,  Ann.  €as.  1914  C 
1223. 

14 — ^Helpire  nr.  Claude,  109  Iowa 
159,  77  Am.  St.  Rep.  524;  46  L.  R. 
A.  171;  Fosburg  v.  Rogers,  114 
Mo.  122,  19  L.  R.  A.  201. 

In  Chehak  v.  Battles,  133  Iowa 
107,  8  Ll  R.  A.  (N.  S.)  1130,  12 
Ann.  Cas.  140,  an  adoption  agree- 
ment, though  not  valid  as  such 
for  want  of  acknowledgment  by 
the  adopting  parents,  was  held  to 
be  enforceable  against  them  as  a 
contract  to  give  such  child  the 
right  of  inheritance  from  them. 
I^nn  V.  Hockaday,  162  Mo.  Ill, 
85  Am.   St.   Rep.   480,  gives  the 


same  effect  to  a  parol  adoption 
agreement 

Under  this  form  of  adoption, 
the  child  inherits  from  parents 
who  had  adopted  him  by  their 
deed,  though  without  the  consent 
of  the  natural  parents.  He  is  the 
legal  child  of  both  sets  of  parents. 
Clarkson  <v.  Hatton,  143  MOw  47, 
60  Ank  St  Rep.  635,  89  L.  R.  A. 
748. 

In  Pennsylvania  adoption  by 
deed  is  lawful,  though  there  Is 
also  a  proceeding  for  adoption  by 
decree  of  court.  In  either  case 
the  intent  of  the  adopting  parent 
is  t2he  decisive  fact.  In  this  case 
the  natural  parents  had  aban- 
doned the  child,  and  their  where- 
abouts were  unknown.  Re  Peter- 
son, 212  Pa.  St  453. 

15 — ^"The  power  to  adopt  minor 
children  is  a  creation  of  the  sta- 
tute unknown  to  the  common  law, 
the  statutory  mode  prescribed  is 
the  measure  of  the  power,  and  an 
adoption  is  invalid  unless  made  in 
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But  if  the  statute  is  fully  complied  with,  it  results  that 
the  relation  of  the  child  to  the  adoptinfir  parents  becomes 
that  of  parent  and  child,  substantially  the  same  as  that 


pursuance  of  the  essential  re- 
quirements of  the  statute.'*  Wood- 
ward's Appeal,  81  Conn.  162,  166. 

But  nevertheless  many  courts 
have  held  that  the  statutes  pro- 
nidlng  for  adoption  were  of  a 
highly  beneficial  character,  and 
that  they  should  be  interpreted 
in  a  broad  and  liberal  manner. 
Hagent  t.  FoweU,  4  Wyo.  178,  C9 
Am.  St.  Sep.  17,  20  L.  R.  jL  199; 
Be  Mc  Keag,  141  Cal.  403,  99  Am. 
St  Rep.  80;  Wilson  v.  Otis,  71  N. 
H.  483,  93  Am.  St  Rep.  666;  Par- 
sons y.  Parsons,  101  Wise  76,  70 
Am.  St  Rep.  894. 

Minor  Irregularities  cannot  be 
set  up  by  heirs  of  the  adopting 
parents,  when  those  parents  dur- 
ing their  life  adhered  to  it  Re 
Williams,  102  CaL  70,  41  Am.  St 
Rep.  163. 

The  rule  is  stated  more  strictly 
in  Taber  v.  Douglass,  101  Me.  363, 
and  in  Watts  y.  Dull,  184  111. 
86,  76  Am.  St  Rep.  141;  but  lib- 
erally in  Flannigan  y.  Howard, 
200  111.  396,  93  Am.  St  Rep.  201, 
69  L.  R.  A.  664. 

Lack  of  consent  by  or  notice  to 
a  liying  father  is  fatal  to  the 
adoption  proceedings,  although 
he  had  abandoned  the  child. 
Schlitz  y.  Roenitz,  86  Wise.  31, 
39  Am.  St  Rep.  873,  21  L.  R.  A. 
483;  Furgeson  y.  Jones,  17  Ore. 
204,  11  Am.  St  Rep.  808,  3  L.  R. 
A.  620;  Beatty  y.  Dayenport,  46 
Wash.  555,  122  Am.  St  Rep.  937. 
Contra,  Nugent  y.  Powell,  supra; 
Parsons  y.  Parsons,  supra. 

Statutes  for  adoption*  are  all  pri- 


marily based  on  the  consent  of 
the  child's  parent  or  parents  if 
liying  and  accessible;  any  excep- 
tion which  permits  adoption  with- 
out such  consent  must  clearly 
come  within  the  proyisions  of  the 
statute.  Tiffany  y.  WHght,  79 
Nebr.  10. 

But  the  statute  may  lawfully 
dispense  with  consent  by  or  notice 
to  a  parent  whose  custody  of  the 
child  has  been  taken  from  him  in 
a  diyorce  proceeding  based  on  his 
adultery.  Re  Williama,  102  Gal. 
70,  41  Am.  St  Rep.  163.  And  if 
the  father  liyes  in  Scotland, 
while  the  child  is  an  actual  resi- 
dent of  the  state,  adoption  may 
be  yalidly  based  on  notice  by  pub- 
lication. Stearns  y.  Allen,  183 
Mass.  404,  97  Am.  St  Rep.  441. 

"While  the  general  rule  is  that 
a  child  cannot  be  adopted  with- 
out the  consent  of  its  parents, 
there  are  seyeral  exceptions  to 
the  rule;  as  for  instance,  if  either 
parent  has  been  depriyed  of  ciyil 
rights,  or  adjudged  guilty  of  cru- 
elty or  adultery  and  for  that  rea- 
son diyorced,  or  adjudged  an  hab- 
itual drunkard,  or  has  abandoned 
the  child.  In  any  of  these  cases 
the  consent  or  presence  of  such 
parent  is  unnecessary.  Otherwise 
it  is  necessary."  Re  McKeag, 
supra. 

The  facts  that  will  support  aa 
adoption  without  the  consent  of 
the  natural  parents  are  discussed 
fully  in  the  note^  Ann.  Oas.  1914 
A  ZZt 
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between  natural  parents  and  their  children«^<> 


IG—Jobson  y.  Jobeon,  164  Cal. 
S12,  43  L.  R.  A.  (N.  S.)  1062; 
Humphries  v.  Davis,  100  Ind.  274, 
60  Am.  Rep.  789;  Gray  y.  Holmes, 
67  Kans.  217,  33  L.  R.  A.  207; 
Markover  v.  Krauss,  132  Ind.  294, 
17  L.  R.  A.  806;  Re  Walworth's 
EsUte,  86  Vt.  322,  37  L.  R.  A.  (N. 
S.)  849,  Ann.  Gas.  1914  C  1223; 
Re  Masterson,  46  Wash.  48,  122 
Am.  St.  Rep.  886.  If  the  adopting 
parents  die,  and  the  child  becomes 
an  orphan,  he  may  be  re-adopted 
without  notice  to  the  natural  par- 
ents. Re  Mlacrae,  189  N.  T.  142, 12 
Ann.  Cas.  606. 

But  where  land  is  deeded  to  lite 
tenants  with  remainder  to  their 
'^bodily  heirs,"  they  cannot  defeat 
the  rights  of  reversioners  by 
adopting  a  child.  Glarkson  v. 
Hatton,  143  Mo.  47,  69  Am.  St 
Rep.  636,  39  L.  R.  A.  748.  On  the 
different  facts  of  the  cases  a  be- 
quest to  one  with  remainder  to 
her  "heirs"  was  held  to  include 
an  adopted  child  in  Butterfield  v. 
Sawyer,  181  111.  698,  79  Am.  St 
Rep.  246,  62  L.  R.  A.  76,  and  not 
to  include  an  adopted  child  in 
Wallace  v.  Nolan,  246  111.  636,  13 
Am.  St  Rep.  247.  The  real  ques- 
tion is  as  to  the  Intent  of  the  tes- 
tator. See  the  note  L.  R.  A.  1918 
B  128.  Children  of  an  adopted 
child  are  "lawful  issue"  of  the 
adopting  iMirent  under  the  exemp- 
tion of  legacies  to  lawful  issue 
from  the  inheritance  tax.  Re 
Winchester,  140  Cal.  468. 

"Lawful  heirs"  was  held  not  to 
include  an.  adopted  child,  under 
the  special  circumstances  of  the 
case^  in  Morrison  (v.  I^ssions,  70 


Mich.  297,  14  Am.  St  Rep.  600. 
The  New  York  statute  especially 
protects  a  remainder  created  by 
will  from  being  defeated  by  the 
adopting  of  a  child;  but  this  pro- 
vision will  not  be  extended  to  a 
remainder  by  deed.  Gilliam  v. 
Guaranty  Trust  Co.,  186  N.  Y.  127, 
116  Am.  Rep.  636. 

Under  the  Massachusetts  stat- 
ute a  father  can  sue  for  the  death 
of  his  child  by  the  tort  of  the  de» 
fendanty  though  the  child  were 
his  only  by  adoption.  Bouthier  y. 
Maiden,  226  Mass.  479,  Ann.  Cas. 
1918  C  910. 

Adoption,  like  the  birth  of  a 
child,  will  ipso  facto  revoke  a 
prior  will  of  the  adopting  parent 
Helpire  v.  Claude,  119  Iowa  149, 
77  Am.  St  Rep.  624,  46  L.  R.  A. 
171.  But  see  the  contrary  deci- 
sions cited  and  distinguished  in 
that  case. 

An  adopted  child  was  held  en- 
titled to  the  benefits  of  homestead 
exemption  in  Cofer  v.  Scroggins, 
98  Ala.  342,  39  Am.  St  Rep.  54. 
And  to  take  as  an  after  born  child 
Would,  under  a  statute  which 
makes  a  will  subject  to  the  inher- 
itance of  his  statutory  right  by 
an  after  born  child,  unless  an  in- 
tent to  exclude  him  expressly  ap- 
pears. Flannigan  v.  Howard,  200 
111.  396,  93  Am.  St  Rep.  201,  59 
L.  R.  A.  664.  To  take  under  an 
insurance  policy  payable  to  sur- 
viving children;  Virgin  v.  Mar- 
wick,  97  Mo.  578;  or  under  a  will 
in  favor  of  "issue"  of  a  grand- 
daughter. Hartwell  v.  Taflt,  19 
R.  I.  644,  34  L.  R.  A.  600;  not  to 
be  the   "next-of-kin"   entitled   to 
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The  statutes  and  decisions  of  the  different  states  diflfer 
widely  as  to  the  rights  of  inheritance  to  and  from  an  adopt- 
ed child,  and  also  as  to  the  legal  relation  of  the  adopted 
child  to  the  relatives  of  the  adopting  parents. 

When  the  child  beccwies  the  legal  son  of  the  adopting 
father,  does  he  thereby  become  the  grandson  of  his  father, 
the  brother  of  his  natural  bom  children,  and  so  on?  It 
is  one  thing  to  empower  the  adopting  parents  to  them- 
selves take  a  new  child  by  contract,  and  a  somewhat  dif- 
ferent thing  to  empower  them  to  confer  upon  others  of 
the  family  a  new  relative,  not  of  the  family  blood. 

By  some  of  the  statutes  the  adopted  child  acquires  a 
legal  right  of  inheritance  to  its  adopting  parents  only, 
and  not  to  their  relatives;"  in  others,  the  adopting  child 


sue  for  death  of  the  parent;  Hel- 
decamp  t.  Jersey  City  R.  Co.»  69 
N.  J.  L.  284,  101  Am.  8t  Rep.  707. 

17— BosseU  T.  Jordan,  (8  Colo. 
446,  Amu  Cag.  1916  C  760;  Hock- 
aday  t.  I^^ii«  200  Mo.  456,  118 
Am.  St.  Rep.  672,  8  L.  R.  A.  (N. 
fi.)  117,  9  Ann.  Cas.  775;  Wallace 
Y.  Noland,  246  111.  535,  138  Am.  St 
Rep.  247;  Helms  v.  Elliott,  89 
Tenn.  446,  10  L.  R.  A.  535;  Van 
Derlyn  v.  Mack,  137  Mich.  146, 109 
Am.  St  Rep.  669,  66  L.  R.  A.  537. 
4  Ann.  Cas.  879;  Warren  v.  Pres- 
cott,  84  Me.  483,  30  Am.  St  Rep. 
370,  34  L.  R.  A.  500;  FhUlipB  y. 
McConica,  59  Ohio  St  1,  69  Am. 
St  Rep.  753;  Durkee  y.  Satchel- 
ler,  39  R.  I.  45,  L.  R.  A.  1916  B 
545. 

The  New  York  statute  giYes  to 
the  adopted  child  and  his  heirs  or 
next-of-kin  full  rights  of  inherit- 
ance from  the  adopting  parent 
Re  Cook,  187  N.  Y.  253. 

In  Massachusetts  the  adopted 
child  inherits  from  "the  legal  de- 


scendants hut  no  other  of  the  kin- 
dred of  the  adopting  parent,  and 
retains  his  right  to  inherit  from 
his  natural  parents  and  kindred. 
Delano  y.  Bruerton,  148  Mass.  619 
2  L..  R.  A.  698. 

It  was  held  in  Humphries  v  Da- 
Yls,  100  Ind.  274,  50  Am.  St  Rep. 
789,  that  the  adopted  child  may  In- 
herit from  both  Its  natural  and 
its  adopting  parents;  that  prop- 
erty inherited  by  the  chUd  from 
one  adopUng  parent  will  go  to 
the  other  adopting  parent,  and 
not  to  the  natural  parents;  the 
question  'who  would  inherit  its 
property  derlYed  from  other 
sources  is  left  undecided. 

In  North  Carolina,  the  child 
Inherits  from  the  foster  parent, 
hut  the  latter  does  not  inherit 
from  the  child.  Edwards  y.  Tear- 
by,  168  N.  C.  663,  L.  R.  A.  1915  B 
462. 

In  Maine  he  becomes  "to  all  in- 
tents and  purposes  the  child  of  his 
adopters,  the  same  as  if  bom  to 
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has  exactly  the  same  rights  as  if  he  had  been  a  natural- 
bom  child,  both  in  relation  to  the  adopting  parents  and 
to  their  relatives.^** 

Since  adoption,  like  marriage  or  divorce,  creates  a  status, 
from  which  the  legal  incidents  of  that  status  necessarily 
flow,  the  law  of  the  domicil  of  the  parties  at  the  time  of 
the  adoption  will  control  as  to  whether  or  not  the  status 
has  been  formed.  Therefore,  if  a  child  is  legally  adopted 
in  one  state,  and  the  parents  and  child  then  move  into  an- 
other, the  child  will  have  in  the  latter  state  the  status  of  an 
adopted  child  though  the  adoption  was  not  effected  in  ac- 
cordance with  the  law  of  the  latter  state.^® 

But  if  the  parents  should  die  domiciled  in  the  latter  state, 
and  by  its  law  an  adopted  child  inherits  differently  from  a 
natural  child,  he  will  inherit  only  as  an  adopted  child, 
though  the  law  of  the  state  where  he  was  adopted  gives  an 


them  In  lawful  wedlock,  except 
that  he  shall  not  Inherit  property 
expressly  limited  to  the  heirs  of 
the  body  of  the  adopters,  nor 
property  from  their  .lineal  or  col- 
lateral kindred  by  right  of  repre- 
sentation." R  S.  1903,  p.  622, 
S35. 

18->SclilltE  T.  Boeniti,  86  Wis. 
81,  89  Am.  St  Bep.  878;  21  L.  B. 
A.  483;  Shick  y.  Howe,  137  Iowa 
249,  14  L.  R.  A.  (N.  S.)  980;  Car- 
penter  v.  Buffalo  Gen.  Elec.  Co., 
213  N.  Y.  101,  Ann,  Cas.  1916  C 
754  and  note;  Riley  v.  Day,  88 
Kan.  503,  44  L.  R.  A.  (N.  S.)  296. 

By  the  Connecticut  statute  the 
child  has  full  rights  of  inheritance 
from  its  adopted  parents  "or  their 
relatives,  and  shall  not  Inherit 
estate  from  its  natural  i^arents 
and  their  relatives."  G.  S.  1918, 
§  4879.  This  gives  the  adopted 
children  exactly  the  same  statua 


as  a  natural  child  of  the  adopting 
parents  would  have. 

And  the  same  is  true  of  the 
Ohio  statute  with  one  specified  ex- 
ception. Ransom  v.  N.  T.  C.  &  St. 
L.  R.  Co.,  93  Ohio  St.  223,  L.  R. 
A.  1916  E  704. 

19-^R08g  T.  Ross,  129  Mass.  248, 
87  Am.  Sep.  821;  Re  Williams,  102 
Cai.  70,  41  Am.  St  Rep.  163; 
Woodward's  Appeal,  81  Conn.  152; 
Glos  V.  Sankey,  148  111.  536,  39  Am. 
St.  Rep.  196,  23  U  R.  A.  665;  Gray 
V.  Holmes,  57  Kan.  217,  33  L.  R. 
A.  207;  Caldwell's  Succession,  114 
La.  195,  108  Am.  St  Rep.  341; 
Melvin  v.  Martin,  18  R.  I.  650. 

The  same  rule  is  laid  down  by 
statute  tn  Maine.  R.  S.  1903,  p. 
622-3,  §  35. 

And  see  Brewer  v.  Browning, 
115  Mise.  358,  Ann.  Cas.  1918  B 
1013,  L.  R.  A.  1918  F  1185. 
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adopted  child  full  rights  of  inheritance.^^^  And  vice  versa, 

if  the  law  of  the  domicil  of  the  deceased  gives  a  wider  right 

of  inheritance  to  an  adopted  child  than  does  that  of  the 

state  of  the  adoption,  the  former  will  prevaiL^^    That  is, 

his  status  as  an  adopted  child  is  determined  by  the  law 

of  the  state  of  the  adoption :  but  his  right  of  inheritance 

as  an  adopted  child,  by  the  law  of  the  domicil  of  the  de- 
ceased.22 


§  124*    The  reciprocal  duties  of  parent  and  child.    The 

law  of  parent  and  child  is  unlike  the  law  relating  to  most 
classes  of  property  rights  because,  while  the  reciprocal 
rights  and  duties  of  parent  and  child  are  often  discussed 
in  legal  text-books,  they  fortunately  do  not  often  come 
before  the  courts  for  definition  and  exact  application ;  and 
there  is  therefore  an  occasional  vagueness,  and  an  absence 
of  reported  cases  to  which  one  may  refer  to  support  and 
accurately  define  the  recognized  rules. 

In  this  respect  they  are  like  the  mutual  rights  of  hus- 
band and  wife  to  each  other's  society,  kindly  treatment 
and  conjugal  affection — ^unquestionably  existing;  and  of 
the  highest  importance,  and  yet  resting  rather  on  their 


20— Keegan  v.  Geraghty,  101  111. 
26. 

And  where  a  child's  adoption 
was  by  a  special  act  of  the  legis- 
lature of  another  state,  which  de- 
clared that  she  "shall  inherit  from 
the  said  S.  as  if  she  were  his  le- 
gitimate child,"  it  does  not  fol- 
low that  she  is  the  heir  of  S. 
within  the  statute  for  the  substi- 
tution of  the  heirs  of  a  son  of  the 
intestate  in  the  place  of  their  fa- 
ther.   Re  Sunderland,  60  Iowa  732. 

So  in  interpreting  the  term 
"lawful  issue"  in  a  will  the  court 
will     not     necessarily    hold    an 


adopted  child  to  be  included, 
though  by  the  law  of  the  place  of 
adoption  the  child  had  full  rights 
of  inheritance.  N.  Y.  Trust  Co.  ▼. 
Viele,  161  N.  Y.  11,  76  Am.  St  Rep. 
238. 

21— As  to  the  inclusion  of 
adopted  children  under  the  term 
"issue,"  see  also  Riley  v.  Day,  88 
Kan.  503,  44  L.  R.  A.  (N.  S.)  296; 
and  Morse  v.  Osborne,  75  N.  H. 
487,  80  L.  R.  A.  (N.  S.)  914  and 
note,  Ann.  Gas.  1912  A  324. 

22— Van  Maitre  v.  Sankey,  148 
111.  536,  39  Am.  SL  Rep.  196,  23 
L.  R.  A.  665. 
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universal  recognition  by  social  opinion  and  usage  than  on 
judicial  decisions. 

So  reluctant  have  the  courts  been  to  encourage  litiga- 
tion over  personal  rights  between  members  of  the  same 
family,  that  it  seems  well-established  that  a  minor  cannot 
sue  the  father  for  a  tort  to  the  person,  though  of  an  ag- 
gravated nature.^^  The  decisions  upon  this  point  are  all 
recent;  and  that  very  fact  shows  that  the  action  has  not 
been  generally  supposed  to  be  maintainable.  Howeveit 
great  the  hardship  may  seem  to  be  in  a  case  of  great  cruelty 
or  outrage  to  a  child,  to  make  a  father  liable  to  a  suit  for 
damages  for  a  personal  tort  might  open  the  way  to  far 
greater  evils  than  it  would  prevent  or  redress. 

It  would  hardly  be  promotive  of  public  policy  to  allow 
an  insolent  and  defiant  child  to  hold  over  the  father  the 
threat  of  a  suit  to  test  the  justification  and  sufficiency  of 
punishment;  and  even  in  extreme  cases  it  may  well  be 
deemed  better  to  leave  the  child's  protection  to  criminal 
prosecution  carried  on  by  the  officers  of  the  law  than  to  a 
suit  by  the  child  himself. 

It  will  be  remembered  that  a  similar  rule  was  univers- 
ally applied  to  actions  for  a  personal  tort  between  husband 
and  wife  until  very  recently,  when  a  few  courts  have  re- 
versed it  and  recognized  such  a  right  of  action.^* 

The  same  reason  does  not  apply  to  a  suit  for  tort  to  the 
property  of  the  child;  as  to  property  rights  the  child 
is  practically  independent  of  his  father,  and  the  same  con- 
siderations of  public  policy  hardly  apply. 

§  125.    The  father^s  duty  to  protect  and  to  educate  the 


2S-4ton6r  T.  Boiler,  87  Wash. 
243, 107  Am.  St  Bep.  708,  68  L.  B. 
A.  898,  8  Ann.  Cas.  1;  Hewlett  v. 
George,  68  Miss.  703,  13  L.  R.  A. 
682;  McKelvey  y.  McKelvey,  111 
Tenn.  388,  102  Am.  St.  Rep.  787, 


64  L.  R.  A.  991,  1  Ann.  Cas.  130. 

After  emancipation,  a  child  can 
sue  his  parents  for  a  tort  to  the 
person.     Taubert  y.  Tanbert,  103 

Minn.  247. 

ante,  $99. 
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child.  The  father  has  the  right,  and  owes  to  his  minor 
child  the  duty,  of  personally  protecting  him.  Such  force 
as  one  might  exert  in  self-defense  he  may  exert  in  defense 
of  a  child,^^  and  injuries  to  a  child  are  recognized  as  a 
provocation  which  may  reduce  even  an  unjustifiable  homi- 
cide from  murder  to  manslaughter.^*  This  of  course  ap- 
plies particularly  to  carnal  abuse  of  a  daughter. 

But,  as  Blackstone  says,  this  duty  of  protection  is  as- 
sured by  a  natural  impulse,  which  the  law  needs  to  check 
rather  than  to  spur. 

The  duty  of  affording  to  the  child  an  education  suited 
to  his  needs  and  capacities,  which  has  alwajrs  been  recog- 
nized as  a  moral  duty  in  so  far  as  it  was  within  the  father^s 
power,  but  with  no  definite  standard  fixed  and  enforced  by 
positive  law,  has  become  definite  and  capable  of  exact  en- 
forcement by  our  modem  school  laws  by  which  the  atate, 
itself  assuming  the  cost  of  education  of  all  its  children, 
compels  the  parent  to  use  these  privileges,  and  to  send  his 
children  to  the  public  school  or  to  some  private  school  of 
adequate  standard. 

The  length  of  time  during  which  the  father  is  compelled 
to  send  his  children  to  school  varies  widely  in  the  different 
states ;  even  in  the  most  advanced  states  the  legal  duty  ex- 
tends only  to  very  el^nentary  education.^^ 


25—1  Black.  Com.  850;  Com,  v. 
Malone,  114  Mass.  295. 

The  right  extends  to  members 
of  a  family  generally.  Patten  v. 
People,  18  Mich.  314,  100  Am.  Dec. 
173;  Dukes  v.  State,  11  Ind.  557, 
71  Am.  Dec.  370. 

And  see,  ante,  §  56,  note  11. 

And  a  son  has  the  same  right  In 
defense  of  his  father.  Foster  y. 
State,  102  Tenn.  83»  73  Am.  St 
Rep.  855. 

26—1  Black.  Com.  450;  2  Swift's 
Dig.  (273) ;  Campbell  v.  Common- 


wealth, 88  Ky.  402,  21  Am.  St  Rep. 
348;  State  t.  Grugln,  147  Mo.  39, 
71  Am.  St  Rep.  563,  42  L.  R.  A. 
774;  McWhlrt's  case,  3  Gratt 
(Va.)  394,  46  Am.  Dec.  196. 

27— In  Cory  v.  Cook,  24  R.  I. 
421,  It  was  sought  to  hold  a  fa- 
ther liable  for  the  education  of  his 
children  beyond  that  furnished  by 
the  public  schools,  as  a  part  of 
their  necessary  support;  but  the 
court  did  not  decide  that  question. 
Such  a  claim  would  hardly  seem 
supportable  in  view  of  the  nar- 
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§  126.  The  father's  duty  to  support  the  child.  This  duty, 
while  imposed  by  the  elementary  dictates  of  natural  law, 
is  one  the  enforcement  of  which  by  a  civil  action  is  not 
always  easy.  The  very  similar  duty  of  supporting  the 
wife  is  readily  enforced  by  conferring  on  her  an  implied 
agency  to  procure  articles  for  her  own  support  on  the 
husband's  credit,  when  he  fails  to  furnish  them.  But  in 
the  case  of  a  child,  at  least  of  a  young  child  who  is  most 
likely  to  need  support,  his  own  incapacity  makes  it  impos- 
sible for  him  to  act  as  the  father's  implied  agent. 

This  difficulty  of  working  out  the  duty  of  support  by  the 
same  method  that  is  used  in  the  law  of  husband  and  wife 
has  led  some  courts  to  say  that  the  duty  of  a  father  to  sup- 
port his  child  is  one  of  moral  obligation  only,  and  not  a 
legal  duty.  The  surprising  statement  has  been  made  by  the 
courts  of  New  Hampshire,  Vermont,  Illinois  and  New  Jer- 
sey, among  others.^s 

But  it  has  not  commended  itself  to  the  courts  of  most  of 
the  states,  and  the  great  preponderance  of  authority  is  to 
the  effect  that  the  father's  duty  to  support  his  child  is  a 
legal  as  well  as  a  moral  dut>' ;  that  if  he  casts  off  his  child 
and  leaves  it  without  the  necessaries  of  life,  he  sends  with 
it,  if  not  an  implied  agency  to  the  child  to  procure  neces- 


row  limits  which  the  courts  have 
usually  given  to  the  necessary 
support  which  is  chargeable  to 
the  father. 

See  also  Re  Ryder,  11  Paige  Ch. 
(N.  Y.)  185,  42  Am.  Dec.  109. 

Compare  ante,  §  5,  note  27. 

28— KeHy  t.  Bayis,  49  V.  H.  176, 
6  Am.  Rep.  499;  Hunt  v.  Thomp- 
son, 4  111.  179,  36  Am.  Dec.  540; 
Freeman  v.  Robinson,  38  N.  J.  L. 
383,  20  Am.  Rep.  399. 

"While  it  is  true  beyond  any 
question  that  the  common  law  en- 
joins  upon   parents   the   duty   of 


protecting,  educating  and  main- 
taining their  children,  it  is  also 
true  that,  in  the  absence  at  stat- 
ute, the  common  law  never  af- 
forded any  means  of  enforcing  its 
obligation.  In  the  language  of 
Lord  Eldon  in  Wellesley  y.  Duke 
of  Beaufort  (2  Russ.  3-23),  'the 
courts  of  law  can  enforce  the 
rights  of  the  father,  but  they  are 
not  equal  to  the  task  of  enforcing 
the  duties  of  the  father.' "  Ram- 
sey v.  Ramsey,  121  Ind.  215,  6  L. 
R.  A.  682. 
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saries,  at  least  an  implied  agency  to  any  third  person  to 
furnish  such  necessaries  on  the  father's  credit.^* 

Probably  the  two  lines  of  cases  do  not  differ  so  widely 
in  their  exact  results  as  the  general  statements  contained 
in  the  opinions  would  indicate. 

Both  lines  of  cases  agree  that  the  child  has  no  general 
authority  to  procure  articles,  even  necessaries,  on  his  fath- 
er's credit;  both  agree  that  a  child's  situation  and  needs 
jTiay  create  an  implied  authority  to  a  third  person  to  sup- 
ply him;  where  the  cases  come  into  direct  conflict  is  that 
the  stricter  cases  hold  that  the  liability  must  spring  from 
the  father*s  contract  or  promise,  express  or  implied,  so  that 
if  he  expressly  refuse  to  sanction  the  expenditure  no  civil 
action  can  be  had,^<^  while  the  more  liberal  cases  hold  that 


29— Omey  T.  GUley,  79  Me.  29S, 
1  Am.  St.  Rep.  807;  Shields  ▼. 
O'ReiUy,  68  Conn.  266;  Leibold  T. 
Lelbold,  158  Ind.  60;  Porter  v. 
Po'well,  79  Iowa  151,  18  Am.  St 
Rep.  353,  7  L.  R.  A.  176;  Alvey 
y.  Hartwig,  106  Md.  254;  Re  Ry- 
der, 11  Paige  Ch.  (N.  Y.)  186,  42 
Am.  Dec.  109;  Beardsley  y.  Hotch- 
kiss,  96  N.  Y.  202,  219;  Pretzlnger 
y.  Pretzlnger,  45  Ohio  St  462,  4 
Am.  St  Rep.  542;  Cory  y.  Cook, 
24  R.  L  421. 

It  follows  that  the  father,  and 
not  the  child's  estate,  is  liable 
for  funeral  expenses  of  a  minor 
child.  Rowe  y.  Raper,  23  Ind.  Ap. 
27,  77  Am.  St  Rep.  411.  And  see 
the  note,  Ann.  Cas.  1913  B  929. 

Eyen  the  wife,  who  has  Bap- 
ported  the  children  when  they  had 
been  abandcmed  by  the  father, 
who  was  of  ability  to  support 
them,  can  sue  him,  after  she  has 
obtained  a  dlyorce,  for  her  ex- 
penses in  caring  for  the  children 
before  the   dlyorce.     Rogers   ▼. 


Rogers,  98  Kan.  114,  U  R.  A.  1915 
A  1137. 

As  to  the  support  of  children 
after  a  dlyorce,  see  the  next  se^ 

tlon. 

30 — See  the  cases  cited  in  note 
28,  and  also  Gordon  y.  Potter,  17 
Vt  348. 

"The  right  of  a  third  person  to 
recoyer,  *who  has  discharged  the 
obligation  of  the  father  and  sup- 
plied his  offspring  with  necessa- 
ries which  he  neglected  to  fur- 
nish, must  in  eyery  case  be  predi- 
cated upon  a  contract  express  or 
Implied."  Ramsey  y.  Ramsey,  121 
Ind.  215,  6  L.  R.  A.  682.  But  this 
case  defines  the  circumstances 
from  which  the  contract  may  be 
implied  so  broadly  as  to  leaye  a 
yery  narrow  distinction  between 
this  doctrine  and  that  held  in  the 
cases  cited  In  the  next  note. 
"There  may  haye  been  no  inten- 
tion to  contract  at  all,  and  yet  one 
may  haye  come  under  a  legal  duty 
to  another  of  such  a  character 
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the  father's  duty  imposes  upon  him  the  liability  even 
against  his  express  refusal — creates  an  imputed  agency 
where  none  can  be  implied,  to  use  the  phrase  which  has 
been  used  in  discussing  the  same  question  in  the  law  of  hus- 
band and  wife.31 

But  even  in  the  more  liberal  states  such  an  imputed 
liability  of  the  father  must  be  based  on  a  positive  neglect 
of  duty,  and  the  stranger  who  furnishes  supplies  to  the 
child  does  so  at  his  peril  of  being  able  to  prove  such  neg- 
lect. It  makes  no  difference  that  the  articles  are  in  them- 
selves things  needed  for  the  child's  support,  unless  the 
father  had  left  the  child  destitute  of  them.  It  is  for  the 
father  to  fix  the  place  of  support,  and  the  quality  of  his 
child's  food  and  clothing,  and  a  stranger  could  not  set  up 
his  judgment  against  that  of  the  father  unless  the  latter 
had  been  guilty  of  a  clear  neglect  of  duty."^ 

The  duty  of  support  is  correlative  to  the  right  to  the 
child's  custody  and  services,  and  if  the  child  has  without 
just  cause  left  his  father,  or  if  the  mother  is  wrongfully 
keeping  him  away  from  the  father,  the  father  is  not  liable 
to  pay  for  his  support.^^  But  if  the  father  has  driven  the 
child  from  home  by  cruel  treatment,  while  he  loses  his  right 
to  the  child's  earnings,  he  is  still  liable  for  his  necessary 
support  and  for  his  funeral  expenses.^^ 

that  tihe  law  precludes  him  from  i  18  Johns.  (S.  Y.)  480^  7  Am*  Dec. 
asserting  that  he  did  not  agree  to  I  895;  Owen  v.  White,  6  Port.  (Ala.) 
perform  It,  and  thus,  by  fiction  of  |  433,  30  Am.  Dec.  572;  Conboy  ▼. 
law,  a  contract  results 
structlon  or  Implication." 

31— Owen  V.  White,  5  Port 
(Ala.)  435,  30  Am.  Dec.  572;  Stan- 
ton V.  Willson,  3  Day  (Oonn.)  37, 
3  Am.  Dec.  255;  Lamson  ti.  Var- 
num,  171  Mass.  237;  Finn  y.  Ad- 
ams, 138  Mich.  258;  McGtoon  v. 
Irvln,  1  Finney  (Wis.)  526,  44  Am. 
Dec.  409. 


law,  a  contract  results  by  con-     Howe,    59    Conn.    112;    Hunt   v. 

'  Thompson,  4  111.  179,  36  Am.  Dec. 
538. 

33— Angel  v.  McClellan,  16 
Mass.  28,  8  Am.  Dec.  118;  Bald- 
win y.  Foster,  138  Mass.  449; 
Glynn  y.  Glynn,  94  Me.  465;  Hyde 
y.  Lelsenrlng,  107  Mich.  490. 

34— Honeycatt  y.  Thompson,  159 
K.  C  29,  40  L.  B.  A.  (N.  S.)  488, 


2— Tan  Yallclnbiirirh  y.  Watson^  :  Ann.  Cas.  1918  E  928. 


368  PARENT  AND  CHILD 

Besides  the  civil  liability  which  has  been  discussed,  there 
are  in  many  or  all  of  the  states  statutes  making  non-support 
of  minor  children — as  well  as  that  of  a  wife — criminally 
indictable ;  and  it  is  upon  such  criminal  proceedings  that  the 
legal  enforcement  of  the  duty  of  support  chiefly  relies.^^ 

§  127.    Support  of  the  children  of  divorced  parents.    A 

difficult  question  sometimes  arises  as  to  the  respective  duty 
of  the  parents  to  support  their  children  after  a  divorce. 
As  divorce  courts  commonly  have  the  power  to  pass  orders 
in  regard  to  the  custody  and  maintenance  of  the  children, 
the  question  will  often  be  settled  by  the  terms  of  the  divorce 
decree ;  but  if  it  is  not,  a  peculiar  state  of  things  results. 
The  former  husband  and  wife  have  no  longer  any  legal 
relation  to  each  other,  but  they  continue  to  be  the  father 
and  mother  of  the  children. 

The  guilty  party  to  the  divorce  certainly  ought  not  to 
be  freed  from  his  liability  to  support  the  children  by  his 
own  misconduct ;  nor  ought  the  innocent  children  to  lose  their 
right  of  support  by  the  disagreement  of  their  parents,  or 
by  the  misconduct  of  either  or  of  both. 

If  the  decree  simply  grants  a  divorce,  making  no  order 
as  to  the  custody  and  support  of  the  children,  the  father's 
primary  liability  remains  unchanged;  and  a  third  party, 
or  the  divorced  wife  if  she  is  caring  for  them,  can  sue  him 
for  their  necessary  support  which  he  neglects  to  furnish.'* 

Where,  however,  the  father  is  willing  to  take  and  sup- 
port the  child,  and  the  mother  refuses  to  allow  him  to  do 
so,  and  she  retains  the  child  in  her  own  custody  without 
any  order  of  court  giving  her  that  right,  it  would  not  seem 


3&— Whether  it  is  a  defense  to 
the  criminal  prosecution  that  the 
wife  or  a  stranger  furnished  the 
support,  so  that  the  child  was  not 
in  fact  destitute,  see  Hunter  y. 
StAte.  10  Okla.  Cr.  119,  L.  R  A. 


1916  A  664  and  note,  Ann.  Oas. 
1916  A  612. 

86— Gllley  rv.  GUley,  79  Me.  292, 
1  Am.  St.  Rep.  307;  Zllley  v.  Dun- 
widdle.  98  Wis.  428,  67  Am.  St 
Rep.  820,  40  L.  R.  A.  679. 
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on  general  principles  that  she  could  compel  him  to  pay  her 
for  the  support  vMch  he  was  ready  to  furnish  in  his  own 
house,  while  refusing  him  the  custody  of  the  child,  which 
naturally  goes  with  the  liability  for  its  support.  The  argu- 
ment is  even  stronger  where  the  divorce  was  granted  for 
the  wife's  fault.«^ 

But  the  policy  of  the  courts  to  cast  the  burden  of  sup- 
porting the  children  of  a  marriage  upon  the  father  is  so 
strong  that  many  decisions,  apparently  a  decided  majority, 
hold  the  father  primarily  liable,  though  the  divorce  was 
granted  for  the  wife's  fault  and  the  children  remain  in  her 
custody.'® 

If  the  wife  obtains  a  decree  giving  her  the  custody,  and 
does  not  obtain  any  order  requiring  the  father  to  sup- 
port the  child,  it  is  held  in  some  cases  that  she  thereby 
accepts  the  burden  with  the  benefit,  and  that  she  has  re- 
linquished her  right  to  claim  the  child's  support  from  the 
father.  Her  only  remedy,  according  to  these  cases,  is  to 
apply  to  the  court  which  granted  the  divorce  to  modify  its 
decree  and  to  determine  how  the  child  shall  be  supported.'® 

But  this  doctrine  has  been  denied  in  well-considered  cases 
which  hold  that  the  father  can  not  be  relieved  of  his  liability 


37 — ^Ramsey  v.  Ramsey,  121  Ind. 
215,  6  U  R.  A.  82;  State  y.  PhU- 
lips,  1  Pen.  (Del.)  11;  Olynn  y. 
Glynn,  94  He.  465;  Foes  v.  Hart- 
well,  168  Mass.  66,  60  Am.  St  Rep. 
366,  37  L.  R.  A.  589. 

See  also  Falton  y.  Fulton,  62 
Ohio  St  229,  49  Am.  St  Rep.  720, 
29  U  R.  A.  678. 

38— RoweU  (v.  Rowell,  97  Kan. 
16,  Ann.  Cas.  1918  O  936  and  note; 
Beigler  v.  Chamberlain,  138  Minn. 


187;  Johnson  v.  Onsted,  74  Mich* 
437;  Brown  v.  Smith.  19  R.  I. 
319,  30  Li.  R.  A.  680. 

In  Alvey  y.  Hartwig,  106  Mo. 
254,  the  plaintiir  was  held  entitled 
to  recover,  but  on  the  distinct 
^ound  that  in  the  divorce  action 
no  personal  service  was  obtained 
upon  the  husband,  and  therefore 
no  decree  for  support  could  haye 
been  rendered  against  him.  The 
court  say:    "If  the  defendant  had 


377,  U  R.  A.  1918  B  215.  I   been    summoned    In   the    divorce 


39— Hall  y.  Green,  82  Me.  12^ 
47  Am.  St  Bepb  Sll;  Husband  ▼. 
Husband,  67  Ind.  583,  33  Am.  Rep. 
107;  Browv.Brlghtman,  136  Mass. 


case,  it  would  be  clear  that  the 
plaintiff  would  be  barred  In  the 
case  at  bar.** 


360 


PABENT  AND  CHILD 


by  the  fact  that  his  misconduct  has  made  a  divorce  neoes- 
sary»  nor  by  the  mere  silence  of  the  divorce  decree.^^^  This 
seems  now  to  be  the  prevailing  rule. 

§128.  The  father's  liability  to  third  persons  fmr  his 
child's  torts.  As  a  minor  child  has  a  right  of  action  in  his 
own  name  for  injuries  done  to  him  by  third  persons,  so 
he  is  personally  liable  to  them  for  injuries  which  he  may 
have  done  to  them.  This  liability  and  its  qualifications  have 
been  discussed  already.^^ 

It  is  a  natural  corollary  that  the  father  is  not  liable  for 
torts  committed  by  his  child. 

There  may  be  cases  where  the  father  encouraged  the 
child's  acts  so  as  to  become  a  guilty  participant,  as  where 


40— Speneer  t.  Spencer,  97 
Minii.  M»  114  Anu  St.  Bep.  696,  2 
L.  B.  A*  (N.  S.)  861,  7  Aniu  Cms. 
901;  RlggB  y.  Rises,  91  Kan.  693. 
Ann.  Oas.  1915  D  809  and  note; 
Pretzinger  v.  Pretzinger.  45  Ohio 
St  452,  4  Am.  St  Rep.  542;  E^rans 
Y.  BSvans,  126  Tenn.  112,  Ann.  Caa. 
1913  C  294  and  note;  Gibson  y. 
Gibson,  18  Wash.  489,  40  U  R.  A. 
687;  Zillej  v.  Dnnwiddie,  48  Wis. 
428,  67  Am.  St  R^.  820,  40  U  R. 
A.  679. 

In  Palton  v.  Fulton,  62  Ohio  St 
229,  49  Am.  St  Rep.  720,  29  L. 
R.  A.  678,  the  fact  that  the  dlyorce 
was  for  the  husband's  misconduct 
was  held  to  be  the  controlling  fact 
in  Pretzinger  v.  Pretzinger, 
supra;  and  where  the  dlyorce  had 
been  for  the  wife's  misconduct, 
but  the  custody  of  young  chil- 
dren was  g^iven  to  her,  she  could 
not  sue  the  father  for  her  expen- 
ditures on  their  8upiK>rt 

In  Connecticut  the  rule  has 
somewhat  oscillated.  In  Stanton 
V.  Willson,  3  Day   (Conn.)   37,  3 


Am.  Dec  266,  it  was  held  that  the 
husband  was  liable  to  the  di- 
TOTced  wife  for  the  support  of 
their  child,  where  a  diyorce  had 
been  granted  and  the  custody 
awarded  to  her;  in  Finch  y.  Pinch, 
22  Conn.  411,  Stanton  y.  Willson  is 
practically  oyerruled,  and  it  is 
denied  that  a  wife  can  maintain 
an  action  for  the  entire  support 
furnished,  though  the  court  inti- 
mated that  she  might  be  entitled 
to  recoyer  a  fair  contribution. 
And  in  Welch's  Appeal,  43  Conn. 
342,  under  a  statute  passed  after 
the  decision  of  Finch  y.  Finch, 
which  provides  that  the  diyorced 
parents  of  a  minor  child  shall 
maintain  it  according  to  their  re- 
spectiye  abilities  (G.  S.  1918, 
§  5292),  an  action  was  sustained 
to  compel  the  husband  to  make  a 
reasonable  contribution  to  the  ex- 
penses of  their  support,  the  court 
finding  what  proportion  it  was 
reasonable  for  him  to  pay. 
41— Ante,  §18. 
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the  fatiier,  knowing  that  the  child  was  in  the  habit  of  mak- 
ing a  reckless  and  dangerous  use  of  firearms,  permitted 
him  to  have  them  without  control,  but  in  such  a  case  the 
father's  tort,  and  not  the  child's,  is  the  basis  of  the  action.^^ 

So,  if  the  child  was  employed  by  the  father,  and  was 
guilty  of  negligence  in  the  course  of  his  ^nployment,  the 
father  might  be  liable  on  general  principles  of  agency,  as 
he  would  be  for  the  acts  of  a  stranger  employed  by  him.** 

A  question  that  has  often  been  raised  in  recent  years  is 
whether  a  father  who  has  bought  an  automobile  for  the 
pleasure  of  his  family,  and  permits  his  minor  children  to 
drive  it,  is  liable  for  the  negligent  driving  of  such  a  child. 
Apparently  the  present  weight  of  authority  is  somewhat 
against  the  liability;^*  but  the  father  has  been  held  liable 


42— Hoverson  v.  Noker,  60  Wis. 
611,  50  Am.  Rep.  381;  Meers  Y. 
McDoweU,  110  Ky.  9256,  96  Am. 
St.  Rep.  475,  53  L.  R.  A.  789;  Cbad- 
dock  ▼.  Plummer,  88  lOch.  225,  26 
Am.  St  Rep.  283,  14  L.  R.  A.  675; 
Johnson  y.  Glidden,  11  S.  Dak. 
237,  74  Am.  St  Rep.  795;  Harris 
•Y.  Cameron,  81  Wis.  239,  29  Am. 
St  Rep.  891. 

In  Ha^erty  y.  FDwers,  66  Cal. 
868,  56  Am.  Rep.  101,  it  was  eyen 
held  that  a  father  coald  not  be 
held  liable  for  negligence  for  per- 
mitting a  boy  of  eleyen  years  to 
haye  and  use  a  loaded  pistol,  the 
child  haying  carelessly  shot  an- 
other child. 

It  is  not  sufficient  that  he  knefw 
the  chUd  to  be  of  a  yicions  dispo- 
sition. Paul  y.  Hammond,  43  Mo. 
119,  97  Am.  Dec.  381.  Nor  that, 
learning  that  the  son  had  insti- 
tuted a  prosecution  which  is 
claimed  to  be  malicious  and 
wrongful,  he  expressed  his  satis- 
faction. Moon  y.  Towers,  8  C.  B. 
(N.  8.)  611,  98  E.  G.  Lk  611. 


43 — ^Teagarden  y.  McLoi^hlin, 
86  Ind.  476,  44  Am.  Rep.  332;  Mi- 
rick  Y.  Suchy,  74  Kans.  715; 
Hower  y.  Ulrich,  156  Pa.  St  410; 
Schafer  v.  Osterbrink,  67  Wis.  495, 
58  Am.  Rep.  875. 

And  in  such  a  case  the  father 
is  not  liable  if  the  son,  although 
using  his  father's  horse  by  his 
permission,  was  engaged  purely 
in  his  own  business.  Maddox  y. 
Brown,  71  Me.  432,  36  Am.  Rep. 
336. 

It  was  held  in  Teagarden  y.  Mc- 
1  Loughlin,  86  Ind.  476,  44  Am.  Rep. 
I  332,  that  the  doctrine  of  •'inde- 
l  pendent  contractor"  will  not  ex- 
\  empt  the  father  from  liability 
I  where  he  contracted  certain  work 
I  to  his  minor  son,  since  the  paren- 
j  tal  relation  gave  him  that  right 
and  power  of  control  oyer  the  bob 
the  lack  of  which  is  the  basis  of 
the  ordinary  doctrine  of  indepen- 
dent contractor. 

44— Hajs  V.  Hogu,  Wt  Ma    t 
L.  B.  A.  1918  C  71&     ^         ^*  *' 
1»18  E  1127;  Zeeb  y. 


^  715,  Aam  ^ 
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in  some  well  considered  cases.^^ 

But  for  tlie  wrongful  acts  of  the  child  as  such,  no  lia- 
bility exists  against  the  father.^®  If  the  father  is  induced 
by  the  bringing  of  a  suit  against  the  son  to  settle  for  the 
damage  which  he  has  done,  it  is  not  because  of  any  liability 
cast  upon  him  by  the  law;  but  because  of  his  natural  de- 
sire to  protect  his  child  from  disgrace,  loss  and  possible 
imprisonment. 

§  129.  The  rights  of  the  father.  These  fall  into  four 
classes:  first,  his  right  to  the  custody  and  control  of  the 
child ;  second,  to  his  labor  and  earnings ;  third,  to  his  prop- 
erty; and  fourth,  to  recover  for  injuries  by  third  persons 
to  his  parental  rights. 

§  130.    The  father's  right  of  custody  and  eontroL    The 

father^  has,  at  common  law,  the  unquestioned  right  of 
custody  and  control  over  his  minor  children  as  against 
the  mother,  and  still  more  clearly  as  against  any  third 
person.  This  right  he  may  maintain  by  his  own  use  of 
necessary  force,  or  can  assert  by  action  of  habeas  corpus 
if  the  child  is  detained  from  him.    But  more  and  more. 


103  Kan.  599,  2  A.  U  R.  883; 
Doran  v.  Thomsen,  76  N.  J.  L.  764, 
131  Am.  St.  Rep.  677,  19  U  R.  A. 
(N.  S.)  335;  Van  Blaricum  v.  Dod- 
Bon,  220  N.  Y.  Ill,  L.  R.  A.  1917 
F  363;  Blair  v.  Broadwater,  121 
Va.  301,  L.  R.  A.  1918  A.  1011;  Ar- 
kin  v.  Page,  287  111.  420,  5  A.  L. 
R.  216  and  full  note. 

45 — Griffin  v.  Russell,  144  Ga. 
275,  L.  R.  A.  1916  F  216;  Kayser 
V.  Van  Nest,  125  Minn.  277,  51  U 
R.  A.  (N.  S.)  970;  King  v.  Smythe, 
140  Tenn.  217,  U  R.  A.  1918  F 
293;  Birch  y.  Abercrombie,  74 
Wash.  486.  50  L.  R.  A.  (N.  S.)  59. 

46— Kumba  t.  Gllhaniy  103  Wis. 
C12;  Moon  v.  Towers,  8  C.  B.  (N. 


S.)  611,  98  B.  a  L.  611;  Baker  v. 
Haldeman,  24  Mo.  219,  69  Am. 
Dec.  430;  Scott  v.  Watson,  46  Me. 
862,  74  Am.  Dec.  457;  Chastain  v. 
Johns,  120  Ga.  977,  66  L.  R.  A. 
958;  Smith  v.  Davenport,  45  Kan. 
432,  23  Am.  St.  Rep.  737;  £hrers  v. 
Krouse,  70  N.  J.  L.  653,  66  U  R.  A. 
692. 

In  Louisiana,  "the  father  or 
after  his  decease  the  mother  are 
responsible  for  the  damage  occa- 
sioned by  their  minor  or  uneman- 
oipated  children  residing  with 
them,  or  placed  by  them  under 
the  care  of  other  persons."  Ciyll 
Code,  §  2318. 
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in  determining  controversies  over  the  possession  of  a  child, 
the  courts  have  subordinated  the  legal  rights  of  the  father 
to  the  equities  existing  in  the  case,  and  still  more  to  the 
real  interest  of  the  child  itself. 

If  the  question  is  between  husband  and  wife,  the  court 
will  consider  the  cause  of  the  estrangement  between  them, 
and  the  question  which  was  at  f^ult  in  the  separation,  as 
proper  factors  in  determining  the  custody  of  the  children ; 
but  will  regard  as  the  controlling  consideration  the  ma^ 
terial  and  moral  welfare  of  the  child,  as  it  will  be  affected 
by  giving  its  control  to  one  or  the  other  parent.  And  even 
if  the  child  is  in  the  custody  of  a  third  person,  as  a  grand- 
parent or  other  relative,  or  even  a  stranger  to  the  blood 
to  whom  the  parents  have  entrusted  him  for  a  time,  the 
court  will  not  use  its  powers  to  take  away  the  child  and 
restore  it  to  the  parents,  if  the  change  is  likely  to  be  in- 
jurious to  the  welfare  of  the  child.**' 

The  paternal  right  to  his  children's  custody  and  services 
may  be  lost  by  a  voluntary  contract  conveying  the  right 
to  a  third  person,  if  such  contract  is  clear  and  certain ;  but 
such  contract  cannot  be  used  by  the  father  as  a  means  of 
avoiding  responsibility  for  the  support  and  education  of 
the  child." 

A  contract  between  the  parents  and  a  third  party,  by 
which  the  parents  transfer  the  custody  of  their  child,  is 
valid  if  it  is  clearly  for  the  best  interest  of  the  child ;  and 
it  may  be  enforced,  not  only  to  protect  the  custody  of  the 
child  as  granted  by  the  contract,  but  to  compel  the  payment 


47— See  Hernandez  t.  Thomas, 
50  Fla.  52^  111  Anu  St.  Rep.  187, 
2  L.  R.  A.  (N.  S.)  208,  7  Ann.  Cas. 
446;  Cliaps^  y.  Wood,  26  Kans. 
650,  40  Am.  Rep.  321;  and  the 
other  English  and  American  cases 
reviewed,  post,  §  146,  and  notes 


14  and  15  thereto. 

And  see  the  fuH  notes,  Ann.  Gas. 
1914  A  740-762;  41  U  R.  A.  (N. 
S.)  564. 

48— Wilkinson  v.  Lee,  138  Ga. 
360,  42  L.  R.  A.  (N.  S.)  1013  and 
note. 
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of  the  stipulated  consideration,  which  in  this  case  was  to 
furnish  support  to  the  mother.*^ 

In  many  states  the  common  law  theory  of  the  superiority 
of  right  in  the  father  over  the  mother  as  to  the  custody  of 
their  children  has  been  entirely  done  away  with  by  statutes 
making  the  father  and  mother  joint  guardians  of  the  child, 
with  equal  rights.  This  topic  will  be  discussed  under  the 
subject  of  Guardianship.^^ 

Besides  this  recognition  of  the  rights  of  the  mother  or 
other  person  having  actual  custody  of  the  child  as  a  defense 
to  the  father's  assertion  of  his  legal  rights,  the  law  by  vari- 
ous administrative  processes  directly  and  affirmatively  at^ 
tacks  the  father's  right  to  the  custody  of  the  child.  Thus  in 
divorce  proceedings  the  court  commonly  by  its  order  de- 
termines to  which  parent  the  custody  of  minor  children 
shall  be  committed ;  probate,  surrogates'  or  orphans'  courts 
commonly  have  the  power  to  appoint  a  guardian  over  the 
person  of  a  child  if  its  father  is  unfit  to  retain  the  natural 
guardianship.  And  in  extreme  cases  the  state  interferes 
on  its  own  account,  and  takes  neglected,  cruelly  treated,  or 
immorally  brought  up  children  into  the  hands  of  its  public 
officers  or  charitable  institutions.*** 

The  fathers'  control  over  the  child  extends  to  the  inflic- 
tion of  reasonable  punishment  in  the  father's  judgment; 
and  there  seems  to  be  no  real  legal  restraint  upon  this 
power,  except  the  right  of  criminal  prosecution  when  the 
punishment  is  so  extreme  as  to  constitute  positive  cruelty.^^ 


49--Clark  v.  Clark,  122  Md.  114, 
49  L.  R.  A.  (N.  S.)  1163. 

50 — See  post,  §  146,  and  note  10 
thereto. 

51— Van  Walters  v.  Children's 
Guardians,  132  Ind.  567,  18  L.  R. 
A.  431;  Farnham  v.  Pierce,  141 
Mass.  203,  55  Am.  Rep.  452;  State 
ex  rel.  Stearns  County  y.  Klasen, 


123  Minn.  382,  49  L.  R.  A.  (N.  S.) 
597. 

52— McKelrey  t,  McKelTey,  111 
TeniL  88S,  108  Anu  St  Bep.  787, 
64  L.  B.  A.  991,  1  Ann.  Cas.  180; 
State  y.  Jones,  95  N.  C.  588,  59 
Am.  Rep.  282;  Rowe  ly.  Rn^g,  117 
Iowa  606,  94  Am.  St  Rep.  318; 
Hornheck  y.  State,  16  Ind.  App. 
484. 
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As  has  been  already  stated,  the  child  itself  cannot  question 
the  reasonableness  of  punishment  inflicted  upon  it  by  a  civil 
suit  for  damages.^s  of  course  the  habit  of  unreasonable 
punishment  would  be  an  element  to  prove  the  father's  un- 
fitness to  retain  the  custody  of  the  child  in  any  proceed- 
ing brought  to  determine  that  question. 

It  has  been  held  thaat  the  father's  right  to  the  custody  of 
his  child  includes  the  possession,  for  the  purpose  of  burial, 
of  its  dead  body;  and  that  he  can  maintain  an  action  for 
the  mutilation  of  the  body  by  negligence,  or  by  the  perform- 
ing without  permission  of  an  autopsy.^^ 

§  131.  The  father's  right  to  the  child's  labor  and  earn- 
ings. A  necessary  complement  to  the  father's  duty  to  pro- 
tect, support  and  educate  his  minor  child,  is  his  right  to 
use  the  child's  labor,  either  directly  to  assist  him  in  his 
o\vn  family  or  business,  or  by  putting  him  to  work  for 
others  and  collecting  his  wages.^**  So  the  father  of  a  minor 
child  who  is  earning  wages  has  a  right  at  any  time  to  de- 
mand payment  of  the  wages  to  himself.^^  But  this  right, 
being  reciprocal  to  the  father's  duty  of  support,  cannot  be 
asserted  if  the  father  is  failing  to  support  the  child.^^ 


53 — Ante,  this  chapter,  note  23. 

54 — ^Bumey  v.  Childreii's  Hospi- 
tal, 169  Mass.  57,  61  Am.  St.  Rep. 
273,  38  L.  R,  A.  413;  Floyd  v.  At- 
lantic Coast  Line  R.  Co.,  167  N. 
C.  55,  L.  R.  A.  1915  B  519. 

55 — Godfrey  v.  Hays,  6  Ala.  601, 
11  Am.  Dec.  58;  MIcGarr  v.  Na- 
tional Mills,  24  R.  I.  447,  96  Am. 
St  Rep.  749;  Tennessee  Mfg.  Co. 
V.  James,  91  Tenn.  154,  30  Am.  St. 
Rep.  865,  15  L.  R.  A.  211;  Halll- 
day  nr.  Miller,  29  W.  Va.  424,  6 
Am.  St  Rep.  653. 

56— €loud  T.  Hamilton,  11 
Humph.  (Tenn.)  104,  53  Am.  Dec. 
778. 

If  one  employ  a  minor  with  no- 


tice of  the  non-emancipation  of 
the  Infant,  It  will  be  no  defense 
to  the  father's  suit  for  the  wages 
that  the  child  has  received  them. 
On  the  other  hand,  payment  to  the 
father  will  be  no  defense  to  the 
minor's  suit,  if  the  eip;ployer  knew 
of  the  fact  of  emancipation.  Ten- 
nessee Mfg.  Co.  y.  James,  91  Tenn. 
154,  30  Am.  St  Rep.  865,  15  L.  R, 
A.  211. 

57— Swift  V.  Johnson,  71  C.  C. 
A.  619,  1  L.  R.  A.  (N.  S.)  1161; 
Smith  V.  Gilbert,  80  Ark.  525,  8  L. 
R.  A.  (N.  S.)  1098;  Hollingsworth 
Y.  Swedenborg,  49  Ind.  378,  19 
Am.  Rep.  687;  Nightingale  y. 
Withington,  15  Mass.  272,  8  Am. 
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This  right  of  the  father  is  greatly  limited  by  modem 
humanitarian  laws;  by  the  school  laws  of  all  our  states 
the  father  is  compelled  during  a  considerable  part  of  his 
child's  minority  to  send  him  to  school;  and  besides  this 
the  father's  right  to  avail  himself  of  the  labor  of  his  chil- 
dren in  industrial  pursuits  has  been  greatly  limited  by 
statutes  prohibiting  the  emplojrment  of  child  labor. 

The  father's  right  is  also  often  terminated  by  emanci- 
pation. 

§132.  Emandpaticm  <tf  the  child  by  contract  This  may 
occur  either  by  the  father's  agreement^  or  by  the  child's 
marriage. 

Emancipation  is  the  releasing  by  the  father  to  the  child 
of  hia  right  to  its  labor  and  earnings.  The  popular  ex- 
pression, ^'giving  the  child  his  time,"  is  not  an  inappro- 
priate description  of  the  father's  act. 

Such  agreement  may  be  expressed,  as  when  the  father 
in  so  many  words  tells  the  son  that  he  may  henceforth  be 
his  own  master,  obtain  work  on  his  own  account  and  keep 
his  own  wages;  or  it  may  be  implied  from  such  conduct 
of  the  father,  and  such  attendant  circumstances,  as  create 
a  reasonable  inference  that  he  intended  such  emanicpa- 
tion.*« 


Dec.  101;  Wodell  y.  CogrgeshaU,  2 
Mete.  (Mass.)  89,  35  Am.  Dec. 
391;  McCarthy  y.  Boston  &  LoweU 
R.  Co.,  148  Mass.  550,  2  L.  R.  A. 
e08;  Clay  v.  Shirley.  65  N.  H.  644. 
58— Whiting  y.  Earle,  8  Pick. 
(Mass.)  201,  15  Am.  Dec  207; 
Cloud  y.  Hamilton,  11  Humph 
(Tenn.)  104,  53  Am.  Dec.  778; 
Carthage  y.  Canton,  97  Me.  473; 
Nightingale  y.  Wlthington,  16 
Mass.  272,  8  Am.  Dec.  101;  Bristor 
y.  Chicago  Railroad  Co.,  128  Iowa 
479 ;  Webb  y.  Harris,  32  Okla.  491, 
Ann.  Cas.  1914  A  60S. 


A  father  also  effects  an  emanci- 
pation of  his  son  by  driying  him 
away  and  refusing  to  support  him, 
and  in  such  a  case  he  will  not  be 
allowed  to  testify  that  he  did  not 
intend  to  emancipate  him.  Mc- 
Carthy y.  Boston  &  Lowell  R.  Co., 
148  Mass.  550,  2  L.  R.  A.  608. 

See  a  comprehenslye  note  on 
emancipation,  113  Am.  St  Rep. 
113. 


«i 


'Emancipation  will  not  enlarge 
the  minor's  capacity  to  contract. 
It  simply  precludes  the  father 
from  asserting  his  claim  to  the 
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The  Supreme  Court  of  Massachusetts  has  said  that 
"where  a  minor  son  makes  a  contract  for  his  services  on 
his  own  account,  and  the  father  knows  of  it  and  makes 
no  objection,  there  is  an  implied  assent  that  the  son  shall 
have  his  own  earnings/'^®  and  this  may  well  be  true  as 
to  the  earnings  made  under  that  particular  contract;  but 
to  effect  a  permanent  and  complete  emancipation,  an  in- 
tention should  be  either  expressed  or  reasonably  implied 
from  the  acts  of  the  parties  that  the  father  permanently 
surrenders  his  rights  to  the  son's  labor  and  eamings,<*<> 

It  has  sometimes  been  said  that  a  complete  emancipa- 
tion "works  an  absolute  destruction  of  the  filial  relation," 
so  that  the  father  ceases  to  be  liable  for  the  child's  support. 
But  this  dictum  seems  unsound.  The  mutual  duties  of 
minor  children  and  their  parents  are  imposed  by  the  law 
not  merely  as  a  matter  of  mutual  obligation,  but  from  con- 
siderations of  public  policy  and  general  welfare;  and  they 
cannot  be  divested  by  any  private  agreement  between 
them.«^ 

rey  t.  Corey,  19  Pick.  (Mass.)  29, 
31  Am.  Dec.  117. 

See  also  Morse  y.  Welton,  6 
Conn.  547,  16  Am.  Dec.  243;  Mer- 
rill y.  Hussey,  101  Me.  439;  Vance 
V.  Calhoun,  77  Ark.  35, 113  Am.  St 
Rep.  111. 

60— Smith  v.  Gilbert,  80  Ark. 
525,  8  L.  R.  A.  (N.  S.)  1098. 

"A  mere  waiver  by  the  parent 
of  the  right  to  the  earnings  of  his 
minor  child  does  not  alone  consti* 
tute  emancipation.  There  must 
be  a  surrender  by  the  parent  of 
the  right  to  the  services  of  his 
minor  child,  and  also  the  right  to 
the  custody  and  control  of  his 
person."  Taubert  v.  Taubert,  103 
Minn.  247. 

61— Torrington  v.  Norwich,  21 
Conn.  543. 


'wages  of  his  child."  Tennessee 
Mfg.  Co.  y.  James,  91  Tenn.  158, 
30  Am.  St  Rep.  865,  15  L.  R.  A. 
211. 

"The  meaning  of  emancipation 
is  not  that  all  the  disabilities  of 
infancy  are  removed,  but  that  the 
infant  is  freed  from  parental  con- 
trol, and  has  a  right  to  his  own 
earnings."  Commonwealth  y. 
Graham,  157  Mass.  73,  34  Am.  St 
Rep.  255,  16  L.  R.  A.  578. 

Emancipation  is  a  gift  and 
takes  effect  upon  its  acceptance. 
It  is  therefore  revocable  until  it 
has  been  acted  upon,  but  when 
once  acted  upon  becomes  irrevo- 
cable. Abbott  v.  Converse,  4  Al- 
len (Mass.)  530;  MIorse  y.  Welton, 
6  Conn.  647,  16  Am.  Dec.  73. 

59— Whiting  y.  Elarle,  3  Pick. 
(Mbss.)  201,  15  Am.  Dec.  291;  Co- 
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If  a  father  by  releasing  to  a  son  his  wages  has  given  him 
resources  adequate  to  his  support,  that  would  eliminate 
the  right  of  the  son  to  procure  necessaries  on  his  father's 
credit  just  as  the  giving  to  him  of  a  sufficient  allowance 
would  do;  but  it  does  not  terminate  the  parental  relation 
or  the  parental  duty,  and  if  the  son  later  should  become  un- 
able to  work  and  in  need  of  medical  services  or  other  neces- 
saries, and  the  father  refused  to  supply  them,  a  third  party 
could  supply  them  on  his  credit.*^ 

So  it  has  been  held  that  a  father,  by  consenting  to  his 
minor  daughter  living  awaj''  from  home  and  supporting  her- 
self by  her  own  earnings,  does  not  relieve  himself  from 
liability  for  medical  services  afterward  required  by  her.«* 

The  distinction  between  a  complete  and  partial  emanci- 
pation has  been  carefully  drawn  in  a  recent  Tennessee  case, 
which  holds  that  the  father  may  recover  damages  for  per- 
sonal injuries  to  his  son,  though  the  son  was  working  for 
himself  and  collecting  his  own  wages.®* 

It  seems  evident  that  there  has  been  loose  thinking  in 
some  of  the  decisions  as  to  emancipation.  The  courts  have 
said  that  a  child  was  completely  emancipated  when  the 
question  was  merely  as  to  his  right  to  collect  his  own  wages ; 
but  when  the  more  serious  and  permanent  effects  of  a  dis- 
solution of  the  parental  tie  came  in  question,  they  have 
found  it  necessary  to  modify  these  careless  dicta. 

The  father's  creditors  have  no  right  to  object  to  his 
emancipation  of  his  son,  even  if  their  ability  to  collect  their 
debts  may  thereby  be  impaired;  his  right  to  the  child's 
earnings  is  recognied,  not  as  a  general  property  asset  in 
which  his  creditors  can  assert  a  right,  but  rather  as  a 


62-~Liifkin  T*  Harrey,  ISl  Minn. 
2SS,  L.  B.  A.  1916  B  1111,  Ann. 
Cas.  1917  B  588. 

63 — Porter  v.  Powell,  79  Iowa 
151,  18  Am.  St  Rep.  353,  7  L.  R. 


A.  176;  Wallace  t.  Cox,  136  Tenn. 
69,  L.  R.  A.  1917  B  690. 

64 — Memphis  Steel  Cons.  Co.  t. 
Lister,  138  Tenn.  307,  L.  R.  A. 
1918   B  406  and  note. 
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means  of  effecting  the  support  of  the  minor  himself  in  con- 
nection with  the  rest  of  the  family.** 

After  emancipation,  even  the  father  himself  may  make 
a  valid  contract  to  hire  his  son  and  pay  him  wages.®* 

§  133*  Emanciiiatioii  by  marriage.  The  duties  incurred 
by  a  minor,  whether  son  or  daughter,  by  marriage,  are  so 
inconsistent  with  the  previous  rights  of  the  father  that 
they  effect  ai^  emancipation  from  the  parental  authority. 
The  married  son's  earnings  become  changed  with  a  duty  to 
his  wife  and  family  superior  to  the  rights  of  the  father; 
the  married  daughter  becomes  subject  to  marital  rights 
inconsistent  with  the  right  of  her  father  to  her  control  and 
custody. 

As  husband  and  wife  they  beconoe  the  heads  of  a  new 
family  and  necessarily  cease  to  be  the  subordinate  mem- 
bers of  the  former  family. 

Marriage  then^  either  of  son  or  daughter,  effects  a  virtual 
emancipation.*'^ 


65— Merrill  t.  Hnssej,  101  Me. 
489;  Lyon  v.  Boiling,  14  Ala.  753, 
48  Am.  Dec.  122;  Bobo  v.  Bryson, 
21  Ark.  387,  76  Am.  Dec.  406;  At- 
wood  V.  Holcomb,  39  Conn.  270, 
12  Am.  Rep.  386;  Wilson  v.  Mc- 
Millan, 62  Ga.  16,  35  Ain.  Rep. 
115;  Bea'v^r  ▼.  Bare,  104  Pa.  St 
58,  49  Am.  Rep.  567;  Penn  v. 
Whitehead,  17  Grat.  (Va.)  503, 
522,  94  Am.  Dec.  478;  Halliday  v. 
Miller,  89  W.  Va.  424,  6  Am.  St. 
Rep.  653. 

66— Wilson  V.  McMillan,  62  Ga. 
16,  35  Am.  Rep.  115;  Beaver  y. 
Bare,  104  Pa.  St  58,  49  Am.  Rep. 
567. 

67— dom.  T«  Graliaiii,  157  Mass. 
78,  84  Am.  St  Sep.  255,  18  L.  B. 
A.  578;  State  t.  Ixywell,  78  Minn. 
166,  79  Am.  St  Rep.  358,  46  L.  R. 


A.  440;  Holland  y.  Beard,  59  Miss. 
161,  42  Am.  Rep.  360;  Bickerstafl 
y.  Marlin,  60  Miss.  509,  45  Am. 
Rep.  418;  Cochran  y.  Cochran,  196 
N.  Y.  86,  24  L..  R.  A.  (N.  S.)  160, 
17  Ann.  Cas.  782. 

In  Commonwealth  y.  Graham, 
supra^  the  court  leaye  it  undeter- 
mined whether  the  father  might 
claim  any  part  of  the  son's  wages 
in  excess  of  that  required  to  sup- 
port his  family.  So  in  Cochran  y. 
Cochran,  supra,  the  court  add  to 
their  statement  of  the  son's  eman- 
cipation by  marriage  the  qualify- 
ing clause:  "so  far  at  least  as  is 
necessary  tor  the  support  of  his 
family." 

But  it  is  eyldent  that  to  thus 
diyide  the  title  to  the  son's  earn- 
ings would  be  a  difficult  task  for 
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§  134.    The  father's  rights  in  the  child's  property.    The 

rights  of  control  of  a  i>areiit  are  limited  to  the  person  of 
the  child ;  not  unless  he  is  properly  appointed  guardian  of 
his  child  has  he  any  control  of  or  right  in  the  child's  prop- 
erty. He  cannot  therefore  collect  and  release  debts  due 
to  his  child,  lease,  use  or  encumber  by  any  contract  his  land, 
or  bring  any  action  in  his  behalf  except  as  his  next  friend 
or  guardian  ad  litem. 

It  is  the  policy  and  requirement  of  the  law  that  a  minor 
having  property  shall  be  protected  as  to  that  property 
by  the  appointment  of  a  guardian;  and  while  the  father 
is,  by  the  fact  of  his  relation,  natural  guardian  of  the  child's 
person,  he  is  not  guardian  of  the  child's  estate.<^^ 


the  court,  and  one  seldom  of  any 
practical  value;  and  no  case  has 
been  found  where  the  attempt  was 
made. 

It  was  held  in  White  y.  Henry, 
24  Me.  631,  that  while  the  mar- 
riage of  a  son  with  his  father's 
consent  may  be  another  "excep- 
tion" to  parental  rights,  a  mar- 
riage without  such  consent,  which 
is  required  by  the  statutes  of  the 
state,  does  not  defeat  the  father's 
right  to  claim  his  son's  earnings. 
'"We  cannot  believe  that  the  viola- 
tion of  an  express  provision  of 
law  can  secure  to  the  minor  who 
is  guilty  thereof  a  privilege  that 
he  would  not  otherwise  possess." 

That  marriage  without  the  pa- 
rental consent  does  not  affect 
emancipation  has  also  been  held 
in  a  series  of  Louisiana  cases. 
Guillebert  v.  Grenier,  107  La.  614. 

But  that  the  consent  of  the  fa- 
ther is  not  necessary  to  a  mar- 
riage in  order  that  it  may  affect 
an  emancipation  is  held  in  State 


V.  Lowell,  78  Minn.  166,  79  Am.  St 
Rep.  858,  46  L.  R.  A.  440;  Holland 
V.  Beard,  59  Miss.  161,  42  Am.  Rep. 
360,  and  Aldrlch  v.  Bennett,  63 
N.  H.  415,  66  Am.  Rep.  529. 

In  People  v.  Todd,  61  Mich.  234, 
the  court  held  'without  discussion 
that  proof  of  a  son's  marriage  was 
"no  legal  testimony  tending  to 
show  that  he  was  emancipated;" 
and  this  case  was  •  "reluctantly" 
followed  as  controlling  upon  this 
question  in  Austin  v.  Austin,  167 
Mich.  164,  Ann.  Cas.  1913  A  545. 

68 — See  post,  §  146,  and  notes 
16  to  23. 

As  to  the  legal  ownership  of 
clothing  and  similar  articles  with 
which  the  father  supplies  the  mi- 
nor as  a  part  of  his  support,  see 
Shoemaker  v.  Jackson,  128  Iowa 
488,  1  L.  R.  A.  (N.  S.)  137;  Dick- 
inson Y.  Winchester,  4  Cnsh. 
(Mass.)  114,  50  Am.  Dec.  760. 

In  a  Ck>nnecticut  case  decided  in 
1863  (Seldon's  Appeal,  31  Conn. 
558),  it  was  held  that  by  the  stat- 
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ate  of  that  state  the  father  was, 
by  virtue  of  that  relation,  guard- 
ian of  his  child's  property  as  well 
as  of  his  person;  but  In  1865  that 


Interpretation  was  overthrown  by 
a  statute  in  conformity  with  the 
general  rule.  (Qen.  Stat  1918, 
S  4866.) 


CHAPTER  XVin 

PARENT  AND  MINOR  CHILD— XL 

§  135.  The  father's  right  of  action  for  the  abdnetioii  of 
a  child.  Since  the  father's  right  to  the  custody  of  his  child 
is  of  both  practical  and  sentimental  value,  it  necessarily 
follows  that  a  direct  violation  of  that  right  by  abducting: 
the  child  is  an  actionable  tort  While  the  action  of  habeas 
corpus  to  compel  the  actual  restoration  of  the  child  is  per- 
haps a  more  frequent  remedy,  it  has  long  been  settled  that 
a  civil  action  for  damages  will  also  lie.^ 

While  the  loss  of  the  child's  services  is  the  foundation 
of  the  action,  it  is  not  essential  that  the  child  should  have 
rendered  such  services  or  even  be  capable  of  rendering 
them.  The  legal  right  to  such  services  is  all  that  is  neces- 
sary to  support  the  action ;  and  when  that  right  is  shown  to 
have  been  violated,  the  father  may  claim  damages  for  the 
injury  of  his  feelings  and  the  loss  of  his  child's  companion- 
ship.2 

§  136.  For  tortious  injuries  to  the  child.  If  a  minor 
child  receives  an  injury  by  the  actionable  wrong  of  a  third 
person,  the  right  of  action  for  the  direct  results  of  the  in- 
jury is  in  the  child  itself. 

The  right  of  personal  security  belongs  to  the  child,  and 
he  has  the  same  right  of  action  for  its  violation  that  an 
adult  would  have  for  the  same  act. 


1—3  Black.  Com.  140.  Howell  t« 
Howell,  162  N.  C.  283,  46  L.  B.  A. 
(N.  S.)  867  and  note,  Ann.  Cas. 
1914  A  39S  and  note;  Rice  y. 
Nickerson,  9  AUen  (Mass.)  478»  85 
Am.  Dec.  777. 


2— See  the  note  Ann.  Cas.  1914 
A  897;  and  compare,  post,  §  138, 
"where  the  same  rule  of  damages 
is  more  fully  discussed  in  its  ap- 
plication to  the  seduction  of  a 
daughter. 
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So  for  the  pain  and  suffering  which  results  from  the  in- 
jury, the  crippling  or  disfigurement  of  his  body,  the  per- 
manent disabilities,  if  any,  the  right  of  action  is  in  the  child 
himself,  to  be  recovered  by  him  in  a  suit  brought  by  next 
friend. 

But  the  father  also  has,  if  one  may  use  the  phrase,  prop- 
erty rights  in  the  personal  safety  of  his  child.  Firstly,  the 
father,  as  already  stated,  is  entitled  to  the  labor  and  earn- 
ings of  the  child,  and  therefore  if  the  child's  earning  ca- 
pacity  is  destroyed  or  diminished,  there  is  an  injury  to  the 
father's  right  separate  from  that  done  to  the  child  itself. 
Secondly,  the  father,  being  bound  to  support  the  child,  does 
ordinarily,  and  must  unless  the  child  has  means  of  his  own, 
bear  the  expense  of  the  medical  or  surgical  treatment, 
nurses,  medicines,  etc.  And  to  obtain  reimbursement  for 
such  expenses  he  has  a  right  of  action. 

So  that  to  obtain  full  redress  for  a  serious  injury  done 
to  a  child,  there  must  usually  be  two  actions;  one  by  the 
child  for  his  personal  injuries,  and  one  by  the  father  to 
recover  for  his  loss  of  the  child's  services^  and  for  the 
cost  of  his  care.' 


8— Dennis  v.  Clark,  2  Cnslk 
(Mass.)    S47,  48   Am.  Bee.  671; 

Bube  T.  Birmingham  R.  Co.,  140 
Ala.  276,  103  Am.  St.  Rep.  33; 
Durkee  v.  Central  Pac.  R.  Co.,  66 
Cal.  388,  38  Am.  Rep.  59;  Larson 
y.  Berquist,  34  Kan.  334,  66  Am. 
Rep.  249;  Black  v.  Carrollton  R. 
Co.,  10  La.  Ann.  33,  63  Am.  Dec. 
586;  Kennard  v.  Burton,  26  Me. 
39,  43  Am.  Dec.  249;  Cummlng  v. 
Brooklyn  City  R.  Co.,  109  N.  Y. 
96;  Woerckner  v.  Erie  Elec.  Co., 
182  Pa.  St.  182;  Galligan  v.  Woon- 
socket  R.  Co.,  27  R.  I.  363. 

In  Tidd  ▼.  Skinner,  225  N.  Y. 
422,  8  A.  L.  R.  1145,  it  was  held 
that     the     father     or     widowed 


mother  could  recover  compensa- 
tory damages  against  a  druggist 
who  had  sold  their  minor  son 
habit-forming  drugs  in  violation 
of  the  statute,  and  knowing  the 
injury  which  was  being  done  to 
the  child. 

That  defendant  employed  a  mi- 
nor child  at  a  dangerous  employ- 
ment without  the  father's  consent 
Is  in  itself  a  violation  of  his 
rights,  which  renders  the  defend- 
ant liable  for  any  resulting  injury, 
though  no  other  negligence  is 
shown.  Haynie  v.  N.  C.  Ellec. 
Power  Co.,  167  N.  C.  603,  37  L.  R. 
A.  (N.  S.)  680,  Ann.  Cas.  1913  C 
232  and  note;  Gulf  R.  Co.  <v.  Re- 
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These  two  rights  of  action  are  wholly  independent  of  each 
other ;  and  although  the  father  may  have  instituted  the  first 
suit  as  next  friend  for  his  child,  and  may  have  recovered  a 
substantial  satisfaction  in  that  suit,  the  recovery  is  no  bar 
to  his  maintaining  his  own  suit  for  loss  of  service  and  ex- 
penses.^ 


deker,  67  Tez.  190,  60  Am.  Re^ 
20;  Tez.  &  Pac.  R.  Co.  v.  Brick, 
83  Tez.  526,  29  Am.  St  Rep.  676; 
LouisTille  R.  Co.  v.  WiHls,  82  Ky. 
57,  4  Am.  St  Rep.  124. 

It  was  held  in  Camming  v. 
Brooklyn  City  R.  Co.,  supra,  that 
a  father  may  recover  for  esti- 
mated future  loss  of  serrices  dur- 
ing the  child's  minority,  but  not 
for  probable  future  medical  ez- 
penses. 

That  he  is  ^ititled  to  recover 
fdr  future  loss  of  service  to  the 
age  of  twenty-one,  if  it  is  reason- 
ably certain.  Hussey  v.  Ryan,  64 
Md.  426,  54  Am.  Rep.  772. 

In  Rogers  v.  Smith,  17  Ind.  823, 
79  Am.  Dec.  483,  the  general  doc- 
trine of  the  double  right  of  action 
was  applied  to  a  case  for  mali- 
cious prosecution.  A  grandfather 
who  stand  in  loco  parentis  may 
sue  for  loss  of  service  and  ez- 
penses  incurred  by  the  abduction 
of  a  child.  Clark  v.  Bayer,  32 
Ohio  St  299,  30  Am.  Rep.  593. 

4— Horgan  ▼.  Pac.  Mills,  158 
Mass.  402,  35  Am.  St.  Rep.  504. 

Sed  contra,  where  in  the  for- 
mer suit  he  had  ezpressly  claimed 
for  loss  of  time  and  earnings,  and 
that  the  child  had  been  emanci- 
pated. Kenure  t.  Brainard  & 
Armstrong  Co.,  88  Conn.  265. 

Nor  can  the  father  offer  the  for- 
mer Judgment  to  prove  defend- 


ant's liability.  Bridge  t.  Aflhe- 
ville  R.  Co.,  27  &  C.  456,  13  Am. 
St  Rep.  653. 

The  father's  common  law  action 
is  also  independent  of  the  statu- 
tory action  given  to  the  nezt-of- 
kin  for  a  tort  causing  death.  And 
although  a  son  dies  finally  of  hla 
injuries,  the  father  can  maintain 
the  common  law  action  for  loss  of 
his  services  during  minority  and 
for  ezpenses  incurred  in  seeking 
to  cure  him.  Davis  r.  Railway, 
53  Ark.  117,  7  L.  R.  A.  283;  Cal- 
lagans.  Lake  Hopatcong  Ice  Co., 
69  N.  J.  L.  100;  Binford  v.  Johns- 
ton, 82  Ind.  426,  42  Am.  Rep.  508; 
Jackson  v.  Pittsburgh  Railway 
Co.,  140  Ind.  241,  49  Am.  St  Rep. 
192;  Covington  St  R.  Co.  v. 
Parker,  9  Bush.  (Ky.)  455,  15  Am. 
Rep.  725;  Trow  v.  Thomas,  70  Vt 
580.  But  he  cannot  recover  for 
the  loss  of  services  from  the 
child's  death  till  his  majority,  ez- 
cept  in  the  manner  provided  by 
statute.  See  the  nezt  section. 
Stevenson  v.  Ritter  Lumber  Co., 
108  Va.  575,  18  U  R.  A.  (N.  S.) 
816. 

Contributory  negligence  by  the 
father  is  a  bar  to  the  maintenance 
of  his  own  action,  but  not  to  the 
action  of  the  child.  Pratt  Coal  ft 
Iron  Co.  V.  Brawley,  83  Ala.  371, 
8  Am.  St  Rep.  751. 
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Since  the  theory  under  which  the  father  has  a  right  to 
recover  is  that  he  has  lost  the  service  of  his  child,  the  older 
English  cases  required  it  to  be  strictly  alleged  and  proved 
that  the  child  was  capable  of  rendering,  and  did  render, 
some  service  to  the  parent. 

**Qvare  servitium  anUsif'  ('Tby  which  the  plaintiff  lost 
his  service'')  was  the  formula  used  to  describe  the  cause 
of  action;  and  an  actual  loss  of  service  must  be  proved. 
Therefore,  if  the  child  was  too  young  to  render  any  serv- 
ice, or  if  in  fact  it  was  not  living  with  its  parents  but  in 
another  family,  and  its  earnings  were  not  received  by  the 
father,  no  action  would  lie. 

But  the  modem  tendency  has  been  to  make  the  allegation 
of  actual  loss  of  service  a  mere  technicality  of  pleading; 
and  to  hold  that  if  the  father  had  not  lost  his  right  to  the 
child's  service,  that  is,  if  he  had  not  permanently  emanci- 
pated him  or  transferred  his  right  to  his  service  to  another 
person,  he  can  recover  for  the  injury  to  his  right,  even 
though  it  does  not  appear  that  the  child  was  in  fact  render- 
ing service  of  any  value;  and  if  the  child  were  too  young 
during  the  whole  period  of  his  disability  to  render  any  serv- 
ices whatever,  nevertheless  the  father  can  recover  for  his 
expenses  in  caring  for  him.^ 

§  137.  For  injuries  resulting  in  death.  This  secondary 
right  of  the  father  to  recover  for  his  loss  of  the  child's 
services,  and  for  the  expense  resulting  from  his  injury,  in 
cases  where  the  child  eventually  recovers  and  therefore  has 
himself  the  primary  right  of  action  for  the  injury,  must  be 
carefully  distinguished  from  the  right  of  action  of  the  par- 
ents, as  nextof-kin,  for  a  wrongful  act  causing  the  death  of 
the  child. 


5 — ^Dennis  t.  Clark,  2  Cnsli. 
(MasB.)  347,  48  Am.  Dec.  671; 
Kennedy  ▼.  Shea,  110  Mass.  147, 


14  Am.  'Rep.  384;  Gumming  t^ 
Brooklyn  City  R.  Co.,  109  N.  Y. 
95;  Trow  v.  Thomas,  70  Vt  680, 
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At  common  law  no  action  lay  for  causing  the  death  of  a 
person.  This  somewhat  surprising  doctrine  resulted  in  part 
from  the  feeling  that  the  tort  was  merged  in  the  crime,  and 
that  to  permit  a  civil  action  to  be  maintained  by  an  indi- 
vidual for  an  act  which  in  the  eye  of  the  criminal  law  was 
murder  or  manslaughter,  was  opposed  to  some  rule  of  public 
policy,  and  partly  to  a  technical  rule  that  the  personal  cause 
of  action  died  with  the  person  C actio  personalis  moritur 
cum  persona'*). 

But  by  Lord  Campbell's  Act,  passed  in  England  in  1846, 
which  was  almost  immediately  followed  by  similar  statutes 
in  all  the  American  states^  the  wrongdoer  by  whose  act 
death  has  been  caused  may  be  sued,  either  by  the  personal 
representatives  of  the  deceased  for  the  benefit  of  the  next 
of  kin,  or  by  the  next  of  kin  directly  in  their  own  name.® 

There  are  two  theories  as  to  the  legal  nature  and  effect 
of  such  statutes;  the  difference  depending  in  part  on  the 
language  of  the  statutes  themselves,  and  in  part  on  the 
different  views  of  the  courts  whose  duty  it  has  been  to  con- 
strue them.  One  theory  is  that  the  statutes  give  a  remedy 
by  abolishing  the  rule  that  personal  injuries  die  with  the 
person ;  it  results  that  the  right  of  action  which  the  injured 
person  had  immediately  before  his  death  survives 
to  his  next  of  kin  as  a  part  of  his  estate.  The  other  theory 
is  that  the  statute  gives  a  new  personal  right  to  the  next  of 
kin  to  recover  for  the  injuries  which  they  have  suffered 
by  the  loss  of  their  relative.'' 

6— Groggo  T.  Delaware  B.  Co^f     499;  Carey  v.  Berkshire  R.  Co.,  1 


60  N.  J.  L.  817$  Mobile  Life  Ins. 
Co.  T.  Brame,  95  U.  €.  754;  Conn. 
Mut.  Life  Ins.  Co.  v.  N.  Y.  N.  H. 
&  H.  R.  Co.,  25  Conn.  265,  e5 
Am.  Dec.  571 ;  Conners  v.  Burling- 
ton R.  Co.,  71  Iowa  490,  60  Am. 
Rep.  814;  Major  v.  Burlington  R. 
Co.,  115  Iowa  309;  Eden  v.  Louis- 
ville R.  Co.,  14  B.  Men.  (Ky.)  165; 
Bligh  Y.  Biddeford  R.  Co.,  94  Me. 


Cush.  (Mass.)  475,  48  Ank  Dec. 
616;  Gulf  R.  Co.  v.  Beall,  91  Tex. 
310,  66  Am.  St  Rep.  892,  41  L.  R. 
A.  807.  In  Georgia  the  doctrine 
that  one  cannot  recover  for  tor- 
tious acts  causing  death  is  held 
to  apply  only  to  felonious  acts. 
Shields  y.  Yonge,  15  Ga.  349,  60 
Am.  Dec.  698. 
7— Perham   y,    Portland   Elec 
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This  difference  of  view  as  to  the  nature  of  the  statutory 
remedy  is  very  important  as  affecting  the  measure  of  dam- 
ages. If  the  cause  of  action  is  conceived  of  as  having  orig- 
inally vested  in  the  injured  person  himself,  and  as  now  vest- 
ing in  his  next  of  kin  by  inheritance,  it  follows  that  the 
pain  and  suffering  caused  to  the  deceased  is  an  important, 
and  often  the  most  important,  element  of  the  damages  to  be 
allowed.  In  that  view  of  the  remedy,  it  has  been  questioned 
whether  any  damages  at  all  could  be  recovered  if  the  death 
were  absolutely  instantaneous,  so  that  the  deceased  person 
could  have  had  no  pain  or  suffering.  But  it  has  been  held 
that  in  such  a  case  the  court  and  the  jury  must  make  the 


Co.,  33  Greg.  451»  72  Am.  St  Hep. 
730,  40  L,  R.  A.  799;  Perry  v.  Phil- 
adelphia R.  Co.,  1  Boyce  (DeL) 
399. 

In  several  states  both  remedies 
may  be  prosecuted,  and  are  cumu- 
lative; a  suit  by  the  estate  for  the 
right  of  action  which  vested  In 
the  deceased,  and  one  in  behalf  of 
the  next-of-kin  for  the  pecuniary 
loss  suffered  by  them.  Stewart  t. 
United  Electric  Co.,  104  Md.  332, 
118  Am.  St  Rep.  410,  8  U  R.  A. 
(N.  S.)  384;  Eichorn  v.  New  Or- 
leans R.  Co.,  112  La.  236,  104  Am. 
St  Rep.  437. 

And  in  Davis  ▼.  Railway,  63 
Ark.  117,  7  L.  R.  A.  283,  it  was 
held  that  three  rights  of  action 
exist  and  may  be  prosecuted,  and 
three  Judgments  and  satisfactions 
obtained:  one  by  the  personal 
representatives  for  the  benefit  of 
the  estate  for  the  damages  suf- 
fered by  the  deceased;  one  by  the 
personal  representatives  for  the 
benefit  of  the  next-of-kin;  one  by 
the  father  for  loss  of  services  un- 
til the  child's  death. 

See  also  Brown  v.  Chicago  R. 


Co;,  102  Wis.  137,  78  N.  W.  771,  44 
L.  R.  A.  579. 

But  it  is  held  that  but  one  re- 
covery can  be  had,  and  that  the 
bringing  of  one  suit  is  a  bar  to 
others,  in  Sweetland  v.  Chicago  R. 
Co.,  117  Mich.  329,  43  L.  R.  A.  568 ; 
Legg  V.  Britton,  64  Vt.  656;  Louis- 
ville R.  Co.  V.  McElwain,  98  Ky. 
700,  56  Am.  St  Rep.  385,  34  L.  R. 
A.  788;  Munro  v.  Pac.  Coast 
Dredging  Co.,  84  Cal.  515,  18  Am. 
St  Rep.  248. 

It  seenu  to  be  agreed  in  all  the 
cases  that  during  the  life  of  the 
injured  person  the  cause  of  action 
is  single  and  if  he  releases  it,  or 
receives  satisfaction  of  a  Judg- 
ment, no  action  can  be  brought 
after  his  death  to  recover  for  the 
same  injury.  So.  Bell  Tel.  Co.  v. 
Cassin,  111  Ga.  575,  50  L.  R.  A. 
694;  Littlewood  v.  New  York,  89 
N,  Y.  24,  42  Am.  Rep.  271;  Hill  v. 
Pa.  R.  Co.,  178  Pa.  223,  56  Am.  St 
Rep.  754,  35  L.  R.  A.  196;  Price  v. 
Railway  Co.,  33  S.  C.  556,  26  Am. 
St  Rep.  700;  and  many  other 
cases  cited  in  Perry  v.  Philadel- 
phia R.  Co.,  1  Boyce  (Del.)  399. 
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difficult  estimate  of  the  value  to  the  deceased  person  of  his 
own  life ;  that  is  to  say,  they  must  estimate  the  pecuniary 
value  of  his  life  to  him  in  view  of  his  condition  of  health, 
expectation  of  life  and  prospects  of  future  earnings.  Such 
an  estimate,  while  of  course  it  leaves  a  very  wide  scope  for 
the  exercise  of  the  judgment  and  opinion  of  the  jury,  may 
not  be  any  more  difficult  than  other  estimates  which  juries 
are  often  required  to  make.^ 

On  the  second  theory,  the  damage  to  be  recovered  is  that 
suffered  by  the  next  of  kin.  The  pain  suffered  by  the  de- 
ceased is  not  material,  for  that  has  perished  with  him,  and 
is  not  a  cause  of  action  in  the  living  plaintiff;  and  it  is 
commonly  held  that  the  grief  which  the  next  of  kin  have 
suffered  by  the  untimely  death  of  their  relative  is  not  capa- 
ble of  being  estimated  or  made  good  by  pecuniary  dam- 
ages, and  consequently  can  not  be  taken  into  the  account^ 


8— Bronghel  t.  So.  N.  E.  TeL 
Co.,  7S  Conii.  614,  84  Am.  St  Bep. 

176;  Olivier  v.  Houghton  St  R. 
Co.,  134  Mich.  367,  104  Am.  St 
Rep.  607. 

In  certain  cases  it  has  been 
held,  as  in  Mulchey  y.  Washburn 
Car  Wheel  Co.,  145  Mass.  281,  1 
Am.  St  Rep.  468,  that  on  this  the- 
ory of  the  statute  up  recovery  at 
all  could  be  had  if  death  was  in- 
stantaneous without  conscious 
suffering.  But  the  Broughel  case 
extended  the  right  of  recovery  as 
stated  in  the  text. 

9->-Sw1ft  T.  Johnson,  71  C.  0. 
A.  619,  1  L.  It  A.  (N.  S.)  1161; 
Munro  v.  Pac.  Coast  Dredging  Co., 
84  Cal.  515,  18  Am.  St  Rep.  248; 
Pierce  v.  Conners,  20  Colo.  178, 
46  Am.  St  Rep.  279;  Augusta 
Factory  v.  Barnes,  72  Ga.  317,  53 
Am.  Rep.  838;  Malott  v.  Shimer, 
153  Ind.  35,  74  Am.  St  Rep.  278; 
Tucker  v.  State,  89  Md.  479,  45  L. 


R.  A.  181;  Chicago  R.  Co.  v.  Zur- 
necke,  59  Neb.  689,  55  U  R.  A. 
160;  Whltford  v.  Panama  R.  Co., 
23  N.  Y.  456;  Meekin  v.  Brooklyn 
Heights  R.  Co.,  164  N.  Y.  145,  79 
Am.  St  Rep.  635,  51  L.  R.  A.  235; 
Perham  v.  Portland  Electrical 
Co.,  33  Ore.  451,  72  Am.  St  Rep. 
730,  40  L.  R.  A.  799. 

In  Louisiana,  both  elements  of 
damage  are  combined;  and  the 
verdict  should  cover  the  expenses 
incurred,  and  loss  of  service  to 
majority,  plus  "the  amount  which 
the  daughter  was  entitled  to  re- 
cover at  the  moment  of  her 
death."  LeBlanc  v.  Sweet,  107  La. 
355,  90  Am.  St  Rep.  303. 

In  the  Federal  Act  of  1910  also 
both  elements  of  damage  are 
given.  St  Louis  I.  M.  &  S.  R.  Co. 
V.  Craft,  237  U.  S.  648. 

"The  difficulty  upon  this  point 
arises  from  the  employment  of  the 
word  'pecuniary*  in  the  statute; 
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It  results  that  from  the  death  of  an  adult  son  or  daugh- 
ter, whose  labor  and  earnings  have  ceased  to  be  the  legal 
property  of  the  father,  only  such  damages  can  be  recovered 
as  fairly  represent  the  contributions  which  the  child  would 
be  likely  to  make  to  the  parents,  considering  his  earning 
capacity  and  their  needs  and  the  assistance  which  he  had 
been  giving  them  during  his  life,^^ 


but  it  'was  not  used  tn  a  sense  so 
limited  as  to  confine  it  to  the  im- 
mediate loss  of  money  or  prop- 
erty; for  if  that  were  80^  there  Is 
scarcely  a  case  where  any  amount 
of  damiages  could  be  recovered.  It 
looks  to  prospective  advantages 
of  a  pecuniary  nature,  which  have 
been  cut  ofC  by  the  premature 
death  of  the  person  from  whom 
they  would  have  proceeded;  and 
the  word  pecuniary  was  used  in 
distinction  to  those  injuries  to  the 
affections  and  sentiments  which 
arise  from  the  death  of  relatives, 
and  which,  though  most  painful 
and  grievous  to  be  borne,  cannot 
be  measured  or  recompensed  by 
money.  It  excludes,  also,  those 
losses  which  result  from  the  de- 
privation of  the  society  and  com- 
panionship of  relatives,  which  are 
equally  incapable  of  being  defined 
by  any  recognized  measure  of 
value.  But  infant  children  sus- 
tain a  loss  from  the  t^eath  of  their 
parents,  and  especially  of  their 
mother,  of  a  different  kind.  She 
owes  them  the  duty  of  nurture, 
and  intellectual,  moral  and  phy- 
sical training,  and  of  such  in- 
struction as  can  only  proceed 
from  a  mother.  That  is,  to  say 
the  least,  as  essential  to  their  fu- 
ture well-being  in  a  worldly  point 
of  view,  and  to  their  success  in 


life,  as  the  instruction  in  letters 
and  other  branches  of  elementary 
education  which  they  receive  at 
the  bands  of  other  teachers  who 
are  employed  for  a  pecuniary 
compensation.  •  •  •  The  injury 
in  these  cases  is  not  pecuniary  in 
a  very  strict  sense  of  the  word, 
but  it  belongs  to  that  class  of 
wrongs  as  distinguished  from  in- 
juries to  the  feelings  and  senti- 
ments; and  in  my  view,  therefore, 
it  falls  within  the  terms  as  used 
in  this  statute."  Tllley  v.  Hudson 
River  R.  Co.,  24  N.  Y,  475. 

The  age,  condition,  earning  ca- 
pacity and  expectation  of  life  are 
all  to  be  considered,  but  the  as- 
sessment of  damages  "does  not 
admit  of  fixed  rules  and  mathe- 
matical precision,  but  is  left  to 
the  sound  discretion  of  the  Jury." 
Railroad  v.  Spence,  93  Tenn.  173, 
42  Am.  St.  Rep.  907. 

The  right  of  action  by  the  next- 
of-kin  is  a  personal  and  not  a 
property  right;  and  hence  doea 
not  pass  to  his  administrator. 
Gilkeson  v.  Mo.  Pac.  R.  Co.,  222 
Mo.  173,  24  L.  R.  A.  (N.  S.)  844. 
Contra,  Meekin  v.  Brooklyn 
Heights  R.  Co.,  supra;  Thomas  v. 
Maysville  Gas  Co.,  112  Ky.  569. 

10 — ^MicCullough  V.  Chicago  & 
Rock  Island  R.  Co.,  160  Iowa  524, 
47  L.  R,  A.  (N.  S.)  223. 


380 


PABENT  AND  CHIIi) 


It  further  results  that  for  the  death  of  a  young  child  the 
parents  can  only  recover  what  the  tribunal  finds  to  be  the 
pecuniary  loss  to  them.  Since  in  many  cases  it  is  quite 
evident  that  there  is  no  pecuniary  loss,  or  even  that  the 
child  who  has  been  killed  was  certain  to  cause  a  much 
greater  expense  than  pecuniary  benefit  to  his  parents,  the 
court  holding  this  theory  of  the  remedy  have  very  frequent 
occasion  to  set  aside  as  excessive  verdicts  in  which  the  jury 
have  sought  to  give  redress  for  the  wounded  feelings  of 
the  parents,  and  to  punish  the  wrongdoer.^* 

The  damage  allowable  is  not  confined  to  what  will  be 
suffered  during  minority,  but  includes  what  may  reasonably 
be  expected  to  accrue  tliereaf  ter.^^ 

§  138.  For  the  sedaction  of  a  daughter.  There  is  one 
class  of  cases  arising  out  of  an  injury  to  a  child  in  which 
some  special  considerations  apply:  that  for  the  seduction 
of  a  minor  daughter. 

The  real  srround  of  distinction  between  these  cases  and 
those  for  an  injury  done  to  a  boy  or  girl  by  violence  or  by 
negligence  is  that  in  the  latter  case  the  victim  of  the  wrong 
himself  has  a  cause  of  action  which  affords  the  primary 
redress.    But  in  case  of  seduction  the  daughter,  having 


11— Fox  T.  Oakland  R.  COi,  118 
Cal.  55,  62  Am.  St  Bep.  216;  Mor- 
gan V.  So.  Pac.  R.  Co.,  95  Cal.  510, 
29  Am.  St  Rep.  143,  17  L.  R.  A. 
71;  Graham  v.  ConsoUdated  Trac- 
tion Co.,  62  N.  J.  L.  82,  64  N.  J. 
L.  10,  65  N.  J.  L.  539  (In  this  case 
four  successive  verdicts  were  set 
aside);  Little  Rock  R.  Co.  y. 
Barker,  33  Ark.  350,  34  Am.  Rep. 
44;  Chicago  v.  Major,  18  111.  349, 
68  Am.  Dec.  553;  Aaron  v.  Mo.  & 
Kan.  Tel.  Co.,  89  Kan.  186.  45  L.  R. 
A.  (N.  S.)  309;  111.  Central  R.  Co. 
V.  Watson,  117  Ky.  588,  78  S.  W. 
175;  Agricultural  Asso.  v.  State, 
71  Md.  86,  17  Am.  St  Rep.  507; 


Scherer  v.  Schlaberg,  18  N.  Dak. 
421,  24  L.  R.  A.  (N.  S.)  520. 

The  note  in  18  Ann.  Cas.,  pp. 
1225  to  1236,  gives  an  extensive 
list  of  verdicts  for  the  death  of 
children  sustained,  and  others  set 
aside,  giving  in  each  case  the 
amount  of  the  verdict  and  the  cir- 
cumstances of  the  case. 

And  see  also  the  notes,  L.  R,  A. 
1916  C  870-884;  Ann.  Cm.  1916  B 
532. 

12— 'Bond  V.  United  Railroads, 
159  Cal.  270,  48  L.  R.  A.  (N.  S.) 
687  and  note,  Aivl  Gas.  1912  C 
870  and  nota 
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been  a  consenting  party  to  the  wrongful  act,  can  not  her- 
self maintain  an  action.  Any  redress  that  is  given,  there- 
fore, must  be  given  in  a  suit  by  the  father. 

In  this  class  of  cases,  the  requirement  that  there  should 
be  a  relation  of  master  and  servant  between  the  father  and 
daughter,  and  a  loss  of  such  service  resulting  from  the 
seduction,  has  been  reduced  to  the  merest  possible  tech- 
nicality.i* 

The  slightest  acts  of  service  rendered  by  the  daughter 
to  her  father,  ''even  if  she  has  done  no  more  than  to  pour 
his  tea,"^*  or  the  mere  right  to  command  her  services, 
though  she  has  never  actually  rendered  them,  and  though 
she  may  be  living  with  strangers,  and  not  a  member  of  the 
plaintiff's  family,  are  sufficient  to  constitute  the  necessary 
relation  of  master  and  servant.^^  The  pregnancy  of  the 
daughter,  her  infection  with  sexual  disease,  or  her  illness 
by  shame  or  grief,  are  sufficient  to  show  a  loss  of  service ; 
and  when  such  merely  technical  loss  of  service  has  been 
established,  the  damages  are  not  at  all  limited  to  the  real 
loss  of  the  daughter's  services.  Not  only  her  inability  to 
work  or  loss  of  time  by  illness,  the  expense  of  her  preg- 
nancy  or  other  illness,  her  loss  of  employment,  are  proper 
elements  of  damages,  but  the  jury  are  permitted  to  give 
damages  for  the  disgrace  and  sorrow  caused  to  the  father, 
the  injury  to  the  good  name  of  the  family,  his  loss  of  com- 


IS^See  the  note,  L.  R.  A.  1917 
fi  578. 

14— Anthony  t*  Korton,  60  Ean. 
141,  72  Anu  St  Beii.  SeO,  44  L. 
R.  A*  757;  Middleton  v.  Nichols,  62 
N.  J.  L.  636;  Lawyer  v.  Frltcher, 
130  N.  T.  239,  27  Am.  St.  Rep.  521, 
14  L.  R.  A.  700;  Snider  v.  Newell, 
132  N.  G.  614;  Davidson  y.  Abbott, 
52  Vt  570,  36  Am.  Rep.  767. 

15 — ^Martin  t.  Payne,  9  Johns. 
(K.  Y.)  887, 6  Am.  Bee.  288;  Clark 
V.  Fitch,  2  Wend.  (N.  Y.)  459,  20 


Am.  Dec.  639;  Kennedy  v.  Shea, 
110  Mass.  147,  14  Am.  Rep.  584; 
Blagge  V.  Haley,  127  Mass.  191, 
34  Am.  Rep.  361;  Boyd  v.  Bird,  8 
Blackf.  (Ind.)  113,  44  Am.  Dec. 
740;  Simpson  v.  Grayson,  54  Ark. 
404,  26  Am.  St  Rep.  52;  Emory 
y.  Gowen,  4  Me.  33,  16  Am.  Dec. 
233;  Homketh  y.  Barr,  8  S.  &  R. 
(Pa.)  36,  11  Am.  Dec.  568;  Layery 
y.  Crooke,  52  Wis.  612,  38  Am.  Rep. 
768 
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fort  in  tiie  society  of  his  daughter,  and  generally  such 
damages  as  will,  so  far  as  money  can,  compensate  for  tlie 
wrong  done  to  his  rights  and  feelings  as  a  father  to  whom 
his  daughter's  character  and  reputation  are  dear.^® 

It  seems  evident  that  the  principles  covering  the  award 
of  damages  in  cases  of  seduction  are  not  quite  the  same 
as  those  discussed  in  the  last  section  in  relation  to  the  dam- 
ages recoverable  for  injuries  causing  the  death  of  a  child, 


16— Blagge  ▼•  Daley,  127  M^ass. 
191,  84  Am.  Rep.  361;  Simpson  v. 
Qrayson,  54  Ark.  404,  26  Am.  St 
Rep.  52;  Qrable  t.  Margrave,  4 
Dl.  872,  38  Am.  Dec.  88;  Steven- 
son ▼.  Belknap,  6  Iowa  97,  71  Am. 
Dec.  392;  Mlddleton  v.  Nichols,  62 
N.  J.  U  636;  Hamilton  v.  lomaz, 
26  Barb.  (N.  T.)  615. 

In  Ck>vlngton  St  R.  Co.  v.  Par- 
ker, 9  Bush.  (Ky.)  456,  15  Am. 
Rep.  725,  and  In  Garden  t.  Wright, 
24  Wend.  (N.  T.)  429,  35  Am.  Dec. 
633,  the  essential  difference  be- 
tween actions  for  seduction  and 
those  for  other  Injuries  is  clearly 
stated.  That  distinction  had  been 
denied  In  Trimble  v.  Spltler,  7  T. 
B.  Mon.  (Ky.)  394,  18  Aol  Dec 
189. 

It  Is  not  essential  that  either 
pregnancy  or  sexual  disease 
should  have  resulted,  If  by  gen- 
eral Injury  to  the  daughter's 
health  the  plaintiff  lost  her  serv- 
ice. Abraham  v.  Kidney,  104 
Mass.  222,  6  Am.  Rep.  220;  Blagge 
V.  IlBley,  127  Masd.  191,  34  Am. 
Rep.  361. 

In  White  ▼.  NelUs,  81  N.  Y.  405, 
88  Am.  Dec.  202,  venereal  disease 
was  held  to  be  sufficient  without 
pregnancy. 

That  defendant  caused  an  abor- 
tion   to    be    performed    on    the 


daugliter  Is  admissible  to  aggrar 
vate  the  damages.  White  ▼.  Murt- 
land,  71  111.  250,  22  Am.  Rep.  100. 

The  seduction  Itself  Is  the  cause 
of  action,  and  not  the  resulting 
damages;  the  statute  of  limita- 
tions therefore  runs  from  the  time 
of  the  seduction.  Dunlap  vi  Lin- 
ton, 144  Pa.  St  835. 

In  La*wyer  v.  Fritcher,  130  Bl 
239,  27  Am.  St  Rep.  521,  14  L.  R. 
A.  700,  the  plaintiff's  consent  that 
his  daughter  should  go  with  the 
defendant  for  the  purpose  of  mar- 
rying him  was  held  to  be  no  de- 
fense to  the  action,  where  defend- 
ant was  already  married,  and  ob- 
tained the  consent  by  false  state- 
ments in  that  respect. 

Some  of  the  cases  speak  of  the 
general  damiages  permissible  in 
these  cases  as  punitive,  and  ac- 
cordingly permit  evidence  of  the 
financial  ability  of  the  defendant 
to  go  to  the  jury.  Clem  v.  Holmes, 
33  Gratt  (Va.)  722,  36  Am.  Rep. 
793;  Lavery  v.  Crooke,  52  Wis. 
612,  38  Am.  Rep.  768. 

Loss  of  general  social  standing 
is  provable  as  an  element  of  dam- 
age; but  not  that  particular  per- 
sons have  refused  to  associate 
with  plaintifTs  daughter.  Hawn 
V.  Banghart,  76  Iowa  683,  14  Am. 
St  Rep.  261. 
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in  that  the  injury  to  the  feelings  is  usually  a  far  more  im- 
portant element  in  the  damages  than  any  mere  pecuniary 
loss. 

It  may  be  added  that  it  is  not  essential  to  such  a  cause 
of  action  that  the  daughter  should  be  a  minor.  The  basis 
of  the  action  is  the  loss  of  service ;  if  an  adult  daughter  is 
in  fact  living  with  her  father  and  rendering  services  to 
him,  he  can  maintain  the  action.^^ 

But  if  there  is  not  the  relation  of  service  in  fact,  and 
there  is  not  the  legal  right  to  the  service  because  of  the 
adult  age  of  the  daughter,  there  is  nothing  on  which  to 
base  the  common  law  action.^^  In  that  case,  the  situation 
is  the  same  as  in  any  case  where  an  adult  person  suffers 
an  injury  from  wrongful  acts  in  which  he  participated  and 
is  therefore  without  redress. 

Statutes  have  been  passed  in  many  states  giving  a  woman 
a  right  to  maintain  a  suit  for  her  own  seduction.  In  some 
states  the  right  of  the  father  has  been  extended  so  as  to 
give  him  a  right  of  action  for  seduction  without  requiring 
a  loss  of  services  to  be  alleged  or  proved.  But  such  statu- 
tory rights  of  action  do  not  take  away  the  common  law 
rights  as  above  stated.^^ 

§  139.    The  rights  and  duties  of  the  mother.    So  long  as 


17 — ^Anthony  v.  Norton,  60  EaiiB. 
341,  72  Am.  St.  Rep.  360;  Mercer 
T.  Walnusley,  5  Har.  &  J.  (Md.) 
27,  9  Am.  Dec.  486;  Beaudette  t. 
Oagne,  87  Me.  534;  Voesel  v.  Cole, 
10  Mo.  634,  47  Am.  Dec.  136;  Lipe 
T.  Elsenlord,  32  N.  Y.  729. 

18— Mercer  y.  Walmsleyy  5  Har. 
k  J.  (Md.)  27,  9  Am.  Dec  486; 
Ogbom  V.  FVancis,  44  N.  J.  L.  441, 
43  Am.  Rep.  394;  McDanlel  v.  Ed- 
wards, 7  Ired.  L.  (N.  C.)  408,  47 
Am.  Dec.  331. 

A  step-father  cannot  recover  for 
the  seduction  of  his  step-daugh- 


ter, who  was  In  the  actual  service 
of  another,  since  he  had  neither 
the  de  facto  or  the  de  jure  serv- 
ice of  the  girl.  Bartley  v.  Richt- 
myer,  4  N,  Y.  38,  68  Am.  Dec. 
888. 

And  in  Louisiana,  where  the 
father  has  no  legal  right  to  the 
proceeds  of  the  labor  of  a  daugh- 
ter, the  right  to  recover  for  injury 
to  the  feelings  does  not  exist. 
Kaufman  v.  Clark,  141  La.  316,  L. 
R.  A.  1917  C  766  and  note. 

19 — Stevenson  v.  Belknap,  6 
Iowa  97,  71  Am.  Dec.  392. 
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the  father  is  living,  and  his  parental  relation  to  the  child 
has  not  been  destroyed  by  any  conduct  by  which  he  has 
lost  the  right  to  its  custody,  the  parental  rights  are  vested 
in  him  and  in  him  alone. 

The  mother  can  not  maintain  an  action  to  recover  her 
child's  earnings,  she  can  not  sue  for  injury  to  her  parental 
rights  by  any  personal  injury  done  to  the  child,  and  she  is 
not  liable  for  the  support  of  the  child.'-^^ 

And  as  to  the  custody  of  the  children,  as  already  stated, 
she  can  not  maintain  an  action  to  obtain  it  without  show- 
ing that  the  father  has  forfeited  the  right  by  his  miscon- 
duct, or  at  least  that  the  children  will  be  better  cared  for 
and  brought  up  if  placed  in  her  custody  instead  of  in  his.^^ 

But  if  the  father  is  dead,  the  mother  becomes  the  head 
of  the  family.  By  his  death  she  loses  the  disabilities  of 
coverture,  and  becomes  the  sole  parent  of  the  children. 

The  older  English  cases  and  some  Anierican  ones,  follow- 
ing the  general  tendency  of  the  times  to  minimize  the  rights 
of  women  in  their  domestic  relations,  limited  and  ques- 
tioned her  title  to  succeed  to  the  parental  rights  of  the  hus- 
band; but  that  unfair  discrimination  has  yielded  to  the 
more  just  view  taken  of  the  rights  of  wives  and  mothers  in. 
our  modem  courts,  and  it  is  held  in  the  great  majorily  of 
recent  cases  that  the  widowed  mother  can  sue  for  her 
child's  eamings,^^  for  loss  of  earnings  and  for  expenses 


20-^oper  T«  Igo,  121  Ky.  550, 
128  Anu  St  Rep.  218,  1  L.  B.  A. 
(S.  S.)  862,  11  Ann.  Cas.  1171; 

Gilley  v.  Gilley,  79  Me.  292,  1  Am. 
St.  Rep.  307;  Logan  v.  Murray,  6 
S.  &  R.  (Pa.)  175,  9  Anr.  Dec. 
422. 

21— Ante,  §  130. 

22 — ^Matthewson  t.  Peny,  87 
Coniu  485,  9  Am.  Rep.  889;  Hol- 
llngsworth  v.  Swedenborg.  49 
Ind.  378,  19  Am.  Rep.  687;  Ham- 
mond ▼.  Corbett,  50  N.  H.  501,  9 


Am.  Rep.  288;  Osbom  ▼.  Allen,  26 
N.  J.  L.  388. 

Contra.  "If  it  be  intended  to 
declare  that  the  mother,  after  the 
death  of  the  father,  is  entitled  to 
the  earnings  of  a  minor  child,  in 
the  same  manner  as  the  father 
when  alive  is  entitled  to  them,  the 
decision  cannot  be  sustained.** 
Pray  v.  Gorham,  31  Me.  240. 

The  early  cases  in  PennsylTania 
also  deny  the  right  of  the  wid- 
owed mother  to  her  child's  earn- 
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incurred  because  of  an  injury  to  a  son  or  daughter^^^  or 
for  general  damages  for  the  seduction  of  a  daughter,^^  in 
the  same  way,  and  with  precisely  the  same  rights,  that  the 
father  could  do  if  he  were  living. 

If  the  father  is  still  living,  but  ha?  abandoned  his  family, 
and  thereby  cast  their  custody  and  support  upon  the 
mother,  and  still  more  clearly  if  the  parents  have  been 
divorced  and  the  custody  of  the  children  awarded  to  her, 
the  same  result  follows.  She,  and  not  he,  is  now  entitled 
to  be  considered  the  parent  of  the  child,  and  the  rights 
which  the  father  has  abandoned  or  forfeited  are  vested  in 
her.» 


IngB  (Com.  ▼.  Murray,  4  Bixm. 
(Pa.)  487,  494,  6  Am.  Dec.  412; 
Pasaenger  R,  (>>.  v.  Statler,  64  Pa. 
St  375,  93  Am.  Dec  714);  but 
the  mother's  right  has  now  been 
establiahed  In  Pennaylyanla  by 
statute.  O'Brien  v.  Philadelphia, 
215  Pa.  St  407. 

23-~l[cGarr  t.  Vational  Worsted 
Hills,  24  B.  L  447,  96  Am.  St  Beii. 
749,  60  L.  B.  A.  ltt|  Horgan  ▼. 
Pac.  MUls,  158  Mass.  402,  35  Am. 
St  Rep.  504;  Amos  t.  Atlanta  R. 
Ck).,  104  Gku  809;  Bradley  v.  Satt- 
ler,  156  lU.  603;  Ohio  S.  Go.  T, 
Tlndall,  13  Ind.  366,  74  Am.  Dec. 
259;  County  (Commissioners  v. 
Hamilton,  60  Md.  340,  45  Am.  Rep. 
739. 

24— Furmaa  t.  Van  Sise,  66  N. 
T.  435,  15  AuL  Rep.  441;  Malone 
y.  Topfer,  125  Md.  157,  Ann  Cas. 
1916  E  1272  and  note. 

If  the  father  was  liylng  at  the 
time  of  the  seduction,  but  died 
soon  after,  it  has  been  held  that 
the  mother  has  no  right  of  action; 
since  the  right  Tested  in  the  fa- 
ther as  a  right  of  action  for  a  per- 
sonal tort  which  does  not  survive 


his  death.  Vessel  ▼.  Cole*  10  Mo, 
634,  17  Am.  Dec.  136;  Logan  v. 
Murray,  6  S.  &  R.  (Pa.)  175,  9 
Am.  Dec.  422  and  note. 

But  see,  contra,  Ooon  t.  Moffett, 
8  N.  J.  L.  583,  4  Am.  Dec.  392 
and  note. 

25— Yost  V.  Cfrand  Trunk  B.  Co^ 
168  Mich.  564,  81  L,  B.  A.  (S.  S.) 
U9,  Ann.  Cas.  191fl  A  968;  Nu- 
gent T.  Pofwell,  4  "Wyo.  173,  62  Am. 
St  Rep.  17,  20  U  R.  A.  199;  Clay 
y.  Shirley,  65  N.  H.  644;  Clark  ▼. 
No.  Pac.  R.  Ca,  29  Wash.  139,  69 
L.  R.  A.  508. . 

Under  a  statute  authorizing  a 
father  or  widowed  mother  to 
transfer  the  custody  of  their  chil- 
dren by  deed  the  father  cannot, 
by  deed  to  his  parents,  give  them 
a  title  superior  to  that  of  the 
mother.  On  his  abandonment  of 
his  parental  rights  they  pass  to 
her;  and  a  statute  depriving  her 
of  them  without  cause  would  be 
unconstitutional.  Tillman  v.  Till- 
man, 84  S.  0.  552,  26  L.  S.  A.  (N. 
S.)  781. 

In  McGarr  r.  National  Worsted 
Mills,  24  R.  L  447,  96  Am.  St  Rep. 
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§  140*    The  widowed  mother's  duty  of  support.    As  to 

the  duty  of  support,  the  obligation  of  the  widowed  mother 
has  been  held  by  some  courts  to  be  not  quite  so  great  as 
that  of  the  father.  It  is  said  that  it  is  his  absolute  duty 
to  support  his  children,  and  that  even  if  they  have  property 
of  their  own,  he  has  not  the  right  (except  by  virtue  of  an 
order  of  court,  which  will  be  spoken  of  later)  to  charge  the 
support  of  the  children  to  their  property.  But  the  mother 
is  not  supposed  to  be  so  well  able  to  support  the  children 
as  the  father.  While  of  necessity  she  must  support  them 
if  she  can,  and  if  they  have  no  other  means  of  support,  she 
is  not  under  legal  obligation  to  support  them  if  they  have 
sufficient  means,  or  if  they  are  able  to  earn  their  own  sup- 
port.2« 

But  this  distinction  between  the  duty  of  the  parents  is 
denied  in  some  well-considered  cases,  and  it  is  held  that  the 
duty  resting  on  the  widowed  mother  is  exactly  the  same  in 
principle  as  that  resting  on  the  father  during  his  life,  how- 
ever much  difference  there  may  be  in  the  application  of  the 
duty ;  and  that  the  controlling  question  in  each  case  is  one 
of  the  actual  ability  of  the  parent  to  furnish  the  necessary 
support^^ 


749,  60  L.  R.  A.  122,  the  mother 
was  held  entitled  to  sue  where,  by 
agreement  between  her  and  the 
faUier,  she  had  assumed  the  care 
and  support  of  the  family,  and  re- 
ceived their  earnings,  though  he 
did  not  appear  to  have  left  the 
family. 

But  where  the  parents  had  been 
divorced,  and  the  custody  of  the 
children  given  to  the  mother,  but 
with  no  order  concerning  their 
support,  as  the  father  is  still 
bound  to  support  the  children,  It 
has  been  held  that  she  cannot  sue 
for  injuries  to  thesn.     Keller  v. 


St  Louis,  162  Mo.  596,  47  U  R.  A. 
391. 

26—2  Kent's  Com.  191;  Be  Bes- 
ondy,  82  Mlniu  885^  60  Am.  Bep. 
579;  Guion  v.  Guion,  16  Mo.  48,  67 
Am.  Dec.  223. 

She  does  not  become  liable  for 
her  children's  support  by  their  fa- 
ther's failure  to  support  them,  or 
by  his  confinement  in  Jail.  Olea- 
son  ▼.  Boston,  144  Mass.  26. 

27— Ailing  T.  Ailing,  62  N.  J.  Eq. 
92;  Cooper  v.  McNamtetra,  92  Iowa 
243;  Fulton  y.  Fulton,  62  Ohio  St 
229,  49  Am.  St  Rep.  720,  29  U 
R.  A.  678. 
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§  141.  The  rights  and  duties  of  parents  in  relation  to 
iUegitimate  children.  The  law  concerning  the  rights  of 
illegitimate  children  has  undergone  a  gradual  alteration 
in  the  course  of  time,  as  have  many  parts  of  the  law  of 
domestic  relations,  and  the  change  in  this  respect,  as  in 
others,  is  in  the  direction  of  greater  humanity. 

At  the  common  law  an  illegitimate  child  was  nuUiua 
filiiis,  the  son  of  nobody,  not  even  of  the  mother. 

He  had  not  even  a  name,  until  he  acquired  one  by  use 
and  reputation. 

To  use  the  common  expression,  he  had  no  inheritable 
blood ;  he  could  not  inherit  from  his  own  mother ;  still  less 
from  his  reputed  father  or  from  his  mother's  relatives. 
He  could  neither  be  an  heir  nor  have  an  heir  until  he  had 
heirs  of  his  own  body.^s 

This  harsh  doctrine  of  the  English  common  law  has  been 
generally  altered  in  the  United  States;  the  alteration  in 
many  of  the  states  has  been  by  statute ;  in  some  it  has  been 
by  decisions  of  the  courts  establishing  a  local  common  law 
differing  from  the  older  law  stated  above. 

The  common  and  fundamental  rule  adopted  in  the  United 
States  is  the  reasonable  proposition  that  the  illegitimate 
child  is  the  son  of  his  mother ;  that  he  takes  her  settlement, 
her  domicil  and  her  name  as  his,  and  that  he  is  connected 
with  her  by  ties  of  inheritable  blood. 

He  inherits  therefore  from  her  and  she  from  him.^®    And 


28—1  Bl.  Com.  459;  2  Kent's 
Co.  212;  Dickinson's  Appeal,  42 
Conn.  491, 19  Am.  Rep.  563;  Hicks 
V.  Smith,  94  Ga.  809;  Cooley  v. 
Dewey,  4  Pick.  (Mass.)  93,  16  Am. 
Dec.  326. 

But  the  Ehiglish  courts  departed 
from  entire  consistency  when 
they  refused  to  permit  a  man  to 
marry  his  sister's  Illegitimate 
daughter.  Harris  v.  Jeffell,  1  Ld. 
Raym,  681  (1701). 


29— Eaton  T.  Eaton,  88  Conn  269. 

And  where  hy  statute  an  Ille- 
gitimate child,  whose  parents 
after  his  birth  intermarry  and  ac- 
knowledge him,  is  declared  "le« 
gltimate  to  all  intents  and  pur- 
poses," the  incapacity  of  illegiti- 
macy is  wholly  done  tCw&y  and  he 
takes  the  legal  settlement  of  his 
father.  Monson  t.  Palmer,  8  Al- 
len (Mass.)  551, 
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in  many  of  the  states  he  inherits  also  from  the  father,  if 
he  has  recognized  him  as  his  child,  though  there  has  been 
no  legitimation  by  marriage  of  the  parents.'^^ 

§  142.  Inheritance  between  illegitimate  chOd  and  collate 
cral  rdatiyeek  But  when  we  go  one  step  farther  and  inquire 
as  to  the  rights  of  an  illegitimate  child  to  inherit  through 
the  mother;  that  is,  from  her  parents;  or  to  inherit  or 
transmit  inheritance  collaterally,  as  to  or  from  children  of 
the  same  mother,  or  to  or  from  the  collateral  relatives  of 
the  mother,  there  is  a  wide  diversity,  depending  chiefly 
on  the  diverse  language  of  the  several  statutes. 

In  those  states  where  the  rule  is  most  liberal,  the  bastard 
child  has,  on  the  mother^s  aids,  all  the  rights  of  inheritance 
that  a  legitimate  child  has — both  lineal  and  collateral.^^ 

In  states  where  the  modification  of  the  common  law  is 
due  to  statute,  there  is  a  tendency  to  restrict  the  terms  of 
the  statute  on  the  general  principle  that  statutes  deroga- 
tory of  the  common  law  are  to  be  strictly  construed. 

Applying  such  strict  construction,  it  has  been  held  in 
some  states  that  the  bastard  inherits  from  the  mother 
alone,^^  and  in  some  that  he  inherits  only  from  the  mother 
and  her  ancestors,  that  is,  from  her  or  through  her.^^ 

Whether  he  can  inherit  from  other  children  of  the  same 
mother  is  a  question  on  which  the  decisions  vary  greatly. 
It  would  seem  that  the  majority  of  decisions  are  against 
such  right.  But  all  these  questions  can  be  determined  only 
by  examining  the  statutes  and  decisions  of  each  state.^^ 


30— Record  v.  Enils,  97  Kan.  764, 
Ann.  Caa.  1917  C  822  and  ftiU 
note. 

Sl^DleUnsoB'g  Appeal,  42 
Conn.  491, 19  Am.  Bep.  558;  Bales 
y.  Elder,  118  111.  436;  Messer  v. 
Jones,  88  Me.  349. 

32— Williams  ▼.  Kinrball,  85  Fla. 
49,  48  Am.  St  Rep.  238,  26  L.  R. 
A.  746;  Jackson  t.  Jackson,  78 
Ky.  390,  39  Am.  Rep.  246;  Sanford 


y.  Marsh,  180  Mass.  210;  Reynolds 
y.  Hitchcock,  72  N.  H.  340. 

33 — Sterv«enson  y.  SuUiyan,  5 
Wheat  (U.  S.)  207. 

34 — ^Messer  y.  Jones,  88  Me.  349. 

"One  illegitimate  child  can  in- 
herit from  another  illegitimate 
<^ld  of  the  same  mother."  Bur* 
lington  y.  Fosby,  6  Vt.  88,  27  Am. 
Dec.  635. 
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As  to  illegitimate  children  taking  by  will,  the  question 
is  simpl}^  as  to  the  proper  interpretation  of  the  will,  and 
the  ascertainment  of  the  testator's  intention.  If  by  name, 
or  by  other  unmistakable  designation,  illegitimate  children 
are  made  legatees,  they  will  of  course  take  as  such.  A  be- 
quest to  "my  children,''  or  to  the  children  of  another  person, 
will  ordinarily  be  construed  as  referring  only  to  legitimate 
children ;  but  if  the  testator  oi*  other  person  had  no  legiti- 
mate children,  or  if  the  terms  of  the  will,  together  with  the 
facts  relating  to  the  children  in  question  and  the  testator's 
attitude  toward  them,  indicate  that  illegitimate  children 
were  meant  to  be  included,  that  intention  will  be  carried 
out. 

The  whole  question  is  that  of  the  fair  intention  of  the 
testator.«5 

§  143.    As  to  the  custody  of  iDegitimate  children.    As 

illegitimate  children  are  the  children  of  their  mother,  and 
(in  legal  intention)  of  no  one  else,  she  is  their  natural 
guardian,  and  has  a  right  to  their  custody  and  control 
superior  to  that  of  the  putative  father  as  well  as  to  that  of 
all  other  persons.^^^    But  of  course  this  right  will  be  set 


8&— Brlsbin  v.  Huntington,  128 
Iowa  166,  5  Ann.  Cas.  931;  Hay- 
den  y.  Barrett,  172  Mass.  474,  70 
Am.  St.  Rep.  295. 

In  England  Illegitimate  chil- 
dren cannot  be  included  under  a 
will  to  "children"  even  where  the 
circumetances  show  that  the  tes- 
tator must  have  intended  them  to 
take.  Re  Pearce,  (1914)  1  Ch. 
254,  Ann.  Cas.  1916  A  410,  8  Brit. 
Rul.  Cas.  279  and  note. 

But  in  Connecticut  the  pre- 
6umptlon  is  that  they  are  in- 
cluded. Eaton  T.  Eaton  (two 
cases),  88  Conn.  269,  286. 

See  the  eizhaustiye  note  as  to 


whether  the  word  "child"  in- 
cludes an  illegitimate  child  in 
wills,  deeds  and  statutes,  Ann. 
Cas.  1918  B   249-273. 

36 — ^Upsey  v.  Battle,  80  Ark. 
287;  Perry  y.  State,  113  Ga.  936; 
Dalton  y.  State,  6  Blackf.  (Ind.) 
357;  Wright  y.  Wright,  2  Mass. 
109;  111.  Cent  R.  Co.  y.  Saunders, 
104  Miss.  257,  44  L.  R.  A.  <N.  S.) 
1137  and  note;  Friesner  v.  Sy- 
monds,  46  N.  J.  Eq.  521;  Re  Doyle, 
Clarke  Ch.  (N.  Y.)  154. 

That  on  the  death  of  the  mother 
the  putatlye  father  has  a  claim 
to  the  child's  custody  superior  to 
that  of  the  mother's  relatiyes,  see 
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aside  in  case  of  her  imfitness,  or  when  she  is  seekinsr  to 
recover  the  child's  custody  by  law,  and  the  court  deems  it 
distinctly  for  the  child's  welfare  to  remain  with  the  person 
who  now  has  it.«^ 

§144.  As  to  their  maintenance  and  support.  In  this 
respect,  too,  the  mother  is  the  parent  of  an  illegitimate 
child.    Upon  her  rests  the  primary  duty  of  maintenance.'® 

The  putative  father  is  not  liable  at  all  for  the  support  of 
the  illegitimate  child. 

His  moral  obligation  has  been  held,  however,  to  be  a 
sufficient  consideration  for  his  express  agreement  to  sup- 
port the  child ;  so  that  if  he  promises  to  pay  the  mother  for 
its  support,  or  to  pay  any  third  person  who  may  have  the 
care  of  it,  such  promise  is  enforceable.  But  T^dthout  the 
express  agreement  he  is  not  liable,  either  to  the  mother 
or  to  anybody  else.'^ 


Pole's  Ap.,  106  Pa.  St  574,  51  Am. 
Rep.  540. 

Under  a  statute  giving  the  right 
to  sue  for  the  death  of  "a  minor 
chUd"  to  the  father  if  living,  and 
If  not  to  the  mother,  the  mother 
of  an  illegitimiate  child  may  sue 
for  his  death  though  the  putative 
t&ther  is  living.  Hadley  v.  Tal- 
lahassee, 67  Fla.  436,  Ann.  Cas. 
1916  0  719  and  note. 

37 — ^Purinton  v.  Jamrock,  195 
Mass.  187.  18  U  R.  A.  (N.  S.)  926; 
Hesselman  v.  Haas,  71  N.  J.  689; 
Lripsey  v.  Battle,  80  Ark.  287. 

And  if  the  father,  by  marrying 
the  mother  and  acknowledging 
the  child,  legitimates  it,  the  su- 
perior right  of  the  mother  yields 
to  the  right  of  the  father  as  in 
case  of  a  legitimate  child.  Allison 
V.  Bryan,  21  Okla.  557,  18  L.  R.  A. 
(N.  S.)  931,  17  Ann.  Cas.  468. 
But  see  the  same  case,  26  Okla. 


520,  30  L.  R.  A.  (N.  S.)  146. 

38 — ^But  it  was  said  in  State  v. 
Tieman,  32  Wash.  294,  98  Am.  St 
Rep.  854:  "At  the  commxm  law, 
neither  a  father  nor  mother  was 
under  any  legal  obligation  to  sup- 
port an  illegitimate  child." 

39-1'odd  V.  Weber,  95  IT.  Y.  181« 
47  Ahl  Bep.  SO;  Benge  v.  Hiatt 
82  Ky.  666,  56  Am.  Rep.  912;  Beach 
V.  Voegtlen,  68  N.  J.  L.  472;  Bur- 
ton V.  Belvin,  142  N.  C.  151; 
Stumpfs  Appeal,  116  Pa.  St  33. 

The  statement  that  the  moral 
obligation  is  alone  a  valid  con- 
sideration is  hardly  in  accord 
with  modern  views  as  to  the  na- 
ture of  a  legal  consideration.  In 
most  of  the  cases  there  is  a  sufll- 
cient  consideration  to  support  the 
promise  from  the  surrender  of  the 
child  to  the  father  by  the  mother 
or  its  support  by  some  relative. 
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There  are  statutes  in  all  or  nearly  all  the  states  by  which 
the  mother  of  an  illegitimate  child,  or,  if  she  is  a  pauper  or 
likely  to  become  one,  the  public  authorities,  may  institute  a 
special  action,  semi-civil  and  semi-criminal  in  its  nature, 
called  a  bastardy  prosecution,  against  the  man  claimed  to 
be  the  father  of  the  child,  and  on  proof  of  the  fact  the 
court  has  power  to  require  him  to  give  bond  to  pay  such 
sum  toward  the  mother's  expense  of  childbirth,  and  such 
stated  allowance  for  the  child's  support  until  it  reaches  the 
age  of  self-support,  as  the  court  may  fix.*® 

This  statutory  liability,  existing  only  under  the  judgment 
of  the  court,  is  the  limit  of  the  father^s  liability,  except  by 
his  express  agreement,  or  his  legitimation  of  the  child  by 
marriage  with  the  mother. 

40--Slmmons  r.  BuU,   21   Ala.  I  Jenness,  11  N.  H.  156;   State  v. 
501,  56  Am.  Dec  267;  Marston  t.  I  Nestaval,  72  Minn.  415. 


PART  VI 

GUARDIAN  AND  WARD 


CHAPTER  XEE 

THE  VARIOUS  KINDS  OF  GUARDIANS  AND  THEIR  APPOINTMENT. 

§  145.  The  ancient  common  law  guardianships.  ''By  the 
common  law  there  are  four  manner  of  guardians,  viz.: 
guardian  in  cliivalry,  guardian  by  nature,  as  the  father  of 
the  eldest  son,  guardian  in  socage,  and  guardian  per  cause 
de  nuHure;  all  frequent  in  our  books."^ 

Gv/OLrdianship  in  chivalry  was  one  of  the  rights  of  the 
feudal  lord.  If  a  tenant  by  knight  service  died,  leaving  an 
heir  male  under  the  age  of  twenty-one,  or  an  heir  female 
under  the  age  of  fourteen,  the  lord  had  the  custody  of  the 
body  and  estate  of  the  heir,  and  the  right  to  take  the  income 
of  the  estate,  or  the  sum  to  be  realized  by  the  marriage  of 
the  female  ward,  for  his  own  benefit,  as  a  recompense  for 
the  loss  of  the  military  service  incident  to  the  tenure.  This 
differed  from  all  other  forms  of  guardianship  in  that  it 
was  a  privilege  of  the  guardian  for  his  own  benefit,  instead 
of  a  trust  for  the  ward's  benefit.  It  was  abolished,  to- 
gether with  the  whole  structure  of  military  tenures,  by  the 
statute  12  Car.  11.,  c.  24.2 

Gvardianship  in  socage  was  incident  to  tenure  in  socage, 
as  guardianship  in  chivalry  was  to  tenure  by  knight 
service.    Whenever  an  infant  under  the  age  of  fourteen 


1— <?o.  Litt,  88  b;  Reeve  on 
Dom.  ReL,  311-315;  Mauro  t« 
Ritchie,  8  Oranch  (U.  S.  C.  C.)  147, 
le  Fed.  Cas.  1171. 

For  a  fuller  treatment  of  the 
entire  topic  of  Guardian  and 
Ward,  see  the  article  under  that 


title  in  the  American  &  E>n^lish 
Encyclopedia  of  Law,  2d  ed.,  vol. 
15,  written  hy  the  present  author, 
and  which  the  iMiblishers  of  that 
work  have  kindly  allowed  him  to 
use  freely  in  preparing  this. 
2-^0).  Utt.  74  b;  2  BL  €k>m.  77. 
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years  inherited  an  estate  in  socage,  his  nearest  relative  to 
whom  the  estate  itself  could  not  descend  was  ^ardian  of 
the  land  until  the  infant  arrived  at  the  age  of  fourteen, 
when  the  trust  terminated.^  Since  tenure  in  socage  does 
not  exist  in  the  United  States,  this  species  of  guardianship 
has  no  existence  here,  except  in  a  modified  form  in  New 
York.* 

The  father  was  guardian  by  nature  of  the  person  of  his 
heir  apparent  or  heiress  presumptive  during  the  minority. 
This  guardianship  of  the  person  was  an  exception  to  the 
powers  of  tiie  guardian  in  chivalry,  so  long  as  the  father 
lived.*^ 

The  father,  and  after  his  death  the  mother,  were  guard- 
ians for  nurttire  of  the  persons  of  all  their  children  up  to 
the  age  of  fourteen  years.^  The  last  two  species  of  guard- 
ianship were  of  the  person  only,  ^nd  both  have  been  merged 
in  the  modem  guardianship  by  nature. 

§  146.  Modem  forms  of  guardianship.  1.  Guardian^ 
ship  by  nature.  By  the  later  common  law  the  father  is 
recognized  as  the  natural  guardian  of  his  legitimate  chil- 
dren during  their  minority,^  and  is  entitled  to  their  custody 
and  control. 


3— Co.  Lltt,  87  b;  1  Bl.  Cwn. 
461;  2  id.  88;  2  Kent's  Com.  222; 
Reeve  on  Dom.  Rel.,  311-314; 
Snook  V.  Sutton,  10  N.  J.  U  133. 

4 — Combs  V.  Jackson,  2  Wend. 
(N.  Y.)  153.  19  Am.  Dec.  568;  Em- 
erson V.  Splcer,  46  N.  Y.  594;  Re 
Hynes,  106  N.  Y.  560;  Foley  v. 
Mut  Ute  Ins.  Co.,  138  N.  Y.  333, 
34  Am.  St  Rep.  456,  20  L.  R.  A. 
620. 

5 — Combs  V.  Jackson,  2  Wend. 
(N.  Y.)  153,  19  Am.  Dec.  568. 

6— Ratcliffe's  case,  3  Coke  37  a; 
Lord  V.  Hough.  37  Cal.  657;  Kline 
T.  Beebe,  6  C<an,  500. 


7— Hemandet  t,  Thomas,  M 
Fla.  622,  111  Am.  St  Sep.  1S7,  2 
L.  B.  A.  (N.  S.)  203,  7  Ann.  Cas. 
446;  Taylor  v.  Jeter  33  Ga.  195. 
81  Am.  Dec.  202;  Shanks  y.  Sea- 
monds,  24  Iowa  131,  92  Am.  Dec. 
465;  Hibbette  y.  Baines,  78  Miss. 
695,  51  L.  R.  A.  839;  Tiffany  v. 
Wright,  79  Neb.  10;  State  y.  Bald- 
"win,  5  N.  J.  Eq.  454,  45  Am.  Dec. 
399;  Giffin  y.  Gascoigne,  60  N.  J. 
Bq.  256;  People  y.  Mercein,  3  Hill 
(N.  Y.)  399,  38  Am.  Dec.  644;  Will- 
iams V.  Storrs,  6  Johns.  Ch.  (N. 
Y.)  353, 10  Am.  Dec.  340;  Fonda  v. 
Van  Home,  15  Wend.  (N.  T.)  681, 
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Upon  the  death  of  the  father,  or  upon  his  being  adjudged 
unfit,  the  guardianship  passes  to  the  mother.^  And  accord- 
ing to  some  authorities  the  mother's  title  is  paramount 
while  the  child  is  in  tender  infancy.® 

By  statute  in  several  states  the  parents  are  declared  to 
be  the  joint  natural  guardians  of  their  minor  children,  with 
equal  powers,  rights,  and  duties  in  regard  to  them.*^ 

There  is  some  authority  for  the  statement  that  after  the 
death  of  both  parents  the  grandfather  or  grandmother,  if 
next  of  kin,  is  the  guardian  by  nature,  but  this  seems  to 
be  a  loose  and  inaccurate  dictum.^^ 


30  Am.  Dec.  77;  Haynie  v.  Hall,  5 
Humiph.  (Tenn.)  290,  42  Am.  Dec. 
427. 

See  also  ante,  i  130. 

8 — Mathewson  v.  Perry,  37 
Gonn.  435,  9  Am.  Rep.  339;  Ham- 
mond y.  Corbett,  50  N.  H.  501,  9 
Am.  Rep.  88;  and  see  ante,  §  139. 

9 — Com.  ▼.  Smith,  1  Brews. 
(Pa.)  647 ;  State  v.  Kirkpatrick,  54 
Iowa  375;  Paine  v.  Paine,  4 
Humph.  (Tenn.)  523. 

By  statute  in  New  Jersey,  the 
custody  of  children  within  the  age 
of  seven  years  is  transferred  from 
the  father  to  the  mother.  See 
Bennett  ▼.  Bennett,  3  N.  J.  Eq. 
114;  State  v.  Baird,  18  N.  J.  Eq. 
194. 

"A  boy  of  three  years  of  age 
may  properly  be  deemed  to  be  of 
such  tender  age  that  considera- 
tions of  his  welfare  call  for  his 
having  a  mother's  care,  but  the 
same  cannot  be  said  when  the 
'  child  has  reached  the  age  of  five 
years."  Sinclair  v.  Sinclair,  47 
Misc.  (N.  Y.)  230. 

10— Gen.  St.  of  Conn.,  1918, 
S  4861;  Code  of  Iowa,  1897,  S  3192; 
G.  S.  Kans.,  1916,   S   6041;    Rev. 


Stat.  Neb.  1913,  §  1632:    Domes- 
tic Relations  Law  (N.  Y.)  S  81. 

It  is  said  in  Sinclair  v.  Sinclair, 
47  Misc.  (N.  Y.)  230.  "the  domes- 
tic relations  law  has  not  effected 
any  substantial  change  In  the  hus- 
band's paramount  right,  founded 
upon  his  primary  duty  to  support 
the  family." 

And  in  Ackeret  v.  Minneapolis, 
129  Minn.  190,  L.  R.  A.  1915  D 
1111,  Ann.  Cas.  1916  B  897,  that 
"it  was  neither  the  purpose  nor 
the  effect  of  these  statutes  to 
make  any  material  change  in  the 
duty  imposed  upon  the  husband 
and  father  to  maintain  and  sup- 
port the  family." 

11 — "Although  some  books 
speak  only  of  the  father,  or  in  the 
case  of  his  death  the  mother,  as 
guardian  by  nature  (1  Bl.  Com. 
461,  2  Kent's  Com.  219),  it  is 
clear  that  the  grandfather  or 
grandmother,  when  next  of  kin,  is 
such  a  guardian.  Hargrave's 
note  66  to  Co.  Litt.  88  b.;  Reeve 
on  Dom.  Rel.,  315."  Lamar  v. 
Micou,   114   U.   S.   218. 

The  authorities  here  cited  for 
the  guardianship  of  grandparents 
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In  England  there  has  been  considerable  conflict  of  author- 
ity upon  the  question  whether,  in  the  case  of  illegitimate 
children,  the  mother  is  the  natural  guardian  and  as  such 
entitled  to  their  custody.  But  it  now  seems  to  be  well  set- 
tled that,  though  the  mother  has  not  the  same  legal  rights 
to  the  guardianship  and  custody  of  her  illegitimate  child 
that  the  father  has  to  that  of  a  legitimate  child,  yet  the 
court  in  granting  the  custody  of  an  illegitimate  child  will 
primarily  consider  the  wishes  of  the  mother,  provided  the 
fulfillment  of  her  desires  in  the  matter  will  not  be  detri- 
mental to  the  welfare  of  the  child.^^    In  the  United  States 


refer  clearly  to  Uie  ancient  guard- 
ianship by  nature  over  the  heir 
only.  The  modern  natural  guard- 
ianship over  all  the  children  is 
more  clearly  akin  to  the  ancient 
guardianship  for  nurture,  which 
was  confined  to  the  parents. 
Reeve  expressly  makes  this  dis- 
tinction; pp.  315-316.  Mathews  v. 
Wade,  2  W.  Va.  464,  denies  that 
the  grandparents  succeed  to  the 
rights  of  the  parents,  or  have  a 
primary  right  to  be  appointed 
guardian.  The  above  statement 
in  Lamar  v.  Micou  has  been  fol- 
lowed in  Re  Benton,  92  Iowa  202, 
54  Am.  St.  Rep.  646;  Holmes  v. 
Derrig.  127  lo'wa  625. 

It  may  often  happen  that  an  or- 
phan is  cared  for  by  its  grand- 
parents, who  will  thus  have  a  de 
facto  custody  and  control  which, 
as  long  as  it  is  properly  exer- 
cised, the  courts  will  protect 
against  a  third  party  having  no 
better  right;  and  grandparents 
so  situated  would  naturally  be 
preferred  in  the  appointment  of 
a  legal  guardian.    This  is  doubt- 


less the  extent  of  the  true  doc- 
trine as  to  the  rights  of  grand- 
parents. 

12— Bamardo  v.  McHugh  (1891) 
A.  O.  388;  Regina  v.  Nash,  U  R. 
10  Q.  B.  Div.  454;  in  re  Ulee,  54 
U  T.  (N.  S.)  286.  See  also 
Strangeways  v.  Robbinson,  4 
Taunt  498. 

It  has  been  said  that  where  the 
putative  father  of  an  illegitimate 
child  has  its  custody,  fairly  and 
peaceably,  the  court  wlU  not  take 
It  away  from  him  and  gire  it  to 
the  mother.  Lord  Kenyon,  C.  J., 
in  Rex  V.  Moseley,  5  East  224, 
note  a.  See,  also,  the  opinion  of 
Lord  Ellenborough  in  Rex  v.  Hop- 
kins, 7  East  579.  And  see  in  re 
Uoyd,  3  M.  &  G.  547,  42  E.  C.  L. 
288;  Ex  p.  Knee,  1  B.  &  P.  N.  R. 
148. 

But  where  the  f&ther  has  ob- 
tained possession  of  the  child  by 
force  or  fraud,  the  court  will  in- 
terfere to  put  matters  in  the 
same  situation  as  before.  Lord 
Kenyon,  C.  J.,  in  Rex  v.  Moseley, 
6  East  224,  note  a;  Rex  v.  Soper, 
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the  mother  is  the  natural  sruardian  of  her  illegitimate  chil- 
dren.18 

The  right  of  the  natural  guardian  to  the  custody  and 
control  of  the  vraxd  is  always  subject  to  control  by  the 
courts,  and  he  will  be  removed  from  the  guardianship,  or 
refused  the  custody  of  the  child  in  habeas  corpus  or  other 
proceedings  to  determine  the  right  of  custody,  for  such 
unfitness  or  misconduct  as  imperils  the  child's  welfare, 
which  is  always  the  supreme  consideration,  and  prevails 
over  any  legal  rights  of  the  guardian.^^ 


6  T.  R.  278;  Rex  v.  Hopkins,  7 
East  579;  Bamardo  y.  McHugh, 
(1891)   A.  C.  388. 

Where  a  child  is  old  enough  to 
exercise  a  discretion  the  court 
will  allow  it  to  choose  for  itself, 
and  will  not  permit  the  mother  to 
take  it  by  force  against  its  will. 
In  re  Lloyd,  3  M.  &  G.  547,  42  E. 
C.  U  288. 

13— Wright  V.  Wright,  2  Mass. 
109.    See  ante,  Si  141  and  143. 

14 — In  England  courts,  in  the 
exercise  of  their  common  la'w 
Jurisdiction,  could  not  deprive  the 
natural  guardian  of  a  child  of  its 
custody,  unless  by  gnross  miscon- 
duct he  or  she  had  forfeited  the 
right  to  it  A  child  would  not  be 
given  to  its  natural  guardian  if 
it  would  thereby  be  exposed  to 
cruelty  or  gross  corruption.  Rex 
T.  Greenhlll,  4  Ad.  v.  EH.  624,  6 
Nev.  &  M.  244,  31  E.  C.  L.  153. 
But  the  immoral  conduct  of  such 
a  guardian,  to  authorize  the  court 
in  depriving  him  of  the  custody  of 
his  child,  must  have  been  of  such 
a  nature  as  would  be  liable  to 
contaminate  and  corrupt  the  mor- 
als of  the  child.  In  re  Spence,  2 
Phill.  247;  In  re  Moore,  11  Ir.  C. 
L.  1. 


So  a  father  was  held  to  be  en- 
titled to  the  custody  of  the  chil- 
dren as  against  the  mother, 
though  he  was  living  in  adultery, 
where  It  appeared  that  he  never 
brought  his  mistress  to  his  house 
or  in  contact  with  his  children. 
Rex  V.  Greenhlll,  4  Ad.  &  El.  624, 
6  Nev.  &  M.  244,  31  E.  C.  U  153; 
Ball  V.  Ball,  2  Sim.  85;  and 
though  he  refused  to  the  mother 
access  to  the  child,  and  kept  it 
concealed  from  her.  Ball  v.  Ball, 
2  Sim.  35. 

A  court  of  chancery,  in  the 
exercise  of  a  common  law  juris- 
diction tn  habeas  corpus,  will  not 
Interfere  with  the  father's  right 
to  the  control  and  education  of 
his  children  unless  (1)  by  gross 
moral  turpitude  he  forfeits  his 
rights  or  (2)  he  has  abdicated  his 
parental  authority  by  his  conduct 
or  (3)  he  seeks  to  remove  the 
wards  of  court  from  its  Jurisdic- 
tion. In  re  Agar-ETlUs,  24  Ch.  D. 
317,  explained  in  Reg.  v.  Gyngall, 
(1893)  2  Q.  B.  241. 

In  England  certain  statutes 
have  been  enacted  which  author- 
ize the  courts  under  certain  cir- 
cumstances to  grant  the  custody 
of  a  child  away  from  its  natural 
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guardian,  though  such  guardian 
has  not  been  guilty  of  miscon- 
duct that  would  have  disentitled 
him  or  her  to  the  custody  of  the 
child  at  common  law.  Reg.  v. 
Gyngall,  (1893)  2  Q.  B.  232;  In  re 
A  and  B,  (1897)  1  Ch.  786. 

A  court  having  chancery  Juris- 
diction is  not  confined  by  the 
strict  rule  of  the  common  law, 
but  may  remove  a  child  from  the 
custody  of  its  natural  guardian 
when  it  is  shown  that  such 
guardian  has  so  conducted  him- 
self, or  has  shown  himself  to  be 
a  person  of  such  a  description, 
or  is  placed  in  such  a  position. 
as  to  render  it  not  merely  better, 
but  clearly  right  for  the  welfare 
of  the  child  In  some  serious  and 
ImiKJrtant  respect,  that  his  rights 
should  be  suspended  or  super- 
seded. In  re  Flynn,  2  De  G.  & 
Sm.  457;  In  re  McGrath,  (1893)  1 
Ch.  143;  Reg.  v.  Gyngall,  (1893)  2 
Q.  B.  232.  See  also  Barry  v. 
Barry,  1  Molloy  210. 

Chancery  has  taken  the  cus- 
tody of  infants  from  the  father 
for  the  father's  unfitness;  Ex.  p. 
Mountfort,  15  Ves.  Jr.  445;  Wel- 
lesley  v.  Wellesley,  2  Bligh  N.  S. 
128;  where  he  was  in  constant 
habits  of  drunkenness  and  blas- 
phemy, poisoning  the  infants' 
minds  with  irreliglon,  De  Manne- 
ville  v.  De  Mannevllle,  10  Ves.  Jr. 
62;  for  open  immorality  of  life 
and  immoral  training,  Wellesley 
V.  Beaufort,  2  Russ.  28;  where  he 
had  deserted  them,  and  was  not 
of  ability  to  maintain  them,  Mat- 
ter of  England,  1  Russ.  &  M.  499. 
"Their  Lordships  have  been 
very  much  pressed,  as  the  courts 


below  were,  with  broad  judicial 
statements  of  the  father's   legal 
power  over  his  children,  and  of 
the  amount  of  misconduct  which 
it  requires  to  induce  the  court  of 
chancery   to  interfere  with  him. 
Their  Lordships  are  disposed  to 
think  that  the  f^ts  of  this  case 
are  such  that,  even  if  it  had  oc- 
curred early  in  this  century,  the 
court  would  have  been  induced  to 
give  the  custody  of  the  children 
to  their    mother.     But  they    re- 
marked during  the  argument,  and 
wish  to  remark  again,  that  no  one 
has  stated  or  can  state  in  other 
than  elastic  terms  the  grounds  on 
which  the  court  should  think  fit 
to   interfere.     There  must   be   a 
sufficient  amount  of  peril  to  the 
welfare  of  the  children.    But  that 
sufficient  amount  can  hardly  be 
fixed  for  one  age  by  the  standard 
of  another.    Drunkenness,  for  in- 
stance, is  looked  upon  as  a  much 
graver  social   offence   no^   than 
was  the  case  two  or  three  gener- 
ations ago,  and  its  effects  upon 
the  welfare  of  a  family  must  be 
judged  of  accordingly.    For  many 
years  the  tendency  of  legislative 
action  and  of  judicial  decision,  aa 
well  as  of  general  opinion,  has 
been  to  give  to  married  women  a 
higher    status    both    as    regards 
property  and  person;  and,  in  fam- 
ily questions,  to  bring  the  marital 
duty  of  the  husband  and  the  wel- 
fare of  the  children  into  greater 
prominence,  in  both  respects  dim- 
inishing the  powers  accorded  to 
the  husband  and  the  father.    This 
change    must    necessarily  affect 
the  views  of  judges  upon  the  wel- 
fare of  families  when  they  are 
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In  some  later  American  cases  there  is  an  evident  ten- 
dency to  magnify  the  right  of  the  father  or  surviving 
mother,  and  to  react  from  the  extent  to  which  the  supposed 
welfare  of  the  child  has  been  made  the  sole  test. 

"In  awarding  the  custody  of  children  the  paramount  con- 
sideration is  the  welfare  of  the  child  rather  than  the  tech- 
nical legal  right  of  the  parent.  While  this  is  true,  yet  the 
court  should  not  lightly  and  without  good  cause  invade  the 
natural  right  of  the  parent  to  the  custody,  care  and  control, 
of  his  infant  child.  ♦  ♦  ♦  As  against  strangers,  the 
father,  however  poor  and  humble,  if  of  good  moral  char- 
acter and  able  to  support  the  child  in  his  style  of  life,  can 
not  be  deprived  of  the  privilege  by  any  one  whatever,  how- 
ever brilliant  the  advantage  he  may  offer.  It  is  not  enough 
to  consider  the  interests  of  the  child  alone.  And  as  between 
father  and  mother  or  other  near  relations  of  the  child, 
where  sjonpathies  of  the  tenderest  nature  may  be  con- 
fidently relied  on,  the  father  is  generally  to  be  preferred."^ '^ 


called  on  to  exercise  their  discre- 
tion, or,  what  is  not  a  very  dif- 
ferent thing,  to  decide  what  is 
sufficient  cause  for  taking  chil- 
dren out  of  the  custody  of  the 
father."  Smart  v.  Smart,  (1892) 
A.  C.  425. 

The  American  cases  pay  less 
regard  to  the  legal  rights  of  the 
parent  than  to  the  child's  welfare. 
Chapsky  t.  Tf  cod,  26  Kans.  650, 
40  Am.  Bep.  821;  Re  Pryce,  85 
Kan.  556,  41  L.  R.  A.  (N.  S.)  564 
and  50-page  note;  Hutchinson  y. 
Hutchinson,  124  Cal.  677;  An- 
drino  v.  Tates,  12  Idaho  618; 
Cowls  y.  Cowls,  8  111.  435,  44  Am. 
Dec.  708;  Hussey  v.  Whiting,  145 
Ind.  580,  57  Am.  St  Rep.  220; 
Risting  y\,  Sparboe,  179  Iowa  1133, 
L.  R.  A.  (1917)  B  318;  State  v. 
Smith,  6  Ii£e.  462,  20  Am.  Dec.  324; 


Heinemann's  Appeal,  96  Pa.  St. 
112,  42  Am.  Rep.  532;  Green  v. 
Campbell,  35  W.  Va.  698,  29  Am. 
St  Rep.  843;  Re  McChesney,  106 
Wis.  315.  See  also  Re  Hutchin- 
son, 26  Ont.  liw  Rep.  601,  Ann.  Cas. 
(1913)   B  879. 

Even  poverty  of  the  parents 
may  justify  taking  the  children 
from  their  custody  if  it  is  so  ex- 
treme as  to  menace  the  child's 
Welfare.  It  will  not  do  "to  say 
broadly  that  poverty  will  or  will 
not  justify  severance  of  the 
♦  *  *  parental  relations.  Pov- 
erty is  relative,  and  the  evils  in- 
cident thereto  are  variant."  Each 
case  must  be  judged  on  its  indi- 
vidual facts.  State  y.  Klasen,  123 
Minn.  382,  49  U  R.  A.  (N.  S.)  597. 

15 — ^Hernandez  y.  Thomas,  50 
Fla.  622,  111  Am.  St  Rep.  137,  2 
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At  common  law  natural  gruardianship  is  over  the  person 
only,  and  the  natural  guardian,  as  such,  has  no  right  to,  or 
control  over,  the  property  of  the  ward.^«    This  rule  of  the 


L.  R.  A.   (N.  8.)  203,  7  Ann.  Cas. 
446. 

"The  case  abore  cited  is  also 
referred  to  as  an  authority  to  the 
effect  that  the  court  would  disre- 
gard the  family  relation,  and 
award  the  custody  of  the  child  to 
that  one  of  the  litigants  who 
would  and  could  deal  with  it  most 
beneficially  for  its  welfare. 
♦  *  *  Such  a  view  would  take 
his  child  from  the  poor  man  and 
give  it  to  his  richer  neighbor,  who 
might  offer  to  adopt  it  *  *  * 
In  the  rightful  adjustment  of  the 
family  relation,  the  child  should 
occupy  that  station  of  life  Into 
which  he  is  bom.  If  his  father 
is  poor  he  must  share  his  poverty. 
If  the  father  is  cross  and  Ill-tem- 
pered and  occasionally  inebriated, 
these  are  distressful  character- 
istics which  may  make  the  child's 
life  less  happy;  but  until  it  is 
shown  that  they  are  of  such  force 
and  importance  as  to  endanger 
the  child's  welfare  in  that  place  j 
in  life  into  which  it  has  pleased 
God  to  call  him,  their  existence 
constitutes  no  reason  to  deprive 
the  father  of  the  possession  of  his 
child.  The  true  view,  and  that 
which  on  the  Whole  judgment  was 
held  in  the  case  above  cited,  is 
that  the  custody  of  the  child 
should  remain  with  his  parents. 
Irrespective  of  greater  benefits 
which  the  custody  of  another 
might  secure  for  him,  unless  the 
character  of  the  parents,  and  the 
environment  to  which  the  child 


would  in  their  charge  be  sub- 
jected, is  such  as  would  actually 
endanger  his  life,  health,  morals 
or  permanent  happiness."  Giffin 
V.  Gascoigne,  60  N.  J.  Eq.  256. 

See  also  HIbbette  v.  Balnes,  78 
Miss.  67S,  51  L.  B.  A.  889;  Re 
Campbell,  130  Cal.  380;  Holmes  T. 
Derrig,  127  Iowa  625;  Weir  t. 
Morley,  99  Mo.  494,  6  L.  R.  A.  672; 
Norval  v.  Zinmaster,  57  Neb.  159, 
73  Am.  St.  Rep.  500;  Re  Clarke, 
82  Neb.  625,  20  L.  R.  A.  (N.  S.) 
171;  Jamison  v.  Gilbert,  38  Okla. 
751,  47  L.  R.  A.  (N.  S.)  1133; 
Fochs  V.  Munger,  20  N.  M.  335,  L. 
R.  A.  1916  E  1019;  Re  Tank,  129 
Wis.  629. 

In  Stapleton  v.  Poynter,  111  Ey. 
264,  98  Am.  St.  Rep.  411,  53  U  R. 
A.  784,  and  State  v.  Steele,  121 
La.  215,  16  U  R.  A.  (N.  S.)  1004, 
and  Wilson  v.  Mitchell,  48  Colo. 
454,  30  L.  R  A.  (N.  S.)  507,  the 
same  doctrines  were  applied  in 
favor  of  the  mother  as  against  the 
paternal  grandparents. 

But  it  Was  held  error  to  take  a 
child  from  an  aunt  who  was  giv^ 
ing  it  an  excellent  home  and  re- 
store it  to  an  immoral  and  dis- 
solute mother  in  the  hope  that 
its  presence  might  bring  about  a 
reformation  of  the  mother.  Re 
Lee,  165  Cal.  279.  46  L.  R.  A.  (N. 
S.)   91. 

16— Williams  v.  Cleaveland,  76 
Conn.  426;  Spruance  v.  Darling- 
ton, 7  Del.  Ch.  Ill;  Linton  v. 
Walker,  8  Pla.  144,  71  Am.  Dec. 
105;   Pittsbarg  R.  Ca  v.  Haley, 
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common  law  is  enforced  by  statute  in  most  of  the  United 
States.  It  follows  that  the  natural  guardian  can  not  collect 
and  discharge^''  nor  compromise^®  claims  due  to  the  ward, 
make  contracts  in  regard  to  his  estate,^®  lease  20  or  take 
statutory"  proceedings  to  sell^^  his  land,  sell  personal  prop- 
erty,22  nor  bring  suit  to  recover  his  estate.^s 

§  147.  2.  Testamentary  fftiardianship.  The  Act  12 
Car.  II.,  c.  24,  which  abolished  guardianship  in  chivalry, 
provided  a  substitute,  and  also  supplied  the  need  which 
was  caused  by  the  termination  of  guardianship  for  nurture 
at  the  early  age  of  fourteen  j'ears,  by  the  provision  that  a 


170  111.  610;  Shanks  v.  Seamonds, 
24  Iowa  131,  92  Am.  Dec.  465; 
Miles  Y.  Boyd^n,  3  Pick.  (Mass.). 
213;  Power  v.  Harlow,  57  Mich. 
107;  Myers  v.  McGavock,  39  Neb. 
843,  42  Am.  St.  Rep.  627;  Jackson 
V.  Combs,  7  Cow.  (N.  Y.)  36,  2 
Wend.  N.  Y.  163,  19  Am.  Dec.  568; 
Williams  v.  Storrs,  6  Johns.  Ch. 
(N.  Y.)  353,  10  Am.  Dec.  340; 
Hyde  v.  Stone,  7  Wend.  (N.  Y.) 
354,  22  Am.  Dec.  582;  Fonda  v. 
Van  Home,  15  Wend.  (N.  Y.)  631, 
30  Am.  Dec.  77;  Haynle  v.  Hall,  5 
Humph.  (Tenn.)  290,  42  Am.  Dec. 
427;  McDodrill  v.  Pardee  Lumber 
Co.,  40  W.  Va.  564. 

17—2  Kent.  ConL  219;  Naeglin 
V.  Cordoba,  171  U.  S.  638;  Spni- 
ance  y.  Darlington,  7  Del.  Ch. 
Ill ;  Linton  v.  Walker,  8  Fla.  144, 
71  Am.  Dec.  105;  Williams  v. 
Storrs,  6  Jo(hns.  Ch.  (N.  Y.)-353, 
10  Am.  Dec.  340;  Keeler  v.  Fas- 
sett,  21  Vt  539,  52  Am.  Dec.  71. 

In  1787,  it  was  held  in  Con- 
necticut that  the  father  might 
submit  to  arbitration  a  cause  of 
action  of  his  child  and  collect  the 
Bum  awarded;  Beebe  v.  Trafford, 


Klrby  (Conn.)  215;  but  this  is  not 
now  the  law  in  that  state.  Wil- 
liams Y.  Cleaveland,  76  Conn.  426. 

18— iPittsburg  R.  Co.  v.  Haley, 
170  111.  610;  Houston  R.  Co.  v. 
Bradley,  45  Tex.  171. 

19 — Jones  y.  Jones,  46  Iowa  466. 

20— May  v.  Calder,  2  Mass.  55; 
Anderson  y.  Darby,  1  Nott  &  M. 
(S.  C.)  369;  Ross  y.  Cobb,  9  Yerg. 
(Tenn.)  463. 

21— Guynn  y.  MicCauley,  32  Ark. 
97;  Shanks  y.  Seamonds,  24  Iowa 
131,  92  Am.  Dec.  465;  Myers  y. 
McGaYock,  39  Neb.  843,  42  Am.  St 
Rep.  627;  Graham  y.  Houghton, 
30  N.  J.  L.  552;  Fonda  y.  Van 
Home,  15  Wend.  (N.  Y.)  631,  30 
Am.  Dec.  77;  Judson  y.  Sierra,  22 
Tex.  365. 

Contra,  McKee  y.  Hann,  9 
Dana  (Ky.)   526. 

22— McCarty  y.  Roundtree,  19 
Mo.  345. 

23— Kinney  y.  Harrett,  46  Mich. 
87. 

For  the  regular  mode  of  suit 
by  an  infant  through  his  next 
friend,  see  ante,  $  19. 
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father,  by  deed  executed  in  his  lifetime,  or  by  his  last  will 
and  testament  in  writing  in  the  presence  of  two  or  more 
credible  witnesses,  might  dispose  of  the  custody  and  tuition 
of  his  child  or  children,  either  bom  or  unborn,  for  and 
during  such  time  as  they  should  remain  under  twenty-one 
years  of  age,  to  any  persons  other  than  Popish  recusants. 

At  common  law  there  was  no  power  in  any  person  to 
appoint  a  testamentary  guardian;  in  England,  therefore, 
the  power  rested  (until  the  Guardianship  of  Infants  Act 
of  1886)  upon  the  terms  of  the  statute  12  Car.  II.  In  the 
United  States  also  the  power  is  regarded  as  purely  statu- 
tory, resting  either  on  local  statutes  or  on  the  statute  12 
Car.  II.,  considered  a  part  of  the  English  law  existing  by 
adoption  in  the  colonies.^* 

Where  the  statute  of  12  Car.  II.  is  in  force,  or  where 
its  provisions  as  to  the  power  of  appointment  have  been 
literally  re-enacted,  the  power  to  appoint  a  testamentary 
guardian  for  legitimate  children  is  in  the  father  only,  and 
neither  the  mother,  the  grandfather,  nor  any  other  person 
can  make  such  appointment^* 


24— Wardwell  t.  WardwelU  9 
Allen  (Mass.)  518;  Mauro  v. 
Ritchie,  3  Cranch  (U.  S.  C.  Ct) 
147,  16  Fed.  Cases  1171;  Lord  v. 
Hough,  37  Cal.  657;  Wuesthoff  v. 
Germania  Life  Ins.  Co.,  107  N.  Y. 
680;  IngaUs  v.  Smith,  12  N.  H. 
437. 

Testamen  t  a  r  y  guardianship 
does  not  exist  in  Iowa.  Re  John- 
son, 87  lo^a  130. 

25 — ^Hemandez  y.  Thomas,  50 
Fla.  612,  111  Am.  St  Rep.  137,  2 
U  R.  A.  (N.  S.)  203,  7  Ann.  Cas. 
446;  Taylor  v.  Jeter,  33  Ga.  195, 
81  Am.  Dec.  202;  Lamar  r.  Har- 
ris, 117  Ga.  993;  Edwards  v.  Kel- 
ley,  83  Miss.  144;  Re  Turner,  19 
N.  J.  Ea.  433;  Camp  v.  Pitman,  90 


N.  C.  915;  IngaUs  v.  CampheU,  18 
Oreg.  461;  Ex  p.  Bell,  2  Tenn.  Ch. 
327. 

But  if  a  relative  other  than  the 
father,  or  a  stranger  in  hlood, 
give  an  estate  to  the  minor  by 
will,  and  appoint  a  guardian  for 
such  estate,  the  person  so  named 
may  be  treated  as  testamentary 
trustee  of  the  property  in  ques- 
tion. Kellogg  V.  Burdick,  187  N. 
Y.  355,  13  L.  R.  A.  (N.  S.)  288. 

The  fact  that  a  wife  has  been 
given  the  custody  of  a  child  by  a 
divorce  decree  does  not  give  her 
power  to  appoint  a  testamentary 
guardian  to  retain  custody  of  the 
child  after  her  death  against  tbe 
father.     Taylor  y.  Jeter,  33  Qm, 
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In  the  case  of  illegitimate  children,  the  father  has  no 
authority  to  appoint  a  testamentary  gruardian,^®  nor  can 
the  mother,  except  in  those  states  where  she  is  authorized 
by  statute  to  do  so,  appoint  a  guardian  for  such  children.^^ 

It  would  seem  that  the  father's  right  to  appoint  a  testa^ 
mentary  guardian  for  his  child  may  be  lost  by  abandoning 
the  child  or  by  legially  committing  its  custody  and  control 
to  others.28 

The  increased  regard  for  the  rights  of  women  which  has 
characterized  modem  legislation  has  led  to  the  adoption  of 
statutes  in  England  and  in  many  of  the  United  States 
which  have  equalized,  or  partially  equalized,  the  rights  of 
father  and  mother  in  regard  to  the  power  to  appoint  guard- 
ians for  their  minor  children.  In  some  states  the  power 
to  appoint  testamentary  guardians  is  given  to  the  surviving 
parent;  in  others  the  father  can  not  appoint  such  a  guard- 
ian unless  the  mother  consents  thereto ;  while  some  statutes 
authorize  the  mother  to  appoint  a  testamentary  guardian 
to  her  minor  children  if  the  father  dies  without  appointing 
such  a  guardian.2^ 


195,  81  Am.  Dec.  202 ;  Re  Neff ,  20 
Wash.  652;  contra,  Wilkinson  y. 
Demlng,  80  IlL  342,  22  Am.  Rep. 
192. 

26 — ^Ramsay  ▼.  Thompson,  71 
Md.  315,  6  L.  R.  A.  705;  BlacUaws 
y.  Milne,  82  lU.  505,  25  Am.  Rep. 
339. 

27— Ex  p.  OloiTBr,  4  Dowl.  P.  C. 
291;  Re  Kerr,  24  L.  R.  Ir.  59;  Ord 
y.  Blackett,  9  Mod.  116. 

28 — Com.  y.  Hearne,  10  Phila. 
(Pa.)   199. 

29 — See  references  to  many  of 
the  statutes  in  Am.  &  Bng.  Encyc. 
of  Law,  XV,  28,  note  8,  29,  notes 
1  and  2.  Add  to  the  statutes  of 
the  first  class  Rey.  Stat,  of  Ck)nn., 
1918,  §  4869,  and  Rey.  Stat  Mo. 


(1909),  §  408. 

See  also  as  to  American  legis- 
lation on  this  point,  the  note,  13 
L.  R.  A.  (N.  S.)  288. 

In  New  Tork  by  the  statute  of 
1860,  making  the  father  and 
mother  joint  guardians,  the 
mother's  guardianship  continued 
after  the  father's  death,  and  the 
father  had  no  right  to  appoint  a 
testamentary  guardian  'with  title 
superior  to  hers.  People  y. 
Boice,  39  Barb.  (N.  Y.)  307.  In 
1862,  the  legislature  enacted  that 
"no  man  shall  create  any  testa- 
mentary guardianship  for  his 
child,  unless  the  mother,  if  liying, 
shall  in  writing  signify  her  assent 
thereto."     Laws  of  N.   T.,  1862, 
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Under  the  statute  of  12  Car.  11.  a  testamentary  sroardian 
may  be  appointed  either  by  deed  or  by  will.  But  under  the 
statutes  of  many  of  the  states  the  power  of  appointment 
can  be  exercised  by  will  only.  Appointment  by  deed  has 
always  been  exceptional,  and  appointment  by  will  the 
typical  and  usual  mode,  as  the  name  'testamentary 
guardianship'^  itself  shows. 

The  deed  or  will  by  which  the  appointment  of  a  testa- 
mentary guardian  is  made  must  be  validly  executed. 

In  England,  and  in  the  United  States  in  the  absence  of 
a  statutory  provision  requiring  it,  a  will  merely  appointing 
a  testamentary'  guardian  need  not  be  probated.  But  under 
the  statutes  of  most  of  the  United  States  a  probate  of  the 
will  is  necessary  to  entitle  the  testamentary  guardian  to 
act.»o 

No  particular  form  of  language  is  necessary  to  the  ap- 
pointment of  a  testamentary  guardian,  not  even  the  use 
of  the  word  "guardian,"  if  it  clearly  appears  that  the  per- 
son is  to  have  the  custody  of  the  child's  person  and  prop- 
erty, or  either.81 


Ch.  172,  §  2.  This  provision  was 
repealed  by  Laws  of  1871,  Ch.  32. 
Laws  of  1896,  Ch.  272,  §  51,  p. 
223,  makes  the  father  and  mother 
Joint  gnardians  of  their  children, 
and  provides  that  the  surviving 
parent  may  appoint  a  testament- 
ary guardian  for  such  children. 
Under  this  statute  the  father  can- 
not make  any  appointment  of  a 
testamentary  guardian  which  will 
be  eftective,  unless  he  survives 
the  mother.  Kellogg  r.  Burdick, 
187  N.  Y.  355,  13  Lw  R.  A.  (N.  S.) 
288  and  note. 

30— -Kent  says:  "A  Will  merely 
appointing  a  testamentary  guard- 
ian, need  not  be  proved;  and 
though  the  statute  speaks  of  ap- 


pointment by  deed  as  well  bs  by 
will,  yet  such  a  disposition  by 
deed  may  be  revoked  by  wlU;  and 
it  is  evident  from  the  language  of 
the  Ehiglish  statute,  and  from  the 
reason  of  the  thing,  that  the  deed 
there  mentioned  is  only  a  testa- 
mentary instrument  in  the  form 
of  a  deed,  to  operate  only  in  the 
event  of  the  father's  death."  2 
Kent's  Com.  226. 

For  the  later  and  prevailing 
American  rule,  see  Wardwell  v. 
WardweU,  9  Allen  (Mass.)  618; 
Desribes  r.  Wdlmer,  69  Ala.  26,  44 
Am.  Rep.  501;  Dorsey  v.  Shep- 
pard,  10  Gill.  &  J.  (Md.)  192,  37 
Am.  Dec.  77. 

81--Oaine8  v,  Spoxm,  2  Brock. 
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As  the  authority  is  derived  from  the  will^  and  the  statute 
of  Car.  II.  required  no  qualification  to  complete  the  appoint- 
ment, it  was  not  originally  deemed  necessary  for  the 
guardian  to  file  a  bond,  receive  letters  of  guardianship,  or 
in  any  way  qualify  for  the  trust;  but  it  is  now  generally 
required,  in  some  cases  under  statutes  and  in  some  without 


(U.  a.  C.  Ct.)  81;  Desribes  v.  WU- 
mer,  69  Ala.  25,  44  Am.  Rep.  501. 

But  If  the  term  "guardian"  is 
not  used,  the  intention  to  confer 
the  powers  of  a  guardian  should 
be  uneauivocally  indicated.  Pey- 
ton y.  Smith,  2  Dev.  &  B.  E^q.  (N. 
C.)  325;  Re  Van  Houten,  3  N.  J. 
Eq.  220,  29  Am.  Dec.  707. 

The  following  language  has 
been  held  sufficient  to  constitute 
the  persons  named  testamentary 
guardians :  "I  desire  that  my  son. 
and  daughter  may  be  under  the 
care  and  direction  of  a  person 
named.  Bridges  t.  Hales,  Mosely 
108. 

"I  desire  and  will  that  my  be- 
loved -wife,  E.  S.  ♦  ♦  •  take 
and  have  possession  of  all  my 
effects,  both  real  and  personal, 
and  to  use  and  live  off  of  the 
profits  of  the  same  as  a  support 
for  herself  and  minor  children, 
*  *  *  and  the  same  is  to  be 
under  her  exclusive  control  for 
the  comfort  and  convenience  of 
herself  and  the  maintenance  and 
education  of  our  minor  children, 
my  executors  looking  alone  to  the 
protection  of  the  estate."  So. 
Marble  Co.  v.  Stegall,  90  Ga.  236. 

A  provision  that  the  testator's 
sons  and  residuary  legatees 
should  "maintain  and  support,  in 
sickness  and  health,  their  broth- 
ers during  their  minority,   •    •    • 


and  their  sisters  until  they  arrive 
at  the  age  of  twenty-one  years 
or  are  married,  in  the  same  man- 
ner as  fathers  or  guardians,  my 
said  chUdren  rendering  due  sub- 
jection as  children,  by  labor  and 
obedience."  Balch  v.  Smith,  12 
N.  H.  437. 

"I  respectfully  request  the 
managers  of  the  Protestant  Or- 
phan Asylum  of  this  city  to  place 
my  said  children  in  the  custody  of 
D"  was  held  to  be  insufficient  to 
create  D  a  testamentary  guar- 
dian. Desribes  v.  WUmer,  69  Ala. 
25,  44  Am.  Rep.  441. 

A  direction  that  the  use  of  the 
property  shall  be  witli  the  testa- 
tor's wife  for  the  support  of  her- 
self and  the  children  subject  to 
the  supervision  of  the  executors, 
until  it  can  be  conveniently  di- 
vided between  wife  and  children, 
does  not  constitute  the  executors 
guardians.  Peyton  v.  Smith,  2 
Dev.  &  B.  Eq.  (N.  G.)  825. 

A  will  gave  specific  portions  of 
the  testator's  estate  to  his  wife 
and  each  of  his  children,  and  gave 
his  accounts  to  the  widow  for  the 
support  and  maintenance  of  her- 
self and  children,  and  the  educa- 
tion of  the  children.  It  was  held 
that  this  did  not  create  a  testa- 
mentary guardianship.  Massin- 
gale  V.  Tate,  4  Hayw.  (Tenn.)  30. 
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statutory  provisions,  that  the  guardian  appointed  by  will 

shall  accept,  file  a  bond,  and  receive  letters  of  guardian- 
ship.32 

Testamentary  guardianship,  unless  limited  by  the  will, 
extends  to  the  person  and  estate  of  the  ward,  and  in  its 
nature  and  extent  is  identical  with  general  guardianship 
conferred  by  appointment  of  a  court** 

At  the  common  law,  the  right  of  a  widowed  mother  to 
the  custody  of  her  children  was  taken  away  by  the  appoint- 
ment of  a  testamentary  guardian;  but  this  has  been  very 
commonly  altered  by  statute  both  in  England  and  in  the 
American  states.*^ 

§  148.  S.  GvardAxmship  by  judicial  appointment.  The 
king  as  parens  patriae,  or  in  the  United  States  the  state  as 
exercising  those  paternal  powers  necessary  to  the  public 
welfare,  has  the  right  and  owes  the  duty  to  care  for  the 
persons  and  property  of  infants.  In  England  this  juris- 
diction was  delegated  to  the  court  of  chancery,  and  has  be- 
come a  settled  part  of  chancery  jurisprudence. 

Chanceiy  guardianship  was  generally  adopted  in  the 
United  States.  In  nearly  all  the  states,  in  the  absence  of 
countervailing  statutes,  courts  having  equity  powers  have 
a  jurisdiction  over  guardianships  similar  to  that  possessed 
by  the  English  court  of  chancery. 

The  jurisdiction  of  chancery  is  very  broad.  It  has 
authority  to  appoint  a  guardian  to  orphaned  children  where 


32— Wuesthoff  t.  Germanla  Life 
Ins.  Co.,  107  N.  T.  680;  Murphy  v. 
Superior  Court,  84  Cal.  592; 
Wadsworth  v.  Connell,  104  111. 
369;  Davidson  y.  Koehler,  76  Ind. 
398. 

33— Wuesthoff  v.  Qermania  Life 
Ins.  Co.,  107  N.  Y.  580;  Re 
Grimes's  estate,  79  Mo.  Ap.  274. 

Whether  a  father  can  appoint  a 


guardian  of  his  child's  estate 
without  appointing  a  guardian  of 
the  person,  or  can  appoint  differ- 
ent persons  to  the  two  guardian- 
ships, qtiaere.  Re  Brigg's  Will, 
39  App.  Div.  (N.  Y.)  485. 

See  post,  note  51. 

34 — See  the  citations  In  note 
29,  especially  the  note  in  18  L.  R. 
A.  (N.  SO  288, 
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no  testamentary  guardian  has  been  appointed,  or  to  those 
owning  property  and  having  only  a  natural  guardian,  to 
remove  natural  or  other  guardians  for  unfitness  or  misbe- 
havior, and  to  control  and  direct  all  guardians  in  the  per- 
formance of  their  trust  so  as  to  insure  the  proper  care  of 
the  infant's  person  and  property.^*^ 

But  the  power  of  the  state  in  this  respect  is  more  com- 
monly exercised  by  the  creation  of  special  courts  to  which 
the  probate  of  wills,  the  administration  of  estates,  and  the 
like  trusts  are  committed,  and  to  these  courts,  variously 
entitled  Probate,  Orphans*  or  Surrogates'  courts,  the  ap- 
pointment of  guardians  is  now  generally  committed  in  the 
United  States. 

It  has  been  held  generally  that  where  the  statute  creating 
these  courts  does  not  expressly  give  exclusive  jurisdiction 
to  them,  the  authority-  conferred  upon  them  is  simply 
cumulative,  and  their  jurisdiction  is  concurrent  with  that 
of  the  courts  of  chancery.    Practically,  however,  the  jurist 

■ 

diction  to  appoint  guardians  to  infants  and  to  control  them 
in  the  administration  of  their  property  is  confined  to  the 
statutory  courts.  Courts  of  chancery  rarely  exercise  their 
jurisdiction  to  appoint  guardians,  nor  will  a  chancery  court 
take  upon  itself  the  management  of  the  estate  of  a  ward 
for  whom  a  guardian  has  been  appointed  by  a  statutory 
court,  and  thus  supersede  that  court,  except  in  extraor- 
dinary cases  and  for  special  reasons.^® 


36— story  on  Eq.  Jud.  §§  1337- 
1350;  2  Kent's  Com.  227;  Town- 
send  y.  Kendall,  4  Minn.  412,  77 
Am.  Dec.  534;  opinion  of  Nelson, 
J.,  In  Williamson  y.  Barry,  8 
How.  (U.  S.)  555;  Cowls  v.  Cowls, 
8  111.  435,  44  Am  Dec.  708 ;  Bd.  of 
Guardians  v.  Shutter,  139  Ind. 
268;  Re  Barry,  61  N.  J.  Eq.  135; 
Monell  Y.  Monell,  5  Johns,  Ch.  (N. 
T.)  283,  9  Am.  Dec.  298;  Re  Bol- 


ton, 159  N.  T.  129;  Re  Hubbard, 
82  N.  Y.  90. 

36^Ames  y.  Ames,  148  111.  321; 
Re  Barry,  61  N.  J.  Eq.  135. 

But  in  New  Yoi*  the  Jurisdic- 
tion of  the  surrogate  is  still  re- 
garded as  limited  and  peculiar, 
always  to  be  exercised  in  subor- 
dination to  the  superior  power  of 
chancery.  Re  Bolton,  159  N.  Y. 
129. 
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§  149.  Jurlsdictkm  arises  from  ward's  domicile  residence 
or  ownership  of  property.  The  particular  court,  whether 
a  court  of  chancery  or  a  statutory  court,  which  has  the 
right  and  owes  the  duty  to  appoint  a  general  guardian — 
that  is,  a  guardian  over  both  the  person  and  the  estate  of 
the  ward — ^is  the  one  within  whose  territorial  jurisdiction 
the  ward  is  domiciled.*^ 

But  as  a  guardian's  authority,  as  a  matter  of  strict  legal 
right,  is  restricted  to  the  country,  and  in  the  United  States 
to  the  state,  in  which  he  was  appointed,  if  an  infant  tem- 
porarily resides  in  a  country  or  state  other  than  that  of 
his  domicil,  it  may  be  necessary  for  his  protection  to  have 
a  legal  guardian  there.  In  such  a  case  the  residence  of  the 
infant  within  the  state  is  sufficient  to  give  to  the  courts  of 
the  state  jurisdiction  to  appoint  a  guardian.  But  instead  of 
appointing  a  new  guardian,  the  courts  will  generally,  in  a 
spirit  of  comity,  recognize  the  authority  of  the  guardian 
appointed  in  the  state  or  country  of  the  infant's  domicil.^® 

In  addition  to  the  general  jurisdiction  vested  in  the  courts 
of  the  ward's  domicil,  a  special  jurisdiction  exists  wherever 
the  ward  has  property,  for  the  appointment  of  a  guardian 
to  secure  and  administer  that  property.  Such  guardian- 
ship gives  no  authority  over  the  person  of  the  ward,  nor 


37— Lamar  t.  Mlcoii,  112  U.  S. 
452;  Harding  y.  Weld,  128  Mass. 
587;  Re  Brady,  10  Idaho  866; 
Modem  Woodmen  r.  Hester,  66 
Kans.  129;  Leonard  t.  Putnam,  51 
N.  H.  247,  12  Am.  Rep.  106;  Re 
Benton,  92  Iowa  202,  54  Am.  St. 
Rep.    546. 

As  to  the  domicil  of  an  Infant, 
and  how  it  can  be  changed,  see 
the  extended  notes,  49  L«.  R.  A. 
(N.  S.)  860  and  875. 

38 — Kelsey  v.  Green,  69  Conn. 
291.  38  L.  R.  A.  471;  Re  Williams, 


77  N.  J.  Eq.  478;  Woodworth  T. 
Spring,  4  Allen  (Mass.)  321. 

In  LouisYille  R.  Co.  v.  Kem- 
brough,  115  Ky.  512.  74  a  W. 
229,  it  -was  held  that  where  a 
homeless  and  orphaned  waif,  who 
had  been  crippled  by  a  railway 
accident,  was  taken  to  an  alms 
house  in  the  town  where  the  in- 
Jury  occurred,  the  court  of  that 
county  could  appoint  a  guardian 
for  him. 

See  Hayslip  y.  Oillls,  123  Oa. 
263. 
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over  any  property  except  that  within  the  jurisdiction.^o 

An  appointment  of  a  guardian  by  a  court  within  whose 
jurisdiction  the  ward  is  not  domiciled,  does  not  reside,  and 
has  no  property,  is  wholly  void.*^ 

§  150.  The  selection  of  the  guardian.  The  choice  of  the 
person  to  be  appointed  as  guardian  is  peculiarly  a  matter 
for  the  discretion  of  the  appointing  court ;  and  the  exercise 
of  this  discretion  will  not  be  reviewed  on  appeal  except  for 
manifest  legal  errors.^^ 

The  welfare  of  the  infant  is  the  primary  consideration 
to  which  all  others  yield,^^  but  the  mere  wishes  of  an  infant 
under  fourteen  years  of  age,  while  they  may  properly  be 
considered,  have  no  controlling  weight.*^ 

The  wishes  of  the  deceased  parents  of  an  orphan  child 
will  have  careful  consideration,  but  will  not  be  conclusive 
upon  the  court** 

In  making  the  selection,  if  there  are  no  good  reasons  for 
varying  the  natural  order,  the  father  (except,  of  course, 
where  the  appointment  is  being  made  because  of  his  own 


3&— Kraft  T.  Wlckey,  4  GUI.  & 
J.  (Md.)  332,  23  Am.  Dec.  569;  Re 
Rice,  42  Mich.  528. 

40— Be  Hnbbard,  82  IT.  T.  90; 
Estate  of  Taylor,  131  Cal.  180; 
Boyd  y.  Glass,  34  Ga.  253,  89  Am. 
Dec.  252. 

4l-^one8  y.  Bowman,  IS  Wyo. 
79,  67  L.  B.  A.  SeO;  Re  Dunlap, 
100  Me.  397;  Ramsay  y.  Thomp- 
son, 71  Md.  316,  6  I4.  R.  A.  705; 
Ex  p.  Dawson,  3  Bradf.  (N.  Y.) 
130;  Re  Vande water,  116  N.  Y. 
669;  Re  Johnson,  87  Iowa  130; 
Pote's  appeal,  106  Pa.  St.  574,  51 
Am.  Rep.  540. 

But  in  Chadwick  y.  Dunham, 
84  Minn.  203,  and  in  W}llet  T. 
Warren,  34  Wash.  647»  the  court 


of  last  resort  reyiewed  and  re- 
yersed  the  probate  court's  exer- 
cise of  its  discretion. 

42 — ^Desribes  v.  Wilmer,  69  Ala. 
26,  44  Am.  Rep.  501;  Re  Dunlap, 
100  Me.  397;  Re  (yConnell,  102 
Iowa  355;  Re  Stockman,  71  Mich. 
180;  WlUet  y.  Warren,  34  Wash. 
647. 

43— Re  McChesney,  106  Wise, 
315. 

44— In  Re  Kaye,  L.  R.,  1  Ch. 
387;  Re  Turner,  19  N.  J.  EJq.  433; 
Jones  y.  Cleghorn,  63  Ga.  335,  68 
Ga.  87;  Ramsay  y.  Thompson,  71 
Md.  315,  6  Lw  R.  A.  705 ;  Wardwell 
y.  Wardwell,  9  Allen  (Mass.)  518 ; 
Re  O'Connell,  102  Iowa  355;  Re 
Tank.  129  Wise.  629. 
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unfitness)  will  have  the  preference,  then  the  mother,  then 
the  nearest  relatives.  There  is  no  preference  as  between 
paternal  and  maternal  relatives.  But  the  welfare  of  the 
infant  being:  the  primary  consideration,  the  court  in  ap- 
pointing a  guardian  is  not  restricted  to  the  relatives.  It 
may  appoint  a  stranger  who  is  shown  to  be  competent. 
Other  things  being  equal,  however,  a  relative  ^dll  be  pre- 
ferred to  a  stranger.*^ 

In  the  intolerant  spirit  which  dominated  English  legis- 
lation and  judicial  action  prior  to  the  present  century 
Roman  Catholics  were  excluded  from  holding  the  trust  of 
guardianship,  and  this  rule  of  exclusion  was  inserted  in 
the  act  for  the  creation  of  testamentary  guardianships. 

But  the  more  tolerant  spirit  of  modem  days  has  abolished 
this  discrimination,  and  the  rule  prevails  in  England  to 
appoint  a  guardian  of  the  faith  in  which  the  fatiier  died, 
and  in  which  he  wished  his  child  to  be  brought  up.** 

In  the  United  States  religious  discrimination  has  never 
been  exercised  in  appointing  guardians,  and  tiie  only  pur- 
pose of  the  courts  has  been  to  carry  out  the  expressed  or 
presumed  wishes  of  the  parents  in  this  respect.*^ 


45 — JPor  the  principles  govern- 
ing the  selection  of  guardians 
and  their  application  to  specific 
cases,  see  Re  Stockman,  71  MIclu 
180;  Re  Salter,  142  Cal.  412;  Re 
Crocheron,  16  Idaho  441,  33  L.  R. 
A.  (N.  S.)  1868  and  note;  Re 
O'Connell,  102  Iowa  355;  Under- 
hill  V.  Bowman,  9  Paige  Ch.  (N. 
Y.)  202 ;  Re  Burdick,  41  Misc.  (N. 
Y.)  346;  Willet  v.  Warren.  34 
Wash.  647;  Russner  r.  McMillan, 
37  Wash.  416;  McChesney  v.  De- 
Bower,  106  Wise.  315;  Jones  v. 
Bowman,  13  Wyo.  79,  67  L.  R.  A. 
860. 

46 — ^As  to  the  former  discrim- 
ination against  Roman  Catholics 


in  England,  see  Blake  y.  Leigh, 
Amhl.  306;  Preston  y.  Ferrard,  4 
Bro.  P.  G.  298.  But  now  neither 
dissenters  (Corbett  y.  Tottenham* 
1  Ball.  &  B.  59),  nor  Roman  Cath- 
olics (Re  Byrnes,  Ir.  R.  7  C.  L. 
199),  are  disqualified  to  be  ap- 
pointed guardians. 

And  in  the  following  cases  the 
rule  of  respecting  the  child's  in- 
herited religious  preference  is  ap- 
plied: Re  M'cGrath  (1892)  2  Ch. 
496,  (1893)  1  Ch.  143;  Re  Nevin 
(1891)  2  C:h.  299;  Re  Clarke,  21 
Ch.  D.  817;  Re  Scanlon,  40  Ch.  D. 
200;  Reg.  y.  Clarke,  7  El.  &  Bl. 
202,  90  E.  C.  L.  202. 

47— State  y.  Bird,  268  Mo.  569, 
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The  appointment  of  a  corporation  as  ^ardian  is  per- 
mitted, and  is  not  uncommon  in  recent  times,  when  the 
circumstances  of  the  ward  do  not  require  personal  super- 
vision of  his  education  and  conduct,  or  the  appointment  is 
over  the  estate  only.*^ 

Formerly  a  married  woman  could  not  be  appointed,  and 
if  appointed  guardian  of  her  own  children,  her  trust  ceased 
at  remarriage;  but  since  the  modem  enlargement  of  the 
legal  status  of  married  women^  this  discrimination  has  little 
recognition.*' 

The  guardian  should  be  within  the  summons  and  effective 
control  of  the  court,  and  therefore  non-residents  of  the 


Ann.  Cae.  1916  C  353  and  note;  Re 
Turner,  19  N.  J.  Eq.  433;  Nichol- 
son's Appeal,  20  Pa.  St  60;  Jones 
V.  Bowman,  13  Wyo.  79,  67  L.  R. 
A.  860.  Bat  the  preservation  of 
the  child's  inherited  religious 
faith  will  yield  to  the  manifest  in- 
terest of  the  child.  Purinton  y. 
Jamrock,  196  Mass.  187,  18  L.  R. 
A.  (N.  S.)  926.  And  see  the  very 
full  note,  41  L.  R.  A.  (N.  S.)  610. 

48— Re  Cordova,  4  Redf.  (N.  Y.) 
66;  Re  Beebe,  58  Hun.  (N.  T.) 
604;  Phalan  y.  Louisville  Trust 
Company,  88  Ky.  275. 

"In  many  of  the  states,  particu- 
larly the  older  ones,  this  is  fast 
becoming  the  favorite  method  of 
administering  estates  and  execut- 
ing trusts.  The  facts  that  such 
corporations  have  perpetuity  of 
existence;  that  they  are  less  li- 
able than  natural  i»ersons  to  sud- 
den fluctuations  of  fortune;  that, 
being  organized  for  that  especial 
purpose,  they,  can  administer  es- 
tates more  efficiently  and  eco- 
nomically, and  that  in  case  of 
large  estates  it  is  often  difficult 


to  find  a  natural  person  who  is 
both  able  and  willing  to  accept 
the  trust  and  give  the  necessary 
bonds — ^have  suggested  the  neces- 
sity and  created  the  demand  for 
such  organizations."  Minn.  Loan 
&  Trust  Co.  V.  Beebe,  40  Minn.  7, 
2  L.  R.  A.  418,  27  Am.  &  Eng. 
Corp.  Cas.  386. 

But  the  laws  of  Michigan  do 
not  provide  for  corporate  guar- 
dianships.   Re  Rice,  42  Mich.  528. 

49— Palmer  v.  Oakley,  2  Bougl. 
(Mlclu)  488,  47  Am.  Dec  41;  Ex 
p.  Maxwell,  12  Ind.  88;  Farrer  v. 
Clark,  29  Miss.  195;  Byrom  v. 
Ounn,  102  Ga.  565;  Re  O'Connell, 
102  Iowa  355. 

The  older  of  these  cases  hold 
that  the  husband  must  assent  to 
the  wife's  appointment.  See 
Palmer  v.  Oakley.  Ex  p.  Maxwell, 
Parrer  v.  Clark,  supra. 

In  a  few  jurisdictions  the  dis- 
ability of  married  women  still 
continues.  See  King  r.  Seals,  45 
Ala.  415;  Campbell  v.  Scott,  3  Ind. 
T.  462. 
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jurisdiction  will  not  be  appointed  except  under  special  cir- 
cumstances of  necessity.  But  the  court  is  the  sole  judge  of 
this  necessity ;  therefore  the  appointment  of  a  non-resident 
is  not  void.'^ 

When  an  orphan  child  acquires  property,  and  sruardian^ 
ship  ifi  needed  therefore  both  for  the  person  and  for  the 
estate,  considerations  of  economy  and  the  avoidance  of 
friction  will  usually  lead  to  the  appointment  of  the  same 
person  to  both  guardianships ;  but  they  are  legally  separate 
and  different  persons  may  sometimes  be  appointed  to  the 
two  trusts.'^i 

§  151.  The  ward's  right  to  select  his  guardian.  At  com- 
mon law,  upon  the  termination  of  guardianship  in  socage, 
the  ward  had  the  right  to  appoint  his  own  guardian.  This 
power  of  the  ward  in  socage  does  not  exist  in  the  United 
States,  but  in  most  if  not  all  of  the  states  statutes  have 
been  enacted  under  the  pro^dsions  of  which  an  infant  who 
has  reached  the  age  of  fourteen  years,  and  requires  a 
guardian,  is  entitled  to  choose  his  own  guardian. 

This  right  of  choice  is  subject  to  control  by  the  court  to 

insure  a  suitable  appointment,  but  the  choice  of  the  infant 

must  prevail  unless  the  court  finds  substantial  causes  for 
its  disapproval.** 

This  right  of  choice  does  not  extend  to  wards  who  have 


50— Martin  v.  Tally,  72  Ala.  23; 
Re  Johnson,  87  Iowa  130;  Beny 
T.  Johnson,  53  Me.  401. 

51 — ^Lawrence  y.  Themas,  84 
Iowa  362;  Re  Buckler,  96  App. 
Div.  (N.  Y.)  397.  See  ante,  note 
88. 

The  separation  of  the  two  guar- 
dianships has  several  times  been 
condemned  by  the  New  Jersey 
courts;  and  they  will  not  appoint 
the  mother  guardian  of  the  per- 
son only,  with  a  view  to  appoint- 
ing a  corporate  guardian  of  the 


estate.    t£e  Ross,  53  N.  J.  Eq.  344. 

66 — ^Adams's  Appeal,  38  Conn. 
304;  White  ▼.  Strong,  75  Conn. 
308;  Dickerson  v.  Bowen,  128  Ga. 
122;  Palmer  r.  Oakley,  2  Dougl. 
(Mich.)  433,  47  Am.  Dec.  41;  State 
y.  Reynolds,  121  Mo.  Ap.  699. 

53~Kelly  v.  Smith,  15  Ala,  687; 
Montgomery  t.  Smith,  3  Dana 
(Ky.)  599;  Sessions  t.  Kell,  80 
Miss.  458;  Campbell  y.  Ekiglish, 
Wright  (Ohio)  119;  Peary  T. 
Brainard,  11  Ohio  442. 
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a  natural  guardian,  or  a  testamentary  guardian,  or  a 
guardian  appointed  in  chancery. 

Upon  the  question  whether  an  infant  having  a  guardian 
appointed  by  a  statutory  court  can,  upon  reaching  the  age 
of  fourteen  years,  choose  a  guardian  who  shall  supersede 
the  other,  there  is  considerable  conflict  of  authority.  In 
some  states  it  has  been  held  that  when  the  ward  arrivea 
at  the  age  of  fourteen  years,  the  former  guardian  is  ipso 
facto  superseded,  and  a  new  guardian  should  be  appointed 
on  the  nomination  of  the  ward.*^  In  other  jurisdictions 
the  ward  at  fourteen  years  has  the  right  to  have  the  former 
guardian  removed,  to  permit  him  to  exercise  his  choice,'* 
while  in  quite  a  number  of  states  the  guardian  appointed 
by  the  statutory  court  before  the  infant  reached  the  age  of 
fourteen  years  continues  in  office  until  the  ward  arrives  at 
his  majority,  and  the  ward  has  no  right  to  choose  a  new 
guardian  to  supersede  him.'' 

§  152.    Tlie  necessity  of  qoaliflcaticm  by  giving  bond. 

The  giving  of  a  probate  bond  is  required  to  complete  the 
judicial  appointment  of  a  guardian  in  most  jurisdictions. 
The  giving  of  the  bond  is  a  condition  precedent  to  the  exist- 
ence of  the  guardian's  authority,  and  acts  done  without 
such  qualification  are  void.'®    But  in  some  jurisdictions  the 


54 — ^Dlckerson  v.  Bowen,  128 
Ga.  122;  Young  y.  Lorain,  11  DL 
624,  52  Ahl  Dec.  463;  Lee's  Ap* 
peal,  27  Pa.  St  229. 

65 — ^Manro  v.  Ritchie,  3  Crancli 
(U.  S.  C.  C.)  147,  16  Fed.  Cas. 
1171;  Smoot  v.  Bell,  3  Cranch  (U. 
S.  C.  C.)  343;  May  v.  Webb,  Kir- 
by  (Conn.)  287;  Dibble  v.  Dibble, 
8  Ind.  307;  Re  Nlcoll,  1  Johns. 
Ch.  (N.  Y.)  25;  Re  Dyer,  5  Paige 
Ch.  (N.  Y.)  534;  Re  de  Graffen- 
ried.  Harp.  Kq.  (S.  C.)  107;  Rosa 
y.  Gill,  4  Call.  (Va.)  250,  1  Wash. 


(Va.)  87;  Ham  y.  Ham,  15  Gratt. 
(Va.)  74. 

In  North  Carolina  the  remoyal 
of  the  former  guardian  in  order 
to  permit  a  new  selection  by  the 
ward  is  a  matter  of  discretion 
with  the  appointing  court  Bray 
V.  Brumsey,  1  Murphy  (N.  C.)  227. 

56— Hatch  y.  Ferguson,  15  C.  C 
JL  201,  83  L.  B.  A.  759;  Wads- 
worth  y.  Connell,  104  111.  869; 
Clarke  y.  Darnall,  8  Gill.  &  J. 
(Md.)  Ill;  Wuesthoff  y.  Ger- 
mania  Ins.  Co.,  107  N.  Y.  580;  CJar- 
penter  y.  Sloane,  20  Ohio  827, 
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giving  of  a  bond  is  not  essential  to  complete  the  guardian's 
appointment,  and  his  acts  are  valid  though  no  bond  be 
given,  the  statutes  requiring  a  bond  being  regarded  as 
merely  directory  to  the  appointing  court.^^ 

The  receipt  of  the  formal  letters  of  guardianship,  taking 
the  oath,  and  filing  the  inventory,  are  not  essential  prere- 
quisites to  the  exercise  of  authority  as  a  guardian. 

§153.  The  termination  of  a  guardianship.  Guardian- 
ships, however  constituted,  terminate  upon  the  death  of 
the  guardian,  the  death  of  the  ward,  or  the  arrival  of  the 
ward  at  full  age. 

At  common  law  the  marriage  of  a  feme  sole  guardian 
terminated  the  guardianship  ipso  facto,  and  this  rule  was 
followed  in  some  of  the  early  American  cases ;  but  with  the 
more  extended  status  of  married  women  in  modern  times 
the  rule  has  ceased  to  be  generally  recognized.^^ 

The  marriage  of  a  fenuile  ward  to  a  man  of  full  age 
terminates  the  guardianship,  as  the  marital  rights  of  the 
husband  are  inconsistent  with  the  powers  of  a  guardian; 
and  guardianship  of  the  person  terminates  by  her  marriage, 
though  the  husband  be  a  minor.<^^    But  in  those  states  where 


57— Re  Chin  Me  Ho,  140  CftL 
263;  Cuyler  v.  Wayne,  64  Ga.  88, 
37  Am.  Rep.  53;  Hunt  v.  Insley, 
56  Kans.  213;  Russell  y.  Coffin,  8 
Pick.  (Mass.)  143;  Palmer  v.  Oak- 
ley, 2  Dougl.  (Mich.)  433,  47  Am. 
Dec.  41;  Carpenter  v.  Harris,  5 
Mich.  323. 

58— Carlisle  v.  Tuttle,  30  Ala, 
613;  Martin  y.  Foster,  38  Ala. 
688;  Leayel  y.  Bettis,  3  Bush 
(Ky.)  74;  Cotton  y.  Wolf.  14  Bush 
(Ky.)  238;  Wood  y.  Stafford,  50 
Miss.  370. 

In  Georgia  the  mother's  guar- 
dianship of  the  person  as  natural 
guardian  does  not  abate  by  her 


re-marriage,  but  her  guardian- 
ship of  the  estate  does  abate. 
Beard  y.  Dean,  64  Ga.  258;  Hood 
y.  Perry,  73  Oa.  322. 

In  England  the  right  of  a  guar- 
dian to  retain  her  office  after  her 
remarriage  has  long  been  recog- 
nized. Mbrgen  y.  Dillon,  9  Mod. 
135. 

59~Nicholson  y.  Wilbom,  13 
Ga.  467;  Haines  v.  Parrish,  1  Ind. 
Ap.  441 J  Bartlett  y.  Cowles,  16 
Gray  (Mass.)  446;  Bickerstaff  y. 
Marlin,  60  Miss.  609,  46  Am.  Rep. 
418;  Fbwler  y.  McLaughlin,  131 
N.  0.  209. 
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the  husband  has  ceased  to  have  the  control  and  beneficial 
interest  in  his  wife's  property,  it  would  seem  that  there  is 
no  reason  why  ^ardianship  should  not  continue  over  the 
property  of  a  minor  wife,  though  married  to  an  adult  hus- 
band. 

The  marriage  of  a  male  ward  terminates  the  guardian- 
ship over  his  person,  but  not  over  his  estate.®^ 

An  appointment  of  a  guardian  is  a  nullity  if  he  declines 
to  act  and  does  not  enter  upon  the  office.  But  a  guardian 
who  has  accepted  and  entered  upon  the  trust  can  not  re- 
lieve himself  of  it  by  a  mere  resignation.  He  must  properly 
account  and  be  discharged  before  his  TtoponsibilSiy  as 
guardian  ceases.^^ 

Guardianship  may  be  terminated  by  the  removal  of 
the  guardian  from  his  trust  by  a  competent  court. 

The  general  power  of  chancery  over  the  estates  and 
interests  of  infants  includes  the  power  to  fremove  any 
guardian  for  sufficient  cause,  whetiier  he  was  appointed 
by  chancery  or  by  a  statutory  court  Some  doubt  once 
existed  whether  chancery  had  the  power  to  remove  testa- 
mentary guardians,  but  the  nower  has  long  been  firmly 
established.®^ 

The  probate  and  other  courts  to  which  by  statute  the 
jurisdiction  over  infants'  estates  has  been  committed  have 
the  power  to  remove  the  guardians  by  them  appointed. 
Whether  in  any  particular  jurisdiction  this  statutory 
authority  has  superseded  and  ousted  the  power  of  chancery 
is  a  question  depending  on  the  local  legislation  and  practice. 


60—2  Kent's  Com. 

61— Waekerie  t.  People,  16S  IlL 

250;  Longino  t.  Delta  Bank,  75 
Miss.  407. 

62— Lord  v.  Hough,  37  Cal.  657; 
Re  Klein,  95  Wise.  246. 

*«The  conrt  of  chancery  may  re- 
more  all  guardians,  whether  ap- 


pointed hy  itself,  by  the  court  of 
probate,  by  testament,  or  even 
by  express  act  of  the  legislature, 
'whenever  it  is  satisfied  that  the 
guardian  is  abusing  his  trust,  or 
the  interests  of  the  ward  require 
it"  Cowls  V.  Cowls,  8  111.  436v  44 
Am.  Dec.  708. 
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In  the  absence  of  statutory  provisions  to  the  contrary, 
the  proceedings  to  remove  a  guardian  are  usually  instituted 
by  petition  to  the  probate  court  or  bill  filed  in  chancery. 
The  application  should  be  made  by  the  next  friend  of  the 
ward,  or  by  some  relative  or  interested  person.  The  guar- 
dian is  entitled  to  notice  and  a  hearing.®^  But  notice  to  an 
infant  ward  is  not  necessary,  unless  some  special  reason 
exists  therefor.  The  final  determination  of  the  trial  court 
may  be  reviewed  at  the  instance  of  a  person  aggrieved,  but 
where  the  determination  below  is  based  on  facts  supported 
by  legal  evidence,  or  where  there  has  been  an  exercise  of 
discretion  which  has  not  been  abused,  the  reviewing  court 
will  not  interfere.'* 

Guardians  can  be  removed  only  for  some  definite  cause; 
a  finding  that  the  interest  of  the  ward  would  be  promoted 
by  a  change  is  not  sufiicient.'^ 

It  is  essential  that  the  guardian  should  be  under  the 
effective  control  of  the  supervising  court;  removal  of 
residence  from  the  jurisdiction  and  reach  of  process  of  the 
court  is  therefore  sufficient  ground  for  removal  from  the 
guardianship.®' 


63— Speight  v.  Knight,  11  Ala. 
461;  Wackerle  t.  People,  168  lU. 
260 ;  Colvin  v.  State,  127  Ind.  403 ; 
PhUlips  V.  Williams,  118  Ky.  757; 
McCloskey  v.  Plantz,  76  Minn. 
823;  Copp  V.  Copp,  20  N.  H.  284. 

64 — Johnson  v.  Metzger,  95  Ind. 
307;  Bernhamer  t.  Miller,  114  Ind. 
501;  King  v.  King,  73  Mo.  Ap.  78; 
Snavely  v.  Harkrader,  29  Gratt 
(Va.)  112. 

But  see  MacOill  v.  McEvey,  85 
Md.  286. 

65-^Lord  y.  Hough,  37  Cal.  657, 
664. 

But  that  "the  conduct  of  the 
guardian  was  such  as  to  render 


him  an  unsuitable  person"  has 
been  held  to  be  a  sufficient  find- 
ing to  support  a  removal,  the  re- 
cital of  particular  acts  of  miscon* 
duct  not  being  essential.  Qray  v. 
Parke,  155  Mass.  433. 

Corruption  or  malfeasance  Is 
not  necessary  to  removal ;  but  the 
power  extends  to  "every  case 
where  the  guardian  for  any  rea- 
son is  shown  not  to  be  capable  of 
or  not  in  situation  to  suitably 
protect  his  ward's  interest" 
Crooker  v.  Smith,  47  Neb.  102. 

66— Speight  v.  Knight,  11  Ala. 
461;  Cockrell  v.  Cockrell,  36  Ala. 
673;  Farrington  t.  Secor,  91  loiwa 
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If  the  guardian,  after  appointment,  shows  himself  to  be 
unfit  for  the  trust,  he  may  be  removed.  This  unfitness 
need  not  necessarily  have  arisen  since  the  appointment. 
Unfitness  justifying  removal  may  consist  of  immorality  of 
character,  intemperance,  ignorance  so  great  as  to  prevent 
a  performance  of  the  trust,  insanity  or  other  incapacitating 
illness,  insolvency  or  such  poverty  as  will  render  him  un- 
able properly  to  care  for  the  ward's  interests,  or  any 
hostility  of  interests  between  the  guardian  and  ward.«^ 
The  marriage  of  a  female  guardian  has  been  held  in  some 
cases  to  be  good  cause  for  removal,  but  this  rule  is  probably 
obsolete  now. 

Actual  misconduct  in  the  performance  of  the  trust  will 
demonstrate  the  guardian's  unfitness,  and  constitute  an  in- 
dependent ground  for  removal.  Thus  any  neglect  of  or 
injury  to  the  ward's  interest,  neglecting  to  file  an  inventory 
or  to  keep  and  file  accounts,  or  neglecting  to  obey  the  orders 
of  the  court  will  justify  removal. 

Any  eflTort  to  interfere  with  or  change  the  ward's  in- 
herited religious  belief  will  be  checked  and  punished  by 
removal  of  the  guardian.^^ 


706;  Finney  v.  State,  9  Mo.  227; 
Cooke  y.  Beale,  11  Ired.  U  (N.  C.) 
36. 

In  Louisiana,  the  permanent  re- 
moval of  the  guardian  from  the 
state  ipso  facto  terminates  the 
guardianship.  Re  Cass,  212  La. 
An.  361. 

67 — ^Kettletass  v.  Gardner,  1 
Paige  Ch.  (N.  Y.)  488  (intemper- 
ance) ;  Ruohs  Y.  Backer,  6  Heisk 
(Tenn.)  395,  19  Am.  Rep.  598  (im- 
morality of  life  tending  to  cor- 
rupt or  contaminate  the  ward); 
Re  Padgett,  114  Mo.  Ap.  307;  Ury 
V.  Brown,  129  N.  C.  270;  Ex  p. 
Crutchileld,  3  Yerg.  (Tenn.)  336 
(mismanagement  of  funds);  Re 
Mansfield's  estate,  206  Pa.  St  64 


(hostility  of  feeling) ;  Windsor  t. 
McAtee,  2  Mete.  (Ky.)  430;  Rob- 
ertson V.  Elpperson,  78  Neb.  279 
(hostility  of  interest);  Nichol- 
son's Appeal,  20  Pa.  St.  50  (ig- 
norant mismanagement). 

"It  matters  little  to  an  orphan 
child  whether  his  interests  are 
sacrificed  and  his  prospects 
blighted  by  well-meaning  igno- 
rance or  by  wilful  malice.  Either 
is  within  the  definition  of  miscon- 
duct, a  word  which  applies  not  to 
the  motive,  but  to  the  act" 

Nicholson's  Appeal,  20  Pa.  St 
50;  Crooker  v.  Smith,  47  Neb.  102. 

68— Re  McCannon,  60  Misc.  (N. 
Y.)   22. 
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"The  la:w  which'  forbids  the 
appointment  of  a  guardian  whoee 
religions  faith  differs  from  that 
of  the  parents  should  be  most 
strictly  obeyed  whenever  it  is 
practicable  for  reasons  so  many 
and  so  obvious  that  they  need  not 
be  repeated.  But  it  is  no  cause 
for  discharging  one  from  a  trust 
with  which  he  is  already  clothed. 
A  guardian  can  only  be  removed 
for  mismanagement  or  miscon- 
ducty  and  certainly  a  man's  re- 


ligious opinions  are  neither  the 
one  nor  the  other.  But  if  he 
should  attempt  by  any  harsh  or 
unfair  means  to  erase  the  impres- 
sions made  by  the  parents  <mi  the 
mind  of  the  child,  and  much  more 
if  he  should  put  its  conscience  to 
any  Und  of  torture,  the  law 
would  not  only  justify  but  de- 
mand his  removal."  Nicholson's 
Appeal,  20  Pa.  8t  60. 
And  see,  ofi^  note  47* 


CHAPTER  XX 

THE  POWERS  AND  OBLIGATIONS  OF  GUARDIANS. 

§  154.  The  powers  of  guardians,  i.  Over  the  person  of 
the  ward.  A  guardian  appointed  without  limitation  over 
an  orphan  child  is  guardian  of  both  his  person  and  his 
estate.  But  when  the  father  is  living,  the  appointment  will 
be  construed  to  be  only  over  the  estate,  unless  the  father 
has  been  found  to  be  unlit  to  have  the  child's  custody.^ 

When  the  guardianship  extends  to  the  person,  the  guar- 
dian has  a  legal  right  to  the  custody  and  control  of  the 
ward  superior  to  that  of  any  other  person.  He  can  enforce 
this  right  by  habeas  corpus,  or  by  action  of  trespass  for 
taking  away  the  ward.^ 

This  legal  right,  however,  is  subordinate  to  the  welfare 
of  the  ward,  and  will  be  disregarded  by  the  court  whenever 
necessary  in  the  ward's  interest.^ 

§  155.  2.  Over  the  tvardCs  estate.  The  guardian  has 
the  general  control  and  management  of  the  ward's  prop- 
erty.* 


1— Brooke  t.  Logan,  119  Hid. 
188»  2  Am.  St.  Bep.  177. 

2— Grimes  y.  Butsch,  142  Ind. 
IIS;  CottreU  y.  Boothe,  166  Ind. 
469;  Macready  v.  Wilcox,  33  Coim. 
32S;  Jenkins  v.  Clark,  71  Iowa 
522;  Townsend  v.  Kendall,  4 
Minn.  412,  77  Am.  Dec.  534;  Keith 
Y.  Miles,  39  Miss.  442,  77  Am.  Dec. 
685;  Wood  v.  Yale,  10  N.  H.  247, 
34  Am.  Dec.  150. 

Grimes  y.  Butscli  and  Tdwn- 
send  y.  Kendall,  supra,  are  both 
cases  In  which  the  court  enforced 


the  authority  of  a  guardian  in  an* 
other  state  oyer  a  child  in  the 
state  of  the  forum. 

8 — ^Kelsey  y.  Green,  69  Conn. 
291,  81  U  R.  A.  471;  Bryan  y. 
loron,  104  Ind.  227,  54  Am.  Rep. 
809;  People  y.  Walts,  122  N.  T. 
238. 

Compare  ante,  note  14  to  §  146. 

4 — DeGreayer  y.  Superior 
Court,  117  Cal.  640,  59  Am.  St 
Rep.  220. 

It  is  held  in  Connecticut,  Maine^ 
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He  is  therefore  entitled  to  possession  of  the  ward's  real 
and  personal  estate,  and  his  possession  is  regarded  as  the 
possession  of  the  ward." 

This  duty  of  possession  and  control  implies  and  includes 
the  power  of  investing  the  ward's  funds,  subject  to  all  the 
regulations  imposed  by  statute  upon  the  investment  of 
trust  funds,  and  to  the  duty  of  due  diligence  and  caution 
in  selecting  investments.^ 

The  guardian  has  also  the  right  to  clear  off,  with  any 


IfiaBsachUBetts,  lAlssissippi  Mis^ 
flourl  and  New  Hampshire,  that 
the  guardian  has  a  naked  power 
not  coupled  with  an  Interest 
Welles  Y.  Cowles,  4  Conn.  189,  10 
Am.  Dec.  116;  Hutchlns  v.  Dres- 
ser, 26  Me.  76;  Manson  v.  Felton, 
13  Pick.  (Mass.)  206;  Hicks  v. 
Chapman,  10  Allen  (Mass.)  463; 
Simmons  v.  Almy,  100  Mass.  239; 
Rollins  T.  Marsh,  128  Mass.  116; 
Grist  v.  Forehand,  36  Miss.  69; 
Judson  y.  Walker,  155  Mo.  166. 
179 ;  Newton  v.  Nutt,  58  N.  H.  699. 

But  in  California,  New  Jersey, 
New  York,  Pennsylvania,  Ver- 
mont and  Virginia,  it  is  held  that 
he  has  not  only  an  authority,  hut 
also  a  vested  legal  interest  in  the 
property  of  the  "ward.  Lincoln  v. 
Alexander,  52  Cal.  482,  28  Am. 
Rep.  639;  Van  Doren  v.  Eiveritt,  6 
N.  J.  L.  628;  People  v.  Byron,  3 
Johns.  Cas.  (N.  Y.)  53;  Fernsler 
T.  Moyer,  3  Watts.  &  S.  (Pa.)  416, 
39  Am.  Dec.  33;  Pepper  v.  Stone, 
10  Vt  427;  Truss  v.  Old,  6  Rand, 
(Va.)  556,  18  Am.  Dec.  748. 

But  this  difference  of  legal 
theory  makes  little  practical  dif- 
ference as  to  the  extent  of  the 
guardian's  power. 


A  guardian  can  not  be  garnish- 
eed  for  the  ward's  debts>  since 
that  would  deprive  him  of  the 
control  of  the  ward's  property 
and  the  right  to  pay  his  debts. 
Homestead  v.  Lomis,  53  Me.  549. 

5— Truss  v.  Old,  6  Rand.  (Ta.) 
666,  18  Anu  Dec  748;  Re  Hynes, 
105  N.  Y.  660;  Wiilllams  v.  Wal- 
ton, 8  Yerg.  (Tenn.)  387,  29  Am. 
Dec.  122. 

Consequently  such  suits  as  are 
based  on  a  possessory  right  are 
commonly  brought  in  the  name 
of  the  guardian  himself,  rather 
than  in  that  of  the  infant  by  next 
friend.  Boruff  v.  Stipp,  126  Ind. 
32;  Kinsley  y.  Kinsley,  160  Ind. 
67;  Beecher  v.  Crouse,  19  Wend. 
(N.  Y.)  306;  Re  Hynes,  106  N.  Y. 
660;  Truss  v.  Old,  6  Rand.  (Va.) 
656,  18  Am.  Dec.  748. 

And  the  ward  can  trace  title 
by  iKwsession  through  possession 
by  his  guardian.  Williams  v. 
Walton.  8  Yerg.  (Tenn.)  387,  29 
Am.  Dec.  122. 

6— Stevens  v.  Meserve,  73  N.  H. 
293,  111  Am.  St  Rep.  612 ;  Abrams 
V.  U.  S.  F.  &  G.  Co..  127  Wise.  579, 
115  Am.  St.  Rep.  1066,  6  U  R.  A. 
(N.  S.)  575. 
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available  funds,  incumbrances  resting  upon  the  ward's 
property^ 

The  guardian  has  power  to  collect  and  reduce  to  posses- 
sion the  ward's  choses  in  action,  and  to  discharge  t!iem  on 
settlement.® 

The  guardian  has  the  power  to  sell  the  ward's  personal 
property  without  an  order  of  court,  except  wTiere  the 
statute  prohibits  such  sale.^ 

§  156.  Sale  of  the  ward's  real  estate.  A  guardian  has  no 
inherent  power  to  sell  real  estate,  and  as  a  general  rule  can 
make  such  a  sale  only  by  virtue  of  some  special  grant  of 


7 — Cheney  v.  Roodhouse,  135 
111.  257. 

8 — Maclay  v.  Equitable  Society, 
152  U.  S.  499;  Chapman  v.  Tib- 
betts,  33  N.  Y.  289;  Terry  v. 
Black,  58  N.  Y.  185;  Hunter  v. 
LAwrence,  11  Qratt.  (Va.)  Ill,  62 
Am.  Dec.  640. 

The  recovery  of  possession  by 
the  guardian  constitutes  reduc- 
tion to  possession  of  a  ward's 
choses  in  action,  so  that  the  com- 
mon>law  marital  rights  of  the 
ward's  husband  attach  thereto. 

Magee  v.  Toland,  8  Port  (Ala.) 
36;  Chambers  v.  Perry,  17  Ala. 
726;  Sallee  v.  Arnold,  32  Mo.  532, 
82  Am.  Dec.  144;  Davis  v.  Rhame, 
1  McCord  Bq.  (S.  C.)  191. 

And  the  husband's  guardian 
may  reduce  to  possession  the 
wife's  choses  in  action,  and  there- 
by obtain  title  thereto  in  the  right 
of  the  husband.  Ware  t.  Ware, 
28  Gratt.  (Va.)   670. 

As  to  the  mode  of  suit  to  en- 
force the  rights  of  an  infant,  see 
ante,  §  19. 

9— Echols  T.  Speake,  185  Ala. 
149,  Aniu  Cafiu  1916  €  88d  and 
note;     Field     v.     Schieffelin,     7 


Johns.  Ch.  (N.  Y.)  150,  11  Am. 
Dec.  441;  Hunter  v.  Lawrence,  11 
Gratt.  ( Va.)  Ill,  62  Am.  Dec.  640 ; 
Schmidt  v.  Shaver,  196  111.  108,  89 
Am.  St.  Rep.  250.  Contra  in 
South  Carolina,  McDuffie  v.  Mc- 
Intyre,  11  S.  C.  551,  32  Am.  Rep. 
500;  and  in  California,  Morse  y. 
Hinkley,  124  Cal.  154. 

Even  if  there  is  a  statute  au- 
thorizing courts  of  probate  to 
order  the  sale  of  personal  prop- 
erty, the  power  of  the  guardian 
to  sell  without  an  order  is  not 
taken  away;  the  statute  merely 
gives  him  the  right  to  obtain  Ju- 
dicial approval  of  his  act  by  an 
order  of  court  Maclay  v.  EXiuit- 
able  Society,  152  U.  S.  499,  504; 
Wallace  v.  Holmes,  9  Blatchf.  (U. 
S.  C.  C.)  65;  Gardner  v.  Beacon 
Trust  Company,  190  Mass.  72,  2 
L.  R.  A.  (N.  S.)  767,  112  Am.  St 
Rep.  303.  Contra,  Hendrix  v, 
Richards,  57  Neb.  794. 

A  guardian  is  always  bound  to 
obey  the  orders  of  court,  and  if 
he  sells  in  violation  of  an  order 
the  sale  is  void,  though  he  had 
power  to  sell  without  an  order. 
Cox  V.  Manvell,  56  Minn.  858. 
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power.    A  deed  made  without  such  authority  is  void.^<^ 

A  contract  by  a  guardian  to  sell  the  ward's  real  estate, 
made  in  advance  of  any  legal  authority,  is  contrary  to 
public  policy  and  void.^^ 

In  some  jurisdictions  it  has  been  held  that  the  power  to 
order  a  sale  of  a  minor's  real  estate  exists  only  by  virtue 
of  a  statute,  and  that  the  inherent  power  of  chancery  over 
the  estates  of  infants  does  not  extend  to  ordering  sales  of 
their  real  estate  on  general  considerations  of  advantage  to 
them;  but  the  cases  are  not  uniform  as  to  this  limitation 
of  the  power  of  chancery. ^^ 

The  power  to  order  a  sale  is  usually  vested  in  the  probate 


10-JobR8  T.  Tien,  114  Pa.  St. 
611;  Wells  V.  Chaffln,  60  Ga.  677; 
Young  V.  Keogh,  11  111.  642;  Coo- 
ler V.  Dearborn.  116  111.  509 ;  Del- 
linger  V.  Foltz,  93  Va.  729. 

In  Johns  v.  Tiers,  supra,  an 
agreement  of  sale  was  carried 
out  by  the  guardian  permitting 
the  land  to  be  sold  for  taxes  and 
the  buyer  to  bid  it  in,  afterward 
paying  him  the  balance  of  the 
agreed  price,  thus  making  a  valid 
paper  title;  but  this  subterfuge 
was  held  unavailing. 

If  the  ward  himeelf  makes  a 
deed  of  his  land,  it  can  not  be 
validated  by  an  act  of  the  guar- 
dian, except  by  a  sale  regularly 
made  on  an  order  of  court  Doty 
V.  Hubbard,  55  Vt.  278;  Punk  v. 
Rentchler,  134  Ind.  68. 

And  the  consent  of  the  ward, 
or  his  subsequent  ratification, 
gives  no  validity  to  an  unauthor- 
ized sale  by  the  guardian.  An- 
tonides  v.  Walling,  4  N.  J.  Eq.  42, 
31  Am.  Dec.  248;  Dellinger  v. 
Foltz,  93  Va.  729.  But  see  post, 
note  21. 


11— Wolf  V.  Holton,  104  Mich. 
107;  Oault  Lumber  Co.  v.  Pyles, 
19  Okla.  465;  Lieroy  v.  Jacobosky, 
136  N.  C.  443,  67  U  R.  A.  977. 

But  it  was  held  in  Morris  v. 
Goodwin,  1  Ind.  Ap.  481,  that  al- 
though a  contract  to  sell  the 
ward's  land  for  an  agreed  price 
is  not  enforceable,  yet  if  the 
guardian  at  once  applied  for  and 
received  a  proper  order,  and  is 
ready  and  able  to  carry  out  the 
contract,  the  purchaser  can  not 
repudiate  the  contract  and  re- 
cover back  an  advance  payment. 

12— The  power  of  chancery  to 
order  the  sale  of  a  ward's  real 
estate  is  denied  in  Re  Infant,  1 
Malloy  528;  Calvert  v.  Godfrey, 
6  Beav.  97;  Rogers  v.  Dill,  6  Hill 
(N.  Y.)  415 ;  Faulkner  v.  Davis,  18 
Gratt.  (Va.)  651,  98  Am.  Dec.  698. 
The  power  is  affirmed  in  Good- 
man v.  Winter,  64  Ala.  410,  434, 
88  Am.  Rep.  18;  Dodge  v.  Cole, 
97  111.  338,  37  Am.  Rep.  Ill; 
Thompson  v.  Mebane,  4  Heisk 
(Tenn.)    370. 
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court  having  general  power  over  the  guardianship;  or  if 
the  guardianship  be  foreign,  in  the  probate  court  having 
jurisdiction  over  the  situs  of  the  land. 

The  statutes  also  fix  the  grounds  on  which  a  sale  may 
be  ordered.  These  are  ordinarily  to  raise  funds  for  the 
maintenance  of  the  ward,  or  for  the  necessary  expenses 
of  the  estate;  in  some  jurisdictions  the  better  investment 
of  the  funds,  or  the  general  interest  of  the  ward  as  deter- 
mined by  the  court,  is  made  a  statutory  ground  for  a  sale ; 
but  the  power  of  the  court  is  always  strictly  limited  to  the 
grounds  fixed  by  the  statute. 

The  power  of  sale  of  the  ward's  real  estate  (unless 
limited  by  statute)  extends  to  future  and  even  to  contin- 
gent interests.  But  great  caution  will  be  exercised  in  order- 
ing a  sale  of  such  estates,  in  order  that  the  ward's  interests 
may  not  be  sacrificed.^^  And  the  interest  of  unborn  heirs 
can  not  be  divested  by  such  a  sale  except  by  express  legis- 
lative authority.^* 

The  guardian's  deed  conveys  only  the  actual  title  of  the 
ward ;  and  the  rule  ^'caveai  emptor^'  applies  as  to  any  de- 
fect of  title,  or  shortage  in  the  quantity  of  the  land.  But 
in  some  cases  of  misrepresentation  or  gross  mistake 
relief  has  been  given  by  annulling  the  sale,  or  giving  a 
credit  on  the  purchase  price.^' 


13 — ^Nunn  v.  Hancock,  L.  R.  6 
Ch.  850;  Jenkins  v.  Fahey,  73  N. 
Y.  355;  Re  Dodge,  105  N.  Y.  685; 
Goodman  ▼.  Winter,  64  Ala.  410, 
435,  38  Am.  Rep.  13;  Horsy  v. 
NeUis,  98  Mich.  374. 

And  a  homestead  interest, 
though  exempt  from  sale  tor 
debts,  may  be  sold  by  guardian's 
sale  for  the  ward's  benefit.  Mor- 
rell  V.  Harris,  65  Ark.  355,  67 
Am.  St.  Rep.  929,  41  U  R.  A.  714; 
Re  Hamilton,  120  Gal.  421. 

But  a   sale  can  not  pass  the 


ward's  mere  expectancy  of  here- 
after Inheriting  an  additional  in- 
terest from  his  mother,  now  liv- 
ing, although  the  order  and  sale 
expressly  include  the  future  in- 
terest Erwln  V.  Garner,  108  Ind. 
488. 

14— Baker  v.  Lorillard,  4  N.  Y. 
257;  Massle  v.  Hlatt,  82  Ky.  314; 
Downin  v.  Sprecher,  35  Md.  474; 
Garland  v.  Loving,  1  Rand.  (Va.) 
396. 

15— Stonebrook  v.  Wisner,  171 
Iowa   109,   L.   R.  A.   1915   E   884 
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To  make  a  sale  which  will  confer  title  on  the  purchaser 
and  divest  the  ward's  title,  the  provisions  of  the  statute 
must  be  substantially  complied  with.  Under  most  of  the 
statutes  there  must  be  a  lawful  guardian,  a  petition  filling: 
substantially  at  least  the  requirements  of  the  law,  a  proper 
sale  bond  given  by  the  guardian,  an  oath  administered  to 
him,  an  order  of  the  court  for  the  sale  of  the  land,  a  sale 
in  compliance  therewith  and  in  substantial  conformity  to 
the  requirements  of  the  statute,  a  report  of  the  sale  to  and 
confirmation  by  the  court,  and  an  actual  conveyance  by 
deed.^* 

Notice  to  the  ward  of  the  petition  for  a  sale  is  not  usually 
required,  since  the  proceeding  is  not  adversary  to  his  rights, 
and  the  guardian  represents  him ;  but  notice  must  be  given 
to  whatever  persons  in  interest  are  made  parties  by  the 
statute. 

It  is  the  theory  of  the  law  that  the  court  makes  the 
sale,  and  that  the  guardian  acts  only  as  the  agent  or  arm 
of  the  court  It  is  the  final  confirmation  of  the  deed  by  the 
court  that  gives  effect  to  the  conveyance,  rather  than  the 
execution  by  the  guardian.^'' 

The  usual  and  proper  process  is  for  the  guardian,  having 
effected  a  sale,  to  draft  his  deed,  and  then  report  the  sale 
to  the  court  and  obtain  a  specific  order  to  execute  the  deed 
as  drafted.  This  careful  process  is  almost  universally  fol- 
lowed in  the  higher  courts,  but  the  process  is  sometimes 
more  informal  in  probate  courts.  The  order  of  sale,  and 
the  approval  of  the  return  of  sale,  should  however  never  be 
omitted. 


and  note.    See  post,  note  30. 

16-~Tracy  t.  Roberts,  88  Me. 
810,  51  Am.  St  Bep.  894;  Williams 
V.  Reed,  5  Pick.  (Mass.)  480;  Met- 
tlngly     V.  Read,  3     Mete.   (Ky.) 


Steenrod,  7  Iowa  339,  71  Am.  Dec. 
447. 

17— Young  ▼.  Keogh,  11  111.  542; 
Penn.  v.  Helsey,  19  111.  295,  68  Am. 
Dec.  697;  Tltman  v.  Riker,  43  N. 
J.  Eq.  122;  Battell  v.  Torrey,  65 


524,  79  Am.  Dec.  655;  Frazier  y.  t  N.  T.  294. 
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§  157.  The  effect  of  irregularities  in  the  sale.  As  the 
sale  of  a  ward's  land  by  probate  order  takes  from  the 
infant  his  property  without  his  consent,  and  depends  for 
its  validity  on  the  terms  of  positive  law,  the  law  must  be 
substantially  complied  with  in  every  material  particular. 
If  a  court  not  having  jurisdiction  over  the  real  estate  in 
question  should  order  a  sale,  this  action  would  be  void,  and 
the  title  of  the  ward  would  not  be  affected  by  the  deed.^® 

And  even  if  the  court  had  jurisdiction,  every  substantial 
requirement  of  the  law  must  be  fulfilled,  or  the  ward  can, 
on  arriving  at  his  majority,  avoid  the  sale  and  reclaim  his 
land." 


18 — Tracy  ▼.  Roberts,  88  Me. 
310,  51  Am.  St  Rep.  394;  BaU  v. 
Love,  78  Oa.  125. 

In  Frazler  t.  Steenrod,  7  Icywa 
339,  71  Am.  Dec.  447,  it  was  held 
that  where  the  notice  required  to 
be  published  described  the  land 
wrongly,  locating  it  in  the  wrong 
township,  the  defect  was  Jurisdic- 
tional and  the  sale  void.  And  in 
Cooper  v.  Sunderland,  3  Iowa  14, 
66  Am,  Dec.  52,  the  same  effect 
was  given  to  the  failure  of  the 
guardian  to  take  the  required 
oath.  The  correctness  of  the  lat- 
ter decision  may  well  be  doubted. 

In  Re  Livermore,  132  Cal.  99, 
84  Am.  St.  Rep.  37,  it  was  held 
that  the  court  was  without  juris- 
diction where  the  ward  died  be- 
fore the  proceedings  for  a  sale 
were  begun. 

19 — "The  burden  of  proof  to 
show  that  he  has  acquired  the  in- 
fant's title  rests  upon  the  de- 
fendant, and  he  must  establish 
the  fact  by  affirmative  evidence 
that  ev^ry  requirement  of  the 
statute  necessary  to  confer 'Juris- 
diction upon  the  court  to  order  a  I 


sale  of  the  infant's  property  has 
•been  complied  with.  In^  the  ab- 
sence of  proof  thereof,  there  are 
no  presumptions  in  such  proceed- 
ings that  material  requirements 
of  the'  statute  have  been  per- 
formed by  the  special  tribunal 
having  authority  to  act  in  the 
case.  Its  Jurisdiction  is  made 
conditional,  and  the  circum- 
stances upon  which  it  depends 
must  be  made  to  appear  by 
proof."  Ellwood  v.  Northrop,  106 
N.  Y.  172. 

Leuders  y.  Thomas,  35  Bla.  518, 
48  Am.  St  Rep.  255;  Frazler  v. 
Jeakins,  64  Kan.  615,  57  L.  R.  A. 
575;  Mantoni  y.  Purdy,  11  Minn. 
384,  88  Am.  Dec.  88;  Bachelor  y. 
Korb,  58  Neb.  122,  76  Am.  St.  Rep. 
70;  Warren  v.  Union  Bank,  167  N. 
Y.  259.  68  Am.  St  Rep.  777,  43  L. 
R.  A.  256;  Weld  v.  Johnson  Mfg. 
Co.,  84  Wise.  537. 

See,  as  to  the  effect  of  a  failure 
to  give  the  sale  bond,  the  note, 
Ann.  Cas.  1913  D  190;  also  Rich- 
elson  V.  Mariette,  34  S.  D.  &73, 
Ann.  Cas.  1917  A  883. 
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The  rule  eaveat  emptor  applies  so  far  as  to  require  the 
purchaser  to  see  to  it  that  the  record  of  the  court  shows 
the  fulfillment  of  every  condition  prescribed  by  the  law. 
He  is  not,  however,  bound  to  examine  into  irregularities 
not  appearing  of  record,  nor  is  he  responsible,  or  his  title 
affected,  by  any  subsequent  misuse  of  the  proceeds  of  the 
sale  by  the  guardian,  unless  he  is  a  party  to  such  irregu- 
larities or  to  such  misuse  of  the  money,  or  had  knowledge 
of  them  before  paying  his  money.^o 

Even  if  the  sale  should  be  so  defective  as  to  be  subject 
to  avoidance  by  the  ward,  he  may,  after  coming  of  age, 
ratify  and  confirm  it,  so  as  to  perfect  the  title  of  the  buyer. 
And  if  the  buyer  made  the  purchase  and  has  paid  the  price 
in  good  faith,  and  the  ward  after  coming  of  age  has  re- 
ceived the  benefit  of  the  purchase,  he  is  estopped  to  avoid 
the  sale.2i 

The  purchaser  also,  if  he  discovers  any  irregularities  in 
the  proceeding  for  the  sale,  is  entitled  to  refuse  to  complete 
the  purchase,  as  he  can  not  justly  be  required  to  pay  for  a 
doubtful  title.22 

But  as  against  a  mere  collateral  attack,  that  is,  in  any 
other  proceeding  than  a  direct  one  to  avoid  the  sale,  the 
deed  will  be  treated  as  valid  if  the  sale  was  ordered  and 
confirmed  by  the  court  having  jurisdiction.^^ 


20— Fitzgibbon  v.  Lake,  29  111. 
165,  81  Am.  Dec.  302. 

21 — Tracy  v.  Roberts,  88  Me. 
310,  51  Am.  St.  Rep.  394;  Hobbs 
V.  Nasbvllle  R.  Co.,  122  Ala.  602. 
82  Am.  St.  Rep.  103;  Penn  v. 
Heisey,  19  111.  295,  68  Am.  Dec. 
597;  Deford  v.  Mercer,  24  Iowa 
118,  92  Am.  Dec.  460;  Boyer  v. 
East,  161  N.  Y.  580,  76  Am.  St. 
Rep.  290. 

Contra,  Dellinger  v.  Foltz,  93 
Va.  729. 

22 — ^Morrls  v.   Goodwin,  1  Ind. 


Ap.  481;  Mattingly  y.  Read,  3 
Mete.  (Ky.)  524,  79  Am.  Dec.  565; 
Hubacbeck  y.  Miaxbass  Security 
Banrk,  117  Minn.  163,  Ann.  Cas. 
1913  D  187. 

23 — ^Arrowsmlth.  y.  Gleason,  129 
U.  S.  86,  following  Arrowsmlth  y. 
Harmening,  42  Ohio  St  254; 
Daugbtry  y.  Thweatt,  105  Ala. 
615,  53  Am.  St.  Rep.  146;  Scarf  y. 
Aldrlch,  97  Cal.  360,  33  Am.  St. 
Rep,  190;  Young  y.  Lorain,  11  IlL 
624,  Am.  Dec.  463;  Field  y.  Peo- 
ples, 180  m.  376;  Walker  y.  Hill. 


MORTGAGE,  LEASE  OR  PURCHASE  OF  WARD'S  LAND     429 


If  a  guardian  himself  buys  the  property  at  his  guardian's 
sale,  whether  directly  or  indirectly,  the  purchase  is  void- 
able, and  the  ward  may  hold  him  as  a  trustee  of  the  land, 
even  if  the  purchase  was  made  without  actual  fraudulent 
intent^* 

§  158.  A  guardian's  power  to  mortgage,  lease  or  pur- 
chase real  estate.  The  guardian  has  no  inherent  power  to 
make  a  mortgage  of  the  ward's  real  estate.  But  in  many 
jurisdictions  power  to  do  so  is  conferred  upon  him  by 
statute,  upon  his  obtaining  an  order  from  the  proper  court. 
When  the  authority  is  so  conferred  the  statute  must  be 
strictly  followed.  As  to  the  incidents  of  this  power,  the 
decisions  generally  follow  those  on  the  power  to  sell  land.^^^ 


Ill  Ind.  223,  235,  393;  Eliason  v. 
Broxmenburg,  147  Ind.  248;  Pars- 
ley T.  Hayes,  22  Iowa  11,  92  Am. 
Dec.  350;  Palmer  y.  Oakley,  2 
Dougl.  (Mich.)  438,  47  Am.  Dec. 
41;  Cox  V.  Boyce,  152  Mo.  576,  75 
Am.  St.  Rep.  483;  Hughes  y. 
Qoodale,  26  Mont.  93,  91  Am.  St. 
Rep.  401;  Myers  y.  McGayock,  39 
Neb.  843.  42  Am.  St.  Rep.  627; 
Williams  y.  Harrington,  11  Ired. 
li.  (N.  C.)  616,  53  Am.  Dec.  421; 
Morrison  v.  Nellis,  115  Pa.  St.  41; 
Tafflnder  y.  Merrell,  95  Tex.  95, 
93  Am.  St.  Rep.  814. 

On  the  other  hand,  the  Nefw 
York  court  of  appeals  said  in  a 
recent  case:  "If  it  be  said  that 
the  court  before  which  this  pro- 
ceeding-was taken  was  a  court  of 
general  Jurisdiction,  still,  as  the 
proceeding  does  not  fall  within 
the  ordinary  proceedings  of  a 
court  of  common  law,  its  Juris- 
diction is  yet  special  and  limited, 
wholly  dependent  upon  the  stat- 
ute; and  no  presumption  can  be 
indulged  in  favoring  that  particu- 
lar jurisdiction.    In  that  class  of 


cases  the  statute  must  be  strictly 
pursued,  whatever  jurisdiction 
the  court  may  possess."  Warren 
y.  Union  Bank,  157  N.  Y.  259,  68 
Am.  St.  Rep.  777,  43.  L.  R.  A.  256. 

24— Be  Tanner's  estate,  218  Pa. 
St  861;  Frazier  y.  Jeakins,  64 
Kan.  615,  57  U  R.  A.  575;  Wlalker 
y.  Walker,  101  Mass.  169;  Davoue 
y.  Fanning,  2  Johns.  Ch.  (N.  Y.) 
252;  Horton  t.  Maine,  22  R.  I. 
126;  Winter  y.  Truax,  87  Mich. 
324,  24  Am.  St.  Rep.  160;  Bums 
y.  Cooper,  72  C.  C.  A.  25. 

It  was  said  in  El  rod  y.  Lancas- 
ter, 2  Head  (Tenn.)  571,  that  "the 
gruardian  may  purchase;  although 
his  conduct  will  be  watched  with 
jealousy,  yet  if  it  be  manifest  that 
he  acted  fairly,  with  the  utmost 
good  faith,"  and  without  any  in- 
tent to  gain  any  benefit  for  him- 
self at  the  ward's  expense,  the 
purchase  will  be  held  valid;  but 
this  statement  is  hardly  reconcil- 
able with  the  general  current  cf 
decision  as  shown  in  the  forego- 
ing citations. 

25— U.  S.  Mortgage  Co.  v.  Sper- 
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The  guardian^s  general  power  of  control  over  the  ward'a 
property,  and  his  duty  to  produce  an  income  from  it,  in- 
volve the  right  to  make  leases  for  a  period  not  esctending 
beyond  his  term  of  office;  but  if  the  guardianship  termin- 
ates, either  by  expiration  of  the  term  or  for  other  causes, 
the  lease  becomes  revocable  by  the  ward  or  the  succeeding 
guardian,  as  the  case  may  be.^^ 

While  it  has  been  held  in  England  that  the  guardian  may 
buy  real  estate  with  the  ward's  funds,  if  it  is  manifestly 
for  his  advantage,  and  so  change  the  ward's  estate  from 
personal  to  real,  the  American  courts  have  commonly  held 
that  the  guardian  has  no  such  power,  unless  the  purchase 
be  ordered  by  the  court  under  statutory  authority.  If  he 
makes  such  a  purchase,  the  ward  has  the  election  at  his 
majority  to  hold  the  land,  or  to  repudiate  the  purchase  and 
demand  the  money.^^ 

§  159.    The  guardian's  contracts  and  cDvenants.     The 

prevailing  doctrine  is  that  a  guardian  has  no  power  to 
make  a  contract  binding  upon  the  ward  or  upon  his  estate. 


ry,  138  U.  S.  313;  Battell  v.  Tor- 
rey,  65  N.  Y.  294;  Warren  v. 
Union  Bank,  167  N.  T.  259,  68  Am. 
St  Rep.  777,  43  U  R.  A.  256;  Da- 
vidson Y.  Wampler,  29  Mont  61; 
Tnitch  V.  Bunnell,  11  Ore.  68,  50 
Am.  Rep.  456. 

As  to  a  pledge  by  a  guardian  of 
the  ward's  bank  stock  to  secure  a 
loan,  see  Re  Hynd's  estate,  183 
Pa.  St  260. 

26—2  Kent's  Com.  228;  Emer- 
son V.  Spicer,  46  N.  Y.  594;  Jack- 
son V.  O'Rourke,  71  Neb.  418. 

And  a  lease  given  by  a  guar- 
dian in  socage,  whose  office  ex- 
pires when  the  infant  reaches 
fourteen,  terminates  at  that 
time.    Snook  v.  Sutton,  10  N.  J.  L. 


133;  Emerson  v.  Spicer,  46  N.  Y. 
594. 

But  an  "oil  lease"  amounts  to 
a  sale  of  the  substance  of  the 
real  estate,  and  can  not  be  made 
without  an  order  of  court  Re 
Stoughton,  88  Pa.  St  198;  Wlilson 
V.  Youst,  43  W.  Va.  826,  39  L.  R. 
A.  292. 

It  has  recently  been  held  that 
a  statute  empowering  guardians 
to  make  mine  leases  extending 
beyond  the  ward's  minority  is  un- 
constitutional. Tierney  Coal  Com- 
pany V.  Kash,  108  Ky.  815,  4  A.  L. 
R.  1540  and  note. 

27— Boissean  v.  Boissean,  79 
Ya.  78,  62  Am.  Bep.  616;  Re  Bol- 
ton,  159  N.  Y.   129,  affirmdng  20 
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however  proper  and  beneficial  the  contract  may  be;  but 
that  contracts  made  by  him  impose  a  personal  liability  upon 
himself,  and  his  protection  from  loss  lies  in  his  right  to 
charge  the  expenditures  to  the  ward's  estate  in  his  ac- 
count.^^  This  may  seem  at  first  thought  a  strange  and 
unjustifiable  rule;  but  the  argument  by  which  it  is  sup- 
ported is  entirely  sound.  The  other  party  to  the  contract 
can  not  be  expected  to  know  anything  about  the  condition 
of  the  ward's  estate,  and  he  may  fairly  claim  to  hold  liable 
the  man  with  whom  he  has  dealt;  while  it  is  the  guardian's 
business  to  know  the  condition  of  his  ward's  estate,  and 
whether  it  will  bear  the  particular  expenditure ;  if  the  estate 
is  able  to  meet  the  debt,  the  guardian  is  protected  by  charg- 
ing the  expenditure  in  his  account;  and  if  it  should  turn 
out  to  be  insufiicient,  the  guardian  should  bear  the  loss 
rather  than  the  outside  party  who  trusted  to  his  contract. 

The  only  case  of  injustice  would  be  where  the  ward's 
estate  was  ample,  but  collection  can  not  be  made  from  the 
guardian  himself.  To  overcome  that  possible  hardship,  it 
has  been  held  or  provided  by  statute  in  some  jurisdictions 
that  a  contract  properly  made  by  the  guardian  in  the  ful- 
fillment of  his  ofiice  imposes  direct  liability  upon  the  ward's 
estate.2» 

In  harmony  with  the  general  rule  as  to  contracts,  the 
covenants  contained  in  a  guardian's  deed  bind  the  guardian 
only,  and  not  the  ward's  estate.'®    An  after-acquired  title 


Misc.     (N.   T.)     532;     Schetb  y. 
Thompson^  23  Utah  564. 

28-~Latlirop  t.  Daffield,  1S4 
Mlcli.  485;  Fii^  y.  McCarthy,  96 
Cal.  484.  31  Am.  St  Rep.  237; 
McKee  y.  Hunt,  142  Gal.  526; 
Howard  y.  Cassels,  105  Oa.  416,  70 
Am.  St.  Rep.  44;  Nichols  y.  Sar- 


weU,  126  Mkss.  366;  Ide  y. 
Brown,  178  N.  Y.  26;  Fessenden 
y.  Jones,  7  Jones  L.  (N.  C.)  14, 
75  Am.  Dec.  445;  Shepard  y.  Han- 
son, 9  N.  D.  249;  Andnis  y.  Blaz- 
zard,  23  Utah  233,  54  L..  R.  A.  354. 
29--McCoy  y.  Lane,  66  Neb.  847; 
Price's  Appeal,  117  Pa.  St  410. 


gent,  125  111.  309,  8  Am.  St  Rep.  j  30— Chestnut  v.  Tyson,  105  Ala. 
878;  Porster  v.  Puller,  6  M2ass.  58,  '  149,  53  Am.  St  Rep.  101;  Young 
4  Am.  Dec.  87;   Wallls  y.  Bard-  j   y.  Lorain,  11  lU,  624,  52  Am.  Dec. 
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of  the  ward  will  not,  therefore,  be  divested  by  the  deed. 
The  usual  form  of  covenant  in  a  guardian's  deed,  as  in  those 
of  executors,  administrators  and  trustees,  is  simply  that 
the  guardian  has  good  power  to  sell,  and  that  he  will  defend 
the  title  conveyed  against  any  other  title  emanating  from 
hinL   There  is  no  implied  covenant  as  to  the  ward's  title. 

§160.  Rdease^  waiver  or  compramise  of  the  ward's 
claims.  A  guardian  has  no  power  to  relinquish,  abandon  or 
release,  without  consideration,  any  right  or  interest  of  the 
ward,  nor  to  bind  him  by  admissions  contrary  to  his  inter- 
est ;  nor  can  the  ward  be  divested  of  such  rights  by  waiver 
of  the  guardian,  or  by  estoppel  resting  on  his  acts  or 
omissions.s^    3ut  where  the  ward  has  an  election  between 


463;  Webster  v.  Conley,  46  lU.  13, 
92  Am.  Dec.  234;  Whiting  v. 
Dewey,  15  Pick.  (Mass.)  428. 

If  a  guardian  makes  a  contract 
to  sell  land  without  legal  author- 
ity, and  covenants  to  make  a  good 
and  sufficient  deed,  he  is  person* 
ally  liable  on  the  covenant  Mason 
V.  Caldwell,  10  111.  196,  48  Am. 
Dec.  330. 

Where  a  guardian  by  mistake 
included  in  his  deed  land  not  be- 
longing  to  the  ward,  he  is  per- 
sonally liable  on  the  covenants 
of  title.  Holyoke  v.  Clark,  54  N. 
H.  578. 

A  covenant  of  good  right  to  sell 
estops  the  guardian  from  after- 
ward setting  up  his  own  prior 
title.  Heard  v.  Hall,  16  Pick. 
(Mass.)   457. 

31--Smith  v.  Dibbell,  31  Tex. 
239,  98  Am.  Dec.  526;  Swarthout 
y.  OurtiB,  5  N.  T.  302,  55  Am.  Dec. 
845. 

A  guardian  can  not  bind  the 
ward  by  a  confession  of  judgment, 
Metcalfe  v.  Alter,  31  La.  Ann. 
889;  or  by  a  consent  decree.  Bras- 


well  V.  Downs,  11  Fla.  62;  Bear- 
inger  y.  Pelton,  78  Mich.  109. 

A  guardian  can  not  make  a 
stipulation  admitting  in  evidence 
facts  oocurring  since  the  pen- 
dency of  the  suit,  and  not  legally 
admissible.  Wood  v.  Truax,  39 
Mich.  628. 

A  guardian  can  not  waive  the 
bar  of  the  statute  of  limitations 
which  has  already  run.  Clement 
V.  Sigur,  29  La.  Ann.  798.  Nor 
can  he  waive  notice  to  a  ward  of 
proceedings  In  the  settlement  of 
an  estate.  Wade  v.  Bridgewall, 
38  Miss.  420.  • 

A  guardian  can  not  consent  to 
executors  making  partition  of  an 
ancestor's  estate  without  order  of 
court  or  power  under  the  will. 
Jones  v.  Massey,  9  S.  Car.  376. 

W^ere  an  order  has  been  made 
in  chancery  for  the  payment  of 
money  into  court  for  the  ward, 
the  guardian  can  not  accept  a 
deed  of  land  In  lieu  thereof.  West- 
brook  V.  Comstock,  Walk.  (Mich.) 
314. 
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alternative  rights  or  remedies,  the  guardian  can  exercise 
the  necessary  election  on  his  behalf  .^^ 

But  the  right  of  a  widow  to  elect  between  her  dower  and 
a  testamentary  provision  in  lieu  thereoP^  is  personal  to  her- 
self and  the  election  can  not  be  made  for  an  insane  widow 
by  her  conservator  or  guardian.^^  But  the  court  having 
jurisdiction  over  her  affairs  may  make  such  election  for 
her,  or  validate  the  guardian's  election  by  its  approval.^*^ 

And  where  the  ward  has  claims  which  are  a  matter  of 
fair  dispute,  the  guardian  has  authority  to  submit  them 
to  arbitration,  or  to  make  a  reasonable  bona  fide  com- 
promise.*® 

§161.  The  guardian's  power  in  another  state.  A  guard- 
ian appointed  by  the  courts  of  one  state  has  no  authority 
over  the  ward's  person  or  property  in  another  state,  except 
such  as  is  allowed  by  the  comity  of  that  state  as  expressed 
through  its  legislation  or  by  its  courts.  This  necessarily 
follows  from  the  fact  that  the  guardian's  authority  rests 


A  minor  can  not  be  estopped 
by  tlie  silence  of  hla  guardian 
while  one  Is  encroacblng*  upon 
his  rights.  Shamlelfer  r.  Coun- 
cil Grove  Peerless  Mm  €k>.,  18 
Kan.  32. 

A  guardian  can  not  defeat  the 
title  of  the  ward  to  lands  im- 
properly sold  by  the  administra- 
tor for  division,  by  his  receipt  of 
a  share  of  the  price.  Whitehead 
V.  Jones,  56  Ala.  152. 

But  declarations  by  the  guar- 
dian at  the  time  he  acquired 
property  may  be  admissible 
against  the  ward  as  a  part  of  the 
rea  gestae,  Tenney  v.  Evans,  14 
N.  H.  343,  40  Am.  Dec.  194. 

32 — Maclay  v.  Equitable  Soc., 
162  U.  S.  499. 

*'The    power    of    guardians    to 


make  an  election  on  behalf  of 
their  wards  has  been  pretty  lib- 
erally construed  in  Massachusetts, 
when  otherwise  the  wards  would 
lose  important  rights."  Warfield 
V.  FIsk,  136  Mass.  220. 

33— See  ante,  §  107. 

34--€lark  v.  Boston  Safe  De- 
posit Co.,  116  Me.  450,  L.  B.  A. 
1918  B  884;  Kennedy  v.  Johnston, 
65  Pa.  St  451,  3  Am.  Rep.  650. 

35 — ^Hardy  v.  Richards,  98  Miss. 
625,  35  L.  R.  A.  (N.  S.)  1210  and 
note;  Re  Connor,  254  Mo.  65,  49  L. 
R.  A.  (N.  S.)  1108. 

36— Maclay  v.  Equitable  Soc, 
152  U.  S.  499;  Torrey  v.  Black  58 
N.  Y.  185;  Malprass  v.  Graves,  111 
Ga.  743. 

By  the  Illinois  and  Kentucky 
statutes    requiring    any    compro- 
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on  the  force  of  positive  law,  which  can  have  no  effect  be- 
yond the  territory  of  the  law-makingr  power. 

But  the  tendency  of  modem  statutes  and  decisions  is  to 
defer  to  the  law  of  the  domicil,  and  to  support  the  authority 
of  the  guardian  appointed  there.  In  the  exercise  of  such 
comity  the  authority  of  a  foreign  guardian  over  the  person 
of  his  ward  will  often  be  enforced,  and  funds  in  the  hands 
of  a  local  guardian,  not  of  the  domicil,  are  often  ordered  to 
be  transmitted  to  the  guardian  of  the  domicil,  or  the  local 
guardian  having  funds  is  ordered  to  pay  over  to  the  guar- 
dian of  the  domicil  sums  necessary  for  the  ward's  support 
But  the  exercise  of  such  comity  is  discretionary,  and  will 
be  refused  unless  it  will  evidently  serve  the  best  interest 
of  all  parties.37 

If  a  debtor  of  an  infant  living  in  another  state  voluntarily 
recognizes  the  authority  of  the  guardian  of  the  domicil,  and 
pa3rs  the  debt  to  him  without  suit,  he  will  be  protected  in 
so  doing,  unless  some  adverse  lien  or  claim  had  attached 
to  it  in  the  state  of  the  f  orum.»« 

The  absence  of  legal  power  in  another  jurisdiction  will 
not  excuse  a  guardian  for  abandoning  or  neglecting  rights 
of  the  ward  in  that  jurisdiction.    He  should  take  the  proper 


mise  of  the  ward's  rights  to  foe 
approved  by  the  court  "a  change 
or  modification  of  the  conunon 
law  was  intended."  Hayes  v. 
Mass.  Life  Ins.  Ck).,  126  lU.  626, 
1  L.  R.  A.  303;  Bunnell  v.  Bun- 
nell, 111  Ky.  566. 

37— Woodworth  t.  Spring,  4  Al- 
len (Mass.)  821;  Hoyt  t.  Sprague, 
103  U.  S.  613;  Morgan  y.  Potter, 
157  U.  S.  196;  Grimmett  v.  With- 
erington,  16  Arlc.  377,  63  Am.  Dec. 
66;  Earl  v.  Dresser,  30  Ind.  11,  95 
Am.  Dec.  660;  Grimes  y.  Butsch, 
142  Ind.  113;  Re  Benton,  92  Iowa 
202,  54  Am.  St.  Rep.  546;  Re  Rice, 


42  Mich.  528;  Townsend  ▼.  Ken- 
daU,  4  Minn.  412,  77  Am.  Dec.  534; 
Hanrahan  v.  Sears,  72  N.  H.  71; 
Banning  y.  Gotshall,  62  Ohio  St. 
210;  Mitchell  y.  People's  Savings 
Bank,  20  R.  I.  600. 

38— Parson  v.  Lsrman,  20  N.  Y. 
103  (which  applies  specifically  to 
executors  and  administrators,  hut 
was  cited  as  establishing  the  law 
as  to  guardians  in  WuesthofP  ▼. 
Germania  Ldfe  Ins.  Co.,  107  N.  Y* 
580) ;  Ferneau  y.  Whitford,  39  Mo. 
Ap.  311. 

But  the  defendant  cannot  "jus- 
tify a  payment  to  a  guardian  ap- 
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steps  to  secure  the  ward's  rights  by  appeal  to  the  comity 
of  the  foreign  state,  or,  if  necessary,  by  procuring  ancillary 
guardianship  therein.^^ 

§  162.    The  obligation  of  the  guardian  to  his  ward.    The 

guardian  is  required  to  exercise  that  degree  of  diligence 
and  care  in  the  performance  of  his  duties  that  a  prudent 
business  man  would  exercise  under  like  circumstances  in 
his  own  affairs.  Such  a  degree  of  strictness  is  not  to  be 
used  in  measuring  his  conduct  as  would  deter  responsible 
men  from  accepting  such  a  trust.*^^  He  is  bound  to  manage 
the  estate  himself,  and  has  no  right  to  divest  himself  of  its 
supervision  and  controL^^ 

In  the  investment  of  the  ward's  funds  the  standard  of 
the  conduct  of  the  prudent  man  in  his  own  affairs  is  hardly 
high  enough.  Even  a  prudent  man  may  sometimes  make  an 
investment  having  a  speculative  element  for  the  sake  of  a 
high  rate  of  interest  or  in  the  hope  of  an  unusual  profit; 
and  a  prudent  man  may  often  incur  some  risk  to  help  his 
friends. 

But  in  dealing  with  trust  funds,  particularly  with  those 
of  infants,  the  element  of  speculation  and  the  element  of 
favoritism  must  both  be  entirely  eliminated.^^ 


pointed  under  a  foreign  Jurisdic- 
tion, who  by  the  laws  of  the  sov- 
ereignty appointing  him  was  not 
authorized  to  receive  it"  Wuest- 
hofl  V.  Germania  Life  Ins.  Co.,  107 
N.  Y.  580. 

39 — ^Potter  v.  Hiscoz,  30  Conn. 
508. 

40— Planter  t.  FaTorlte,  107  Ind. 
291,  57  Am.  Bep.  106;  Lamar  y. 
Micou,  112  U.  S.  452;  McLean  y. 
Hosea,  14  Aia.  194,  48  Am.  Dec. 
94;  Ferguson  y.  Lowery,  54  Ala. 
510,  25  Am.  Rep.  718;  Gtott  y. 
Culp,  45  Mich.  265;  State  y.  Sle- 
yin,  93  Mo.  253,  3  Am,  St.  Rep. 


526;  Steyens  y.  Mesenre,  73  N.  H. 
293,  111  Am.  St.  Rep.  612 ;  Konig- 
macher  y.  Kimtnel,  1  Penr.  &  W. 
(Pa.)  207,  21  Am.  Dec.  874; 
Jones's  Appeal,  8  Watts  &  S.  (Pa.) 
143,  42  Am.  Dec.  282;  Windon  y. 
Stewart,  43  W.  Va,  711;  Nagle  y. 
Robins,  9  Wyo.  311. 

41— Ahrams  y.  U.  S.  P.  &  G.  Co., 
127  Wis.  579,  115  Am.  St  Rep. 
1091,  6  L.  R.  A.  (N.  S.)  575; 
Eichelberger's  Appeal,  4  Wbtts 
(Pa.)  84. 

42— Indiana  Trust  Co.  y.  €telf- 
flth,  176  Ind.  643,  44  L.  R.  A.  (N. 
S.)  896y  with  very  extenslye  note» 
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Of  course  this  rule  entirely  prohibits  the  emplojanent  of 
an  infant's  funds  in  trade,  or  in  manufacturing  or  si)ecu- 
lative  enterprises.  Even  if  an  interest  in  a  trading  concern 
should  come  to  the  infant  by  inheritance  or  otherwise,  the 
guardian  would  have  no  right  to  go  on  with  such  business, 
unless  authorized  by  order  of  court  based  on  clear  provisions 
of  statute  law.*« 

The  guardian  sustains  in  the  fullest  sense  a  trust  rela- 
tion to  his  ward.  In  all  dealings  with  the  ward's  property 
he  is  bound  to  look  only  to  the  ward's  interest.  He  will  not 
be  permitted,  therefore,  to  occupy  a  position  hostile  to  that 
of  the  ward,  or  to  pursue  personal  interests  antagonistic 
to  those  of  the  ward.  He  can  not  make  a  contract  with 
himself  so  as  to  gain  any  personal  rights  against  the  ward. 
For  any  profit  accruing  to  him  from  his  management  of  the 
ward's  affairs  he  is  bound  to  account  to  the  ward ;  and  any 
property  which  he  may  acquire  with  the  ward's  funds,  or 
in  the  course  of  the  ward's  business,  is  subject  to  a  result- 
ing trust  in  favor  of  the  ward.** 


Ann.  Cas.  1914  A  lOSS;  Scott  ▼. 
Reeves,  131  Ala.  612;  Rogers  T. 
Dickey,  117  Ga.  819;  Clark  v.  Gar- 
field, 8  AUen  (Mass.)  427. 

But  in  Nagle  v.  Robins.  9  Wyo. 
311,  the  court  sustained  a  pur- 
chase of  corporation  stock  made 
for  a  ward  who  already  owned  a 
large  interest  in  the  corporation 
to  prevent  a  hostile  interest  from 
getting  control. 

Loans  on  promissory  notes  se- 
cured by  mortgages  of  land  in 
other  states  cannot  be  regarded 
as  prima  facie  a  proper  invest- 
ment of  trust  funds,  and  a  trustee 
must  Justify  such  use  of  his  funds 
by  proof  not  only  of  good  faith, 
but  of  due  diligence  on  his  part  in 
ascertaining  the  safety  of  the  par- 


ticular investment.  State  y.  Wash- 
bum,  67  Conn.  187. 

43— Warren  v.  Dnlon  Bank,  157 
N.  Y.  259,  68  Am.  St  Bep.  777,  48 
L.  B.  A^  25e;  Eichelberger's  Ap- 
peal, 4  Watts  (Pa.)  84. 

44— Story  Eq.  Jur.,  S  317;  Fer- 
guson V.  Lowery,  54  Ala.  610,  26 
Am.  Rep.  718 ;  Short  v.  Mathis,  107 
Ga.  807;  Taylor  v.  Calvert,  138 
Ind.  67;  Fidelity  &  Deposit  Co.  ▼. 
Freud,  115  Md.  29;  Hayward  v. 
Ellis,  13  Pick  (Mass.)  272;  Pat- 
terson V.  Booth,  103  Mo.  402; 
French  v.  Currier,  47  N.  H.  88; 
Thornton  v.  Gilman,  67  N.  H.  392; 
Spelman  v.  Terry,  74  N.  Y.  448; 
Re  Tanner's  Estate,  218  Pa.  St 
361;  Wade  v.  Pulsifer,  64  Vt  46; 
Hutson  V.  Jenson,  110  Wis.  26. 
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It  followB  that  if  a  gruardian  has  himself  used  the  ward's 
funds  in  his  own  business,  he  will  be  charged  with  all  the 
profits  which  he  has  made  therefrom,  or  with  legal  interest, 
as  the  ward  may  elect,  or  as  may  be  most  to  his  advantage ; 
and  if  the  guardian  has  converted  the  ward's  property  to 
his  own  use,  the  ward  has  the  option  to  repudiate  the  trans- 
action and  hold  the  guardian  to  account  as  if  the  conversion 
or  change  had  not  been  made,  or  to  afiirm  it  and  claim  the 
resulting  benefits.*** 

The  courts  also  consider  it  grave  misconduct  for  the 
guardian  to  invest  the  ward's  funds  in  his  own  name,  and 
still  more  so  to  mingle  them  with  his  own  funds.  The 
ward's  funds  should  be  ^'earmarked,"  either  by  investing  or 
depositing  them  in  the  name  of  the  ward,  or  at  least  in  the 
name  of  the  guardian  as  guardian  of  the  ward  specifically 
named.  If  any  funds  which  the  guardian  has  mingled  with 
his  own  are  lost,  he  will  be  held  liable  for  them  without 
proof  of  any  other  negligence.*^ 


See  also  the  cases  cited  In  note 
24. 

The  rale  stated  In  the  text  will 
not  be  applied  so  strictly  as  to 
prevent  a  guardian  from  recover- 
ing for  necessary  goods  bought 
ftom  his  own  store  at  the  regular 
price.  Moore  v.  Shields,  69  N.  C. 
50. 

45— Chanslor  v.  Chanslor,  74  Ky. 
663;  €k)ff  v.  Goff,  123  Ky.  73;  Mar- 
tin v.  Davis,  80  Wis.  376;  Re  Dow, 
133  Cal.  446;  Scheib  v.  Thompson, 
23  Utah  564.  See  Moyer  t.  Fletch- 
er, 56  Mich.  588. 

46~Be  Noble's  Estate,  178  Pa. 
St«  460;  Bane  y.  Bane,  120  Cal. 
633,  65  Am.  St.  Rep.  197;  Forbes 
V.  Ware,  172  Mass.  306;  Coffin  v. 
Bramlett,  42  Miss.  194,  97  Am. 
Dec.  449;  Knowlton  v.  Bradley,  17 
N.  H.  458,  43  Am.  Dec.  609;  Stan* 


ley's  Appeal,  8  Pa.  St  431,  49  Am. 
Dec.  630;  Hall  v.  Turner,  78  Vt 
62,  61  Am.  Dec.  763. 

"The  rule  may  be  technical  and 
arbitrary  to  some  extent,  but  it  is 
based  upon  the  soundest  princi- 
ples of  practical  business  and  in- 
tegrity and  approved  by  the  high- 
est courts  of  this  country  and  of 
England,  with  such  unanimity  of 
Judgment  as  to  make  it  an  estab- 
lished principle  of  law,  that  if  a 
guardian  deposits  the  money  in 
his  hands  belonging  to  the  heirs 
in  a  bank  in  his  own  name  and 
to  his  own  credit,  without  any 
earmarks  or  indicia  to  distin- 
guish it  as  thei  money  of  the  heirs, 
or  of  the  estate,  or  trust  funds, 
and  the  bank  fails,  it  will  be  held 
to  be  his  own  personal  loss  and 
not  that  of  the  heirs.    No  circum* 
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§  163.  Hie  gvardian^s  accounts.  On  reachinfir  majority 
the  ward  has  the  legal  rifirht  himself  to  settle  the  accounts 
of  the  guardianship  with  the  guardian,  and  by  his  release 
to  discharge  him  from  further  liability.-*^ 

But  the  considerations  which  throw  suspicion  dpon  a 
contract  between  guardian  and  ward  made  soon  after  the 
ward's  majority  apply  with  at  least  equal  force  to  a  settle- 
ment of  the  guardian's  account  agreed  upon  between  them ; 
and  the  courts  will  not  sustain  such  a  settlement  as  a  bar 
to  the  ward's  rights  unless  it  is  clearly  shown  that  the 
settlement  was  a  fair  one,  and  that  the  ward  acted  in 
entire  freedom  from  the  guardian's  influence,  and  upon 
full  knowledge  as  to  the  facts  and  his  rights  thereupon.^^ 


stances  wiU  Justify  It  if  sucli  is 
the  character  of  the  deposit  It  is 
not  a  question  of  good  faith  or 
of  integrity;  it  is  a  question  of 
naked  fact,  which  determines  its 
character."  Booth  v.  Wilkinson, 
78  Wis.  662,  23  Azn.  St  Rep.  443. 
So  in  State  v.  Greensdale,  106 
Ind.  364,  65  Am.  Rep.  763,  a 
guardian  who  had  accepted  as 
part  of  the  ward's  estate  a  note 
payable  to  his  predecessor  indi- 
vidually was  held  to  have  taken  it 
at  his  own  risk. 

But  in  Virginia,  where  the 
guardian  deposited  money  in  his 
own  name,  but  without  mingling 
it  with  his  own  funds,  and  it  was 
lost  by  the  general  collapse  of 
the  war,  the  form  of  the  deposit 
not  affecting  it,  he  was  held  not 
liable.  Parsley  v.  Martin,  77  Va, 
376,  46  Am.  Dec.  733. 

In  Barney  v.  Parsons,  54  Vt 
623,  48  Am.  Dec.  94,  a  guardian 
who  had  lent  some  of  his  own 
money  and  some  of  the  ward's, 
and  taken  a  single  note  payable 


to  himself,  was  held  not  liable  for 
the  loss  of  the  money  by  the  bank- 
ruptcy of  the  nuaker  where  he  had 
kept  a  full  record  of  the  interest 
of  the  ward  in  the  note. 

47— Be  Alexander,  16e  Pa.  St 
868;  Davenport  y.  Olmstead  43 
Conn«  75;  Ela  v.  Ela,  84  Me.  423; 
Boynton  y.  Dyer,  18  Pick.  (Mass.) 
1,  8,  note;  Brown  y.  Snell,  57  N. 
Y.  286;  Forbes  v.  Reynard,  118 
App.  DiY.  (N.  Y.)  306. 

48— Banm  y.  Hartman,  226  m. 
160,  17  Am.  St  Sep.  246;  Carter 
V.  TIce,  120  ni.  277;  Gillette  v. 
Wiley,  126  111.  310,  9  Am.  St  Rep, 
687;  Ferguson  y.  Lowery,  54  Ala« 
510,  25  Am.  Rep.  718;  Willis  y. 
Rice,  141  Ala.  168,  109  Am.  St 
Rep.  26;  Short  y.  Mathis,  107  Gcl 
807;  Van  Rees  y.  Witzenberg,  112 
Iowa  30;  Aaron  y.  Mandel,  78  Ky. 
427,  39  Am.  ReiK  248;  McConkey 
Y.  Ck)ckey,  69  Md.  286;  Harrison 
V.  Harrison,  21  N.  M.  372,  L.  R.  A. 
1916  E  854  and  note;  Douglass  ▼. 
Ferris,  138  N.  Y.  192,  34  Am.  St 
Rep.  435;  Say  y.  Bamee,  4  Serg. 
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It  is  also  true  that,  upon  a  change  of  guardians,  the  new 
guardian  ha?  the  power  and  owes  the  duty  of  procuring  an 
account  from  his  predecessor  and  collecting  the  balance 
due  thereon.  But  the  new  guardian,  appointed  by  the 
probate  court  and  acting  in  a  sense  as  his  representative, 
would  be  guilty  of  a  grave  dereliction  of  duty  if  he  assumed 
to  adjust  the  account  himself,  instead  of  having  it  sub- 
mitted to  the  court  and  settled  by  it. 

The  usual,  therefore,  and  the  only  proper  way  for  the 
guardian  to  render  his  account  is  by  filing  it  in  the  court 
by  which  he  was  appointed,  and  procuring  its  approval  by 
that  court. 

The  courts  of  equity  and  the  probate  courts  have  each 
inherent  jurisdiction  of  the  matter  of  guardian's  accounts, 
and  in  the  absence  of  statute  or  settled  local  practice  the 
ward  may  proceed  in  either  court.  But  the  modem  prac^ 
tice  is  to  adjust  such  accounts  in  the  probate  court,  unless 
other  elements  than  those  of  ordinary  account  are  to  be 
adjusted. 

§  164.  Annual  accounts  and  final  accounts.  Two  kinds 
of  accounts  are  commonly  required  of  guardians  as  of 
other  probate  trustees;  the  annual  account,  and  the  final 
account  upon  the  termination  of  the  trust.  It  is  usually 
required  by  statute  or  by  probate  practice  that  the  guardian 
shall  at  least  once  a  year  file  in  court  an  account  of  his 
trust  to  that  time.  But  such  annual  accounts  have  not  the 
characteristics  of  a  lis  inter  partes.  The  party  in  interest 
is  still  a  minor,  the  person  appointed  by  law  to  care  for  his 
interests  is  in  this  respect  the  adverse  party,  there  is  usually 
no  requirement  of  notice  and  hearing,  and  the  account  is 
required  primarily  for  the  information  of  the  court,  so 


&  R.  (Pa.)  112,  8  Am.  Dec.  679; 
Han  V.  Turner,  78  Vt  62;  Waller 
y.  Armistead,  2  Leigh  (Va.)  11, 
21  Am.  Dec.  594. 


And  see  Daniel  v.  Talon,  53 
Okla.  666,  4  A.  L.  R.  704. 

In  Hayes  v.  Parker,  41  N.  J.  Eq, 
630,  tlie  ward  was  not  permitted 
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that  it,  as  well  as  interested  parties,  may  be  informed  as 
to  the  situation  of  the  estate  and  the  conduct  of  the  gfuar- 
dian.  The  statement  of  such  account  is  not,  therefore,  rea 
judicata,  and  on  final  account  the  ward  has  a  right  to  in- 
vestigate the  guardian's  dealings  with  the  estate  from  tiie 
beginning.  But  the  annual  settlements  are  prima  fade 
evidence  of  the  state  of  the  account.  And  it  is  evident 
that,  as  to  the  receipts  with  which  the  guardian  charges 
himself,  and  as  to  the  expenses  and  compensation  which 
he  claims,  the  annual  accounts  would  practically  be  con- 
clusive against  him,  though  not  as  against  the  ward.^^ 

On  the  other  hand,  when  the  final  account  is  filed  tiie 
ward  either  is  of  age,  or  is  represented  by  a  new  guardian 
charged  with  protecting  his  interests,  notice  is  always  re- 
quired to  be  given  and  a  formal  hearing  had  on  the  ap- 
proval of  the  account,  and  the  settlement  of  the  final  account 
constitutes  a  judgm^it  conclusive  between  the  ward  on 
one  side  and  the  guardian  and  his  sureties  on  the  other, 
which  can  only  be  impeached  by  proof  of  fraud  or  such 
other  facts  as  would  affect  or  invalidate  the  judgments  of 
other  courts.*^^ 


to  maintain  a  biU  In  equity  for 
an  account  after  settlement  made 
by  him,  although  he  was  under 
age  at  the  time  of  the  settlement. 
It  appearing  that  he  had  deceived 
his  guardian  as  to  his  age,  and 
that  the  latter  had  acted  with  en- 
tire good  faith  and  fairness. 

49 — State  y.  Peckham,  136  Ind. 
198;  Blake  v.  Pegram,  101  Mass. 
592 ;  Butler  v.  Legro,  62  N.  H.  360, 
13  Am.  St.  Rep.  573;  Re  Hawley, 
104  N.  Y.  250;  Yeager's  Appeal, 
34  Pa.  St.  173;  WWlis  v.  Fox,  25 
Wis.  646. 

The  annual  accounts  may  bind 
the  guardian,  but  they  can  have 
no  such  effect  against  the  ward. 


Yeager's  Appeal,  84  Pa.  St.  173. 

The  annual  account  was  held 
conclusive  against  the  guardian 
in  Coffin  v.  Bramlett,  42  Miss.  194, 
97  Am.  Dec.  449. 

50--^Brald6n  t.  Mercer,  44  Oliio 
St.  889;  Re  Wells,  140  Cal.  349; 
Ryan  v.  People,  165  111.  143;  Cas- 
tetter  v.  State,  112  Ind.  445;  Knox 
y.  Kearns,  73  Iowa  286;  Rice  t. 
Wilson,  129  Mich.  520;  Jacobson 
y.  Anderson,  72  Minn.  426;  May  y. 
May,  189  Mo.  489;  Com.  y.  Moltz, 
10  Pa.  St  527,  51  Am.  Dec.  499; 
Shallenberger's  Appeal,  21  Pa.  St. 
337;  Scoyille  y.  Brock,  75  Vt  243, 
79  Vt.  449,  118  Am.  St  Rep.  975. 

Byen  the  final  account  may  te 
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§165.    The  form  and  contents  of  the  acconnit.     The 

guardian's  account  should  commonly  be  in  the  form  of  an 
ordinary  bookkeeper's  balanced  account,  with  all  the 
charges  against  the  guardian  upon  one  side,  the  credits 
to  which  he  is  entitled  on  the  other,  and  a  final  bal- 
ance indicating  the  amount  of  the  funds  for  which  he  is 
then  chargeable. 

The  regular  and  proper  course  is  to  begin  the  account 
by  charging  the  guardian  with  the  amount  of  personal 
property  which  appears  upon  the  inventory,  if  the  account 
is  the  first  one  filed  since  the  inventory,  and  otherwise  with 
the  balance  as  it  appears  on  the  previous  account.  If  cer- 
tain property  has  been  sold  for  more  than  the  inventory 
price,  the  resulting  profit  should  be  charged  against  the 
guardian  as  a  receipt;  if  certain  property  has  been  sold 
for  less  than  the  inventory,  or  has  been  lost  or  worn  out, 
the  guardian  should  credit  himself  with  such  depreciation 
or  loss.  The  records  of  the  court  will  thereupon  show  the 
complete  course  of  the  estate  from  the  inventory  to  the 
final  account. 

To  the  amount  of  the  inventory  should  be  added,  on  the 
debit  side  of  the  account,  all  sums  which  have  been  re- 
ceived by  the  guardian  as  income,  profits,  or  in  any  other 
way.  No  irregularity  as  to  the  source  or  manner  of  re- 
ceipt will  excuse  the  guardian  from  accounting  for  sums 


opened  for  fraud  in  conceaUng 
property  or  in  concealing  mate- 
rial facts  from  the  court.  La- 
taillade  v.  Orena,  91  Cal.  665,  25 
Am.  St.  Rep.  219;  Witt  v.  Day,  112 
Iowa  110;  Re  Moore,  112  Me.  119, 
Ann.  Cas.  1917  A  645. 

It  was  held  in  State  y.  Peckham, 
136  Ind.  198,  and  in  State  t.  Par- 
sons, 147  Ind.  579,  62  Am.  St.  Rep. 
430,  that  a  settlement  made  iby  a 


guardian  upon  resigning  his  of- 
fice, the  ward  still  being  a  minor 
and  the  guardianship  continuing, 
is  to  be  regarded  as  an  annual 
account  rather  than  as  a  final  ac- 
<;ount  within  the  above  distinc- 
tion; and  in  May  y.  May,  189  Mo. 
485,  that  a  final  account  rendered 
without  actual  notice  to  the  war<l 
should  be  treated  as  equivalent  in 
effect  to  an  annual  account. 
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actually  received  on  the  ward's  behalf .*^^ 

Any  funds  which  by  the  exercise  of  due  diligence  he 
would  have  received,  as,  for  instance,  sums  due  to  the 
ward  which  he  negligently  failed  to  collect^  or  income 
which  was  lost  by  his  failure  to  properly  invest  the  funds 
or  rent  the  real  estate,  will  also  be  charged  to  him  by  the 
court.52 

If  he  himself  was  indebted  to  the  ward's  estate,  his  duty 
to  collect  the  debt  makes  it  immediately  an  asset  by  im- 
plication of  law,  and  it  is  treated  not  as  a  mere  debt,  but 
as  a  part  of  the  ward's  estate  held  by  him  as  guardian,  and 
for  which  his  sureties  are  liable.^* 

A  puzzling  situation  often  arises  where  the  guardian  was 
previously  administrator,  executor,  or  trustee,  and  as  such 
held  trust  funds  to  which  the  ward  became  entitled  at  the 
termination  of  the  trust  If  there  is  a  failure  to  eventually 
pay  over  these  funds,  the  question  often  arises  whether  the 
default  was  as  guardian  or  in  the  previous  trust,  the  im- 
portance of  the  question  arising  from  the  fact  that  one 
set  of  sureties  may  be  liable  for  his  acts  as  guardian,  and 
another  set  for  his  acts  in  other  capacities. 

If  any  definite  act  of  transfer  has  taken  place,  of  course 
the  guardian  becomes  liable  as  such;  if  in  his  previous 
trust  he  has  credited  himself  with  the  funds  as  paid  over 
to  himself  as  guardian,  he  is  liable  as  guardian  because 


51— Porter  v.  Pillebrown,  119 
Cal.  235;  McDowell  v.  Caldwell,  2 
McCord  Eq.  (S.  C.)  43,  16  Am. 
Dec.  635;  State  y.  Peterson,  36 
Ind.  App.  269;  Hutson  t.  Jenson, 
110  Wis.  26. 

52^Potter  v.  Hlscox,  30  Conn. 
20;  Short  v.  Matbis,  107  Ga.  807; 
Alcon  v.  Coons,  42  Ind.  Ap.  537; 
Boynton  v.  Dyer,  18  Pick.  (Mass.) 
1;  Pierce  v.  Prescott,  128  Mass. 
140;  Shurtleff  v.  Rile,  140  Mass. 
213;  Cnlp  v.  Standford,  112  N.  C. 


664;  Landmesser's  Appeal,  126  Pa. 
St  115,  12  Am.  St  Rep.  854. 

Wliere  an  attorney  had  embez- 
zled $1,100  collected  hy  him  by 
suit,  the  guardian  was  held  not 
liable  for  failure  to  attempt  col- 
lection from  the  attorney  by  crim- 
inal or  diabarment  proceeding, 
there  being  no  method  of  direct 
collection.  Landmesser's  Appeal, 
aupra. 

As  to  the  standard  of  diligence 
to  be  applied,  see  ante,  notes  40 
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estopped  to  deny  the  truth  of  his  own  entry,  and  also  be- 
cause it  was  his  duty  as  ^ardian  to  enforce  pajnnent  of 
the  ward's  funds  from  the  previous  trust,  and  any  other 
guardian  presumptively  would  have  done  so.  If  the  de- 
falcation actually  occurred  during  the  period  of  the  pre- 
vious trust,  it  may  often  happen  that  the  guardian  is  liable 
in  both  capacities:  as  administrator  or  executor  because 
of  the  actual  default  committed  by  him  in  that  capacity, 
and  as  guardian  because  of  his  failure. to  take  proper  steps 
for  the  enforcement  of  the  rights  of  the  ward.*^* 

For  such  reasonable  labor  by  the  ward  as  is  incident  to 
his  training  in  habits  or  industry  or  his  position  in  the 
guardian's  family,  the  guardian  is  not  liable  to  account  to 
him;  but  if  the  labor  entirely  or  partially  compensated 
the  guardian  for  the  board  furnished  by  him  to  the  ward, 
it  should  be  taken  into  account  in  fixing  the  allowance  for 
such  board.  And  if  the  ward  regularly  worked  for  the 
guardian  so  as  to  earn  substantial  wages,  of  course  the 
guardian  will  be  liable  to  account  to  him  therefor.^^ 


42  and  44. 

53— U.  S.  P.  &  G.  Co.  v.  Smith, 
40  Ind.  Ap.  136;  Mattoon  v.  Cow- 
ing, 13  Gray  (Mass.)  387;  Sargent 
V.  Wallls,  67  Tex.  483;  Haskell  v. 
Jewell,  59  Vt  91;  Martin  v.  Davis, 
80  Wis.  376;  Hutson  v.  Jenson, 
110  Wis.  26. 

54--State  T.  THrftohonse,  80 
Conn.  Ill;  Re  Noll,  10  App.  Div. 
(N.  Y.)  356;  Re  Brtfwn,  72  Hun 
(N.  Y.)  160. 

In  Carroll  v.  Boslej,  6  Yerg. 
(Tenn.)  220,  27  Am.  Dec.  460,  It 
was  held  that  where  the  adminis- 
trator had  settled  his  estate,  and 
should  have  remitted  to  himself 
as  guardian,  but  failed  to  do  so,  he 
was  liable  as  guardian  and  not  as 
administrator.  In  State  v. 
Branch,  134  Mo.  592,  3tS  Am.  St 


Rep.  533,  and  in  Re  Swltzer,  201 
Mo.  66, 119  Am.  St  Rep.  731,  in  the 
same  situation,  it  was  held  that 
tSie  former  trustee  was  liable,  and 
the  guardian  not  liable.  With 
this  seems  to  agree  Conkey  v. 
Dickinson,  13  Mete.  (Mass.)  51. 

The  true  rule  would  seem  to  be, 
as  stated  in  the  text,  that  the  de- 
linquent should  be  liable  in  both 
capacities;  as  administrator,  for 
having  failed  to  pay  over  the 
funds  in  his  hands;  and  as  guard- 
ian, for  having  failed  to  collect 
sums  due  to  him. 

55— Haskell  v.  Jewell,  59  Vt  91; 
Phillips  V.  Davis,  2  Sneed  (Tenn.) 
520,  62  Am.  Dec.  472. 

The  guardian  must  account  for 
the  value  of  the  ivard's  labor  if  it 
has  been  a  source  of  substantial 
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On  the  credit  side  of  the  account  the  gfuardian  will  be 
allowed  all  expenses  properly  incurred  in  the  execution  of 
his  trust,  such  as  repairs,  taxes  and  insurance,  and  all  sums 
rightfully  chargeable  to  the  ward's  estate  and  paid  by  the 
guardian.  This  will  include  the  legal  expenses  of  the 
guardianship,  and  the  cost  of  any  litigation,  if  the  guardian 
has  acted  reasonably  and  prudently  for  the  ward's  interest 
in  suing  or  defending.*** 

The  primary  object  of  the  guardianship  is  to  provide 
for  the  proper  maintenance  and  education  of  the  ward ;  and 
if  the  ward  has  sufficient  means  to  make  it  proper,  or  if 
the  circumstances  make  it  necessary,  to  support  him  from 
the  estate,  proper  charges  for  board  and  education  fur- 
nished or  procured  by  the  guardian  will  be  allowed. 

Expenditures  for  the  ward's  support  should  be  limited 
if  possible  to  the  income,  and  it  has  been  held  in  England 
and  in  many  of  the  United  States  that  expenditures  in 
excess  of  income  will  not  be  allowed  unless  they  were 
ordered  by  the  court,  except  in  cases  of  extreme  necessity.*'' 
But  the  better  modem  rule  seems  to  be  that  the  limitation 
of  expenditures  for  support  to  the  income  is  merely  one  of 
caution,  and  that  such  expenditures  as  were  required  for 
the  proper  support  and  education  of  the  ward  will  be  ap- 
proved, although  they  involved  an  encroachment  on  the  prin- 


proflt  to  Wm.  •'While  guardians 
should  encourage  habits  of  indus- 
try in  their  wards,  they  have  no 
right  to  profit  by  them."  Beam's 
Appeal,  96  Pa.  St.  74. 

As  to  wages  which  the  ward  col* 
lected  and  voluntarily  spent  U];>on 
the  family  expenses  of  himself 
and  his  sisters,  see  Shurtlefl  t. 
Rile,  140  IVTass.  213. 

56 — ^Kingsbury  v.  Powers,  131 
111.  182;  Re  Tollfaro,  113  Iowa 
747;  Epperson  v.  Nugent,  67  Miss. 
45,  34  Am.  Dec.  434;  Pyatt  v.  Py- 


att,  44  N,  J.  Eq.  491. 

But  not  the  expense  of  litigation 
which  was  caused  chiefly  by  his 
o^wn  fault  Blake  y.  Pegram,  109 
Mass.  541;  Re  Mulholland,  164  Pa. 
St  441. 

67 — ^Hudson  v.  Newton,  83  Ark. 
223;  McDowell  y.  Caldwell,  2  Mc- 
Cord  Eq.  (S.  C.)  43,  16  Am.  Dec. 
685;  Villard  y.  Robert  2  Strobh. 
Bq.  (S*.  C.)  40,  49  Am.  Dec.  654; 
Beeler  y.  Dunn,  3  Head  (Tenn.) 
87,  76  Am.  Dec.  761;  Phillips  y. 
Davis,  2  Sneed   (Tenn.)    620,  62 
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cipal  of  the  fund,  and  were  not  ordered  in  advance  by  the 
eourt,*^® 

There  is  this  important  qualification  to  the  right  of  the 
guardian  to  charge  for  the  support  of  the  ward:  that  if 
the  guardian  be  also  the  ward's  father,  he  will  not  be  al- 
lowed to  charge  the  account  with  such  expenditures,  since 
it  is  the  father's  primary  duty  himself  to  support  his  minor 
child;  and  on  the  same  principle  pasrments  made  by  a 
guardian  to  the  ward's  father  for  support  will  not  be  al- 
lowed.*» 

But  if  the  father  is  so  poor  as  to  be  unable  to  support 
the  ward,  or  if  the  ward's  fortune  is  so  far  superior  to  the 
father's  means  that  he  ought  to  have  a  better  maintenance 
and  education  than  the  father  is  able  to  give  him,  the  court 
will  make  an  allowance  to  the  father  from  the  ward's 
estate.*<> 

The  courts  look  more  favorably  upon  the  claim  of  a 
widowed  mother  for  her  child's  support  than  on  that  of  the 
father;  she  is  commonly  considered  not  under  obligation 
to  support  from  her  own  resources  or  by  her  own  labor  a 
child  who  has  sufficient  means  of  his  own,  and  is  therefore 


Am.  Dec.  472;  Wlndon  v.  Stew- 
art, 43  W.  Va.  711. 

5S— ^Boyes's  ESstate,  151  OaL 
143 ;  Dayis  y.  Harkness,  6  ni.  173, 
41  Am.  Dec.  184;  Dawes  v.  How- 
ard, 4  Mass.  97;  Duffy  v.  Williams, 
133  N.  C.  195;  Cutting  v.  Sherz- 
ixiger,  40  Ore.  853;  Olsen  y. 
Thompson,  77  Wis.  666. 

For  a  full  citation  and  analysis 
of  the  cases,  see  15  Am.  &  Eng. 
Encyc,  2nd  ed.,  100-101.  It  wilt 
appear  therefrom,  as  well  as  hy 
the  cases  selected  in  note  57,  8U' 
pra,  that  the  strict  rule  is  prac- 
tically confined  to  the  southern 
states.  And  see  the  note  5  A. 
L.  R.  632. 


69— Wlndon  v.  Stefwart,  43  W. 
Va.  711;  Presley  v.  Davis,  7  Rich- 
Bq.  (S.  C.)  105,  62  Am.  Dec.  396. 

60— Watts  T.  Steele^  19  Ala.  656, 
64  Am.  Dec  207;  Bedford  v.  Bed- 
ford, 136  III.  354;  Watson  v.  Wat- 
son, 183  Ky.  516,  3  A.  L.  R.  1575 ; 
McGreary  v.  MlcGreary,  189  Mass. 
539;  Hoga  v.  Look,  15  Oratt  (Va.) 
613,  78  Am.  Dec.  635. 

But  If  the  parents  were  In  com*- 
fortable  circumstances  and  sup- 
ported their  children  In  the  family 
with  no  thought  of  changing 
therefor,  they  will  not  -be  allowed 
to  charge  for  the  past  expendi- 
tures  afterward,  when  they  be- 
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permitted  to  charge  the  ward's  estate  for  the  expenses  of 
his  board  and  education.^^^ 

If  the  guardian,  not  being  the  father,  takes  the  ward  into 
his  own  family,  or  if  he  Uves  in  the  family  of  some  relative 
who  has  assumed  a  parental  relation  to  him,  the  question  is 
one  of  more  difficulty.  Prima  facie  there  is  no  obligation 
upon  such  persons  to  support  the  ward,  and  they  may  be 
allowed  for  the  expenses  of  his  maintenance;  but  if  from 
the  relationship  of  the  parties,  the  mode  in  which  the  ward 
was  treated,  the  benefit  received  from  his  labor,  the  declara- 
tions of  the  one  caring  for  him«  and  the  other  circumstances 
of  the  case,  an  intention  not  to  charge  for  his  maintenance  is 
reasonably  to  be  imputed  to  the  qtuisi  parent,  he  will  not 

be  allowed  afterwards  to  recall  the  gift  and  claim  an  allow- 
ance.«2 


come  poor.  Be  ToUtaro,  113  Iowa 

747. 

The  father  will  not  he  allowed 
sufBcient  to  support  other  chil- 
dren and  a  second  wife  in  a  style 
suited  to  the  ward's  fortune;  to 
allow  his  ward's  proportionate 
part  of  the  cost  of  the  establish- 
ment is  the  utmost  that  will  be 
done.  McKnight  y.  Walsh»  23  N. 
J.  Eq.  136. 

61— Ellis  T.  Soper,  111  Iowa  681; 
Re  Beisel,  110  Cal.  702;  Com.  Y. 
Lee,  120  Ky.  433;  Melanefey  y*. 
O'Driscoll,  164  Mass.  422;  Re  Be- 
sondy,  32  Minn.  3S5,  60  Am.  Rep. 
679;  Guion  y.  Guion,  16  Mo.  48,  67 
Am.  Dec.  223. 

The  mother  can  only  charge  for 
actual  outlay,  not  for  her  serYlces 
in  the  care  of  a  young  child.  Kee- 
ney  v.  Henning,  64  N.  J.  Eq.  65. 

Where  she  receiYed  the  child's 
labor  and  wages,  and  had  the  use 
of  its  real  estate,  and  kept  no  ac- 
count of  credits  or  charges,  she 


Will  not  be  allowed  to  <diarge  tat 
support  Re  LiYernois,  78  MJch. 
330. 

Where  the  mother  stated  in  her 
first  annual  account  that  the 
wards  were  liYing  with  her  and 
she  should  make  no  charge  for 
their  .board  and  clothing,  her 
sureties  cannot  claim  a  credit  for 
board.  Hutson  y.  Jenson,  110  Wia. 
26. 

Whether  or  not  a  mother  is 
obliged  to  herself  support  her 
wards  haYing  property,  it  is  cer- 
tainly her  right  to  do  so;  and  her 
creditors  cannot  demand  that  she 
be  credited  with  their  support  in 
settling  her  guardianship  account. 
Hanford  y.  Prouty,  133  111.  339. 

For  an  elaborate  opinion  by  the 
Yice-chancellor,  holding  that  the 
widowed  mother's  duty  is  oo-ex- 
tensiYe  with  that  of  the  father, 
see  Ailing  y.  Ailing,  52  N.  J.  Bq. 
92.  But  this  opinion  seems  hardly 
consistent  With  the  prior  decision 


THE  GUARDIAN'S  COMPENSATION 


447 


The  items  of  expenditure  allowed  for  the  ward's  main- 
tenance and  education  differ  so  much  with  the  amount  of 
the  estate  and  the  needs  of  the  ward  that  no  general  rules 
can  be  stated.  Economy  is  not  to  be  regarded  as  the  sole 
or  primary  consideration,  but  rather  the  bringing  up  of 
the  ward  so  as  to  fit  him  for  the  position  in  life  which  he 
is  to  fill,  if  the  amount  of  his  estate  permits  it.  A  broad 
field  of  discretion  is  therefore  given  to  the  court  to  deter- 
mine the  scale  of  expenditure  which  is  proper,  in  view  of 
the  amount  of  the  ward's  estate  and  the  future  position  for 
which  he  should  be  trained. 

For  all  losses  of  funds  which  have  occurred  without  negli- 
gence on  the  part  of  the  guardian  he  is  entitled  to  credit. 
But  any  credit  claimed  for  the  loss  of  money  or  invested 
funds  will  raise  the  entire  question  of  the  exercise  by  the 
guardian  of  that  degree  of  care  which  the  law  requires  of 
him.«8 

The  last  credit  in  a  guardian's  account  will  ordinarily 
be  his  compensation  for  the  discharge  of  the  trust.    He  is 


of  the  Court  of  Errors  and  Appeal 
In  Pyatt  v.  Pyatt,  46  N.  J.  Eq.  285. 
See  also  ante,  f  140. 

es-'Gerdeg  y.  Weiser,  M  Iowa 
581,  87  Am.  Rep.  229.  Gerdes  y. 
Weieer  and  Barnes  y.  Ward,  Bus- 
bee  Eq.  (N.  C.)  93,  67  Am.  Dec. 
590.  were  cases  where  the  guard- 
ian was  a  stepfather.  McDowell 
y.  Caldwell,  2  McCord  Eq.  (S.  C.) 
43,  16  Am.  Dec.  635,  was  the  case 
of  a  brother-in-law,  and  Alexan- 
der y.  Hillebrand,  140  Mich.  490, 
112  Am.  St.  Rep.  417,  of  a  brother. 

For  an  Interesting  case  where 
payments  by  the  guardian  to  a 
step-father  were  questioned,  see 
Brown's  Appeal,  112  Pa.  St.  18. 

In  state  y.  Sleyln,  93  Mo.  253, 
3  Am.  St  Rep.  526;  Otis  y.  Hall, 


117  N.  Y,  131;  and  Abrams  y.  U. 
S,  F.  &  Q.  Co.,  127  Wis.  579,  115 
Am.  St  Rep.  1091,  5  U  R.  A.  (N. 
S.)  575,  the  guardian,  not  a  rela- 
tiye,  took  the  ward  into  his  famr 
ily  and  was  held  to  stand  in  loco 
parentis. 

Where  a  guardian  took  a  child 
from  his  mother  who  was  willing 
to  support  him  at  her  own  cost, 
and  kept  him  In  his  own  family  in 
idleness,  he  cannot  charge  for  his 
support  Chirk  y.  Clark,  8  Paige 
Ch.  (N.  T.)  152,  35  Am.  Dec.  676. 

63 — See  the  cases  cited  in  notes 
40,  42,  44  and  52. 

For  a  reyiew  of  the  cases  aris- 
ing from  inyestment  in  confeder- 
ate funds  by  guardians  in  the  con- 
federate states,  and   the  conse- 
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entitled  to  credit  himself  with  a  reasonable  compensation 
for  the  time  spent  by  him,  and  for  his  care  and  supervision 
of  the  estate.  In  some  jurisdictions  the  compensation  is  a 
fixed  commission,  prescribed  by  statute.  In  the  absence  of 
a  statutory  rule  it  is  to  be  fixed  in  the  discretion  of  tiie 
court  to  which  the  account  is  rendered  in  view  o£  the 
services  rendered  by  the  guardian  and  of  all  the  circunor 
stances  of  the  estate.  Gross  breach  of  his  duty  by  the 
guardian  is  sometimes  punished  by  a  total  disallowance  of 
compensation.*^ 

It  is  the  duty  of  a  guardian,  in  making  his  account  either 
with  the  ward  or  to  the  court,  to  make  full  disclosure  of 
all  facts  necessary  to  a  complete  understanding  of  the 
business  in  hand.  Failure  to  do  so  is  a  fraudulent  breach 
of  trust**^ 


quent  losses,  see  15  Am.  &  Bng. 
Encyc,  2nd  ed.,  108. 

64 — The  considerations  aifecting 
the  rate  of  compensation  proper 
to  be  allowed  are  well  discussed 
in  Gott  V.  Gulp,  46  Mich.  266. 
Compensation  was  disallowed  In 
Glasswell  ▼.  Glasswell,  147  CaL 


510;  Re  Moore,  112  Me.  119,  Ann. 
Cas.  1917  A  646;  Pyatt  v.  Pyatt. 
44  N.  J.  Eq.  491;  Albert's  Appeal, 
128  Pa.  St  613,  and  Scheib  t. 
Thompson,  23  Utah  664. 

66— Re  Moore,  112  Mie.  11%  Aaa 
Gas.  m?  A  616. 
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Abandoned  wife,  her  capacity  to  contract,  82. 
Abdnction  of  a  child,  the  father's  right  of  action  for,  18S« 
Absolute  divorce  distinguished  from  limited,  93. 
Aocounts  of  guardians,  how  settled,  163. 

annual  and  final,  164. 

form  and  contents,  165. 
Action,  right  of,  for  causing  death,  137. 
Actions,  against  alien  enemies  residing  abroad,  36. 

against  husband  and  wife,  90. 

between  husband  and  wife  relating  to  property  rights,  99. 
for  personal  Injuries,  99. 

by  alien  enemies  resident  abroad,  36. 

by  alien  enemies  resident  here,  36. 

by  husban  i  and  wife,  89. 

by  or  against  Infants,  19. 

by  or  against  Insane  persons,  27. 

by  or  against  married  women,  88-90. 
Administration  of  deceased  wife's  personal  property  for  the  benefit  of 

the  husband,  101. 
Administrator,  married  *women  may  be,  87. 
Admissions  of  married  women  create  no  estoppel,  82. 
Adopted  children,  their  rights  of  inheritance,  123. 

their  relation  to  the  family  of  the  adopting  parents,  128. 
Adoption  of  children  in  ancient  nations,  123. 

'unlmown  to  the  common  law,  123. 

mode  of  under  American  statutes,  123. 
Adult  son  or  daughter,  their  legal  relation  to  the  parent,  119. 
"Adulterine  Bastards,"  121. 
Adultery  as  ground  for  diyorce,  46. 

rwhen  committed  by  insane  spouse,  25. 

by  the  wife  forfeits  her  right  to  support,  80. 

Tariously  defined,  45. 

with  the  Husband  as  a  cause  of  action  by  the  wife,  68. 

with  the  'wife  as  a  cause  of  action  by  the  husband,  69,  60* 
Adverse  possession  between  husband  and  wife,  98. 
Affinity,  relationship  by,  as  a  bar  to  marriage,  38. 
Age  required  for  a  valid  marriage,  38. 
Agency  of  the  wife  for  the  husband,  77. 
Agent,  capacity  of  an  infant  to  be,  2. 

capacity  of  a  married  woman  to  be,  87. 
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Alienation  of  the  biuband'e  afTeetlone  as  a  caaae  of  action  by  the  wifa, 

of  the  wif e'a  affectiODB  as  a  cause  ^  action  by  the  hosband,  59-61. 

Alien  enemies,  S4,  85,  36. 
cannot  be  naturalized,  81. 
hare  no  ftrhts  during  war,  34. 
resident  in  the  enemy  country,  86. 

cannot  bring  or  proseente  a  salt,  36. 

Includes  all  persons  resident  in  the  enemy  country*  36. 

may  defend  an  action,  86. 

subject  to  rule  of  non*interoonrse,  36. 
resident  in  the  U.  S.,  85. 

deportation  of,  85. 

tnteornment  of,  85. 

may  do  business,  sue,  etc.,  36. 

Alien  Property  Custodian  during  the  war,  86,  note  88. 

Aliens,  Part  III. 

legality  of  discriminations  against,  82. 

non-resident,  83. 

their  exclusion  or  deportation  from  the  U.  S.,  88. 
may  take  rights  under  general  statutes,  88. 
not  entitled  to  U.  S.  constitutional  guaranties,  88» 
Aliens,  resident,  32. 

Mititled  to  constitutional  guaranties,  88. 

liberal  policy  of  the  U.  S.  tcfward,  88. 

the  general  rights  of,  32. 

whether  subject  to  military  duty,  38. 
Alimony,  payment  of  bars  dower,  108. 
Allegiance,  doctrine  of  perpetual,  31. 

limited,  owed  by  aliens,  32. 

double,  to  state  and  to  U.  S.,  29. 
Annulment  of  marriage  distinguished  from  divorce,  48. 

for  duress  and  fraud,  40. 
Ante-nuptial  contracts  between  husband  and  wife,  98. 

effect  of  in  barring  dower,  106. 

in  barring  her  rlc^t  of  inheritance,  109. 
Ante-nuptial  liabilities  of  the  wife  at  common  law,  75. 

mode  of  suit  on,  90. 
Apprenticeship,  infant  may  make  contract  of,  4. 
Arbitration,  guardian  may  submit  Ward's  claims  to,  160. 
Arizona,  high  divorce  rate  in  1916,  app.  to  chap.  IX. 
Arson  by  one  spouse  on  the  building  of  the  other,  98. 
Assignment  of  dower,  how  made,  102. 
Attomey-at-law,  capacity  of  woman  to  be,  87. 
Automobile,  chUd  driving,  whether  "in  employment"  of  father,  128. 
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AToidance  of  contract  by  an  infant,  9, 14. 

effect  of  avoidance,  14. 

mode  of  avoidance,  11. 

return  of  the  consideration,  12,  13. 

time  of  avoidance,  10,  17. 

who  can  avoid,  9. 
Bastards,  see  Illegitimate  Children. 
Bastardy  prosecutions,  144. 

by  an  insane  woman,  27. 
Bequests  in  lien  of  dower,  102,  107. 
Birth,  citizenship  by,  30. 
Bond  required  of  testamentary  guardians,  147. 

of  guardians  appointed  by  the  court,  162. 
Burden  of  proof  as  to  sanity,  21. 
Burglary,  effect  of  drunkenness  of  the  accused,  28. 
Burial  expenses  of  the  wife  chargeable  to  the  husband,  79. 
California,  attitude  towards  divorces  of  other  states,  62. 
"Caveat  Ehnptor"  applies  to  guardian's  deed,  156. 
Census  bulletins  de  marriage  and  divorce,  app.  to  ch.  IX. 
Chancery,  see  Ekiuity. 

Chattels  real  of  the  wife,  the  husband's  common  law  interest  In,  7L 
Children,  bom  alive,  essential  to  estate  of  curtesy,  100. 

citizenship  of  follows  their  parents,  30,  31. 
"Children,"  in  wills,  whether  it  includes  illegitimate  children*  142. 

fwhether  it  includes  un/born  children,  1. 
Children,  minor,  see  Infants,  Parent  and  Minor  Child. 
Chinese,  become  citizens  by  birth  in  U.  S.,  80. 

not  capable  of  naturalization,  31. 

aliens,  exclusion  and  deportation  from  U.  S.,  33. 
Choses  in  action  of  the  wife,  the  husband's  common  law  right  in*  72. 
how  reduced  to  posses&ion,  72. 
mode  of  suit  an,  89. 

of  the  ward,  guardian  may  collect,  156. 
Churches,  13ie  attitude  of  toward  divorce  legislation,  42b 
Citizen,  how  far  a  corporation  may  be,  29. 

of  the  U.  S.  residing  in  enemy  country,  36. 
Citizen  and  Aliens,  29. 
"Citizens"  defined,  29. 
Citizenship  by  birth,  30. 

of  children  of  Chinese  parents,  80. 

by  marriage,  30. 

by  naturalization,  81. 
cancellation  of,  31. 

of  American  children  bom  abroad,  80. 

of  a  negro  under  the  Dred  Scott  case,  29. 

of  a  state  and  of  the  U.  S.,  29. 
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CitlzenshiiH^ontiniied. 

of  the  United  States,  what  rights  It  confers,  29. 

of  wife  follows  that  of  her  husband,  30,  31,  64. 
Civil  Law  Rule  as  to  legitimation  of  children,  121. 

generally  followed  by  statute  In  U.  S.,  121. 
Collusion  in  divorce  actions,  46. 
Committee  for  incompetent  person,  22. 

See  also  Guardian. 
Common  carrier,  duty  of  care  toward  a  drunken  passenger,  28. 

liability  for  acts  of  insane  employee,  26. 
Common  law  de  husband  and  wife  UMMlifled,  1,  by  equity;  2,  by  stat- 
ute, 67. 
Common  law  marriage,  39. 
Compensation  of  guardians,  166. 
Compromise  of  Ward's  claime  by  guardian,  160. 
Condonation  as  a  defense  to  a  divorce  action,  46. 

conditional  on  good  behavior,  46. 
Conflict  of  laws  in  divorce  actions,  48-62. 

as  to  marriage,  41. 

as  to  the  powers  of  married  women,  118. 

as  to  the  status  of  an  adopted  child,  123. 
Conjugal  rights,  action  for  restitution  of,  68. 
Connecticut,  peculiar  rule  de  seisin  essential  to  curtesy,  100. 

does  not  recognize  tenancy  by  the  entirety,  06. 

legislative  divorces  in,  44,  note  7. 

attitude  toward  divorces  of  other  states,  62. 
Connivance,  as  a  defense  to  divx)rce  action,  46. 
Consanguinity,  relationship  by.  as  a  bar  to  marriage,  88. 
Conservator  for  incompetent  person,  22. 

see  also  Guardian. 
Consideration  of  an  infant's  contract,  necessity  of  restoring  in  order 

to  rescind,  12. 

when  the  contract  was  beneficial  and  executed,  18. 

no  new,  needed  for  ratification  of  infant's  contract,  16. 
Consortium  defined,  62. 

husband's  right  of  action  for  loss  of,  69-^2. 
how  affected  by  modem  legislation,  62. 

Wife's  right  of  action  for  loss  of,  63. 
Conspiracy,  effect  of  drunkenness  of  accused,  28. 
Constitution  of  the  United  States,  its  effect  on  interstate  divorces,  49. 

Amendments  V,  VI  and  XIV  apply  to  aliens,  32. 

Fifteenth  Amendment,  29. 

Fourteenth  Amendment,  does  not  include  nScm-iresident  aliens,  88. 
effect  on  citizenship,  29,  30,  81,  32. 
Constitutionality  of  "Eugenic  Laws,"  88. 
Constructive  desertion,  46, 


INDEX  505 

Contracts  between  linsband  and  wife  at  common  law,  96. 
ante-nuptial,  91. 
effect  to  bar  her  dower,  106. 
effect  to  bar  ber  right  of  inheritance,  109. 
post-nuptial,  92. 
to  pay  for  special  services,  67. 
under  modem  statutes,  92,  116,  118. 
bj  alien  enemy  resident  here,  36. 
by  guardian  binds  himself  personally,  169. 
by  parent  to  transfer  the  custody  of  a  child,  130. 
for  sale  of  wife's  land,  82. 
how  affected  by  drunkenness  of  a  party,  28. 
mental  capacity  to  make,  20,  23. 
of  guardians  to  sell  ward's  real  estate,  TOid,  156. 
of  incompetent,  by  *whom  TOidable,  23. 
for  necessaries,  23. 
ratification  of,  23. 
when  voidable,  23. 
of  infants,  3-17. 

contract  itself  not  enforceable,  7. 
is  binding  on  the  adult  party,  8,  9. 
what  contracts  are  binding,  C 
other  contracts  are  voidable,  3,  8. 
avoidance  of,  9-14. 
ratification   of,   15-17. 
of  married  women,  66,  82. 

relating  to  her  sole  and  separate  estate,  114. 
whether  voidable  or  void,  82. 
with  residents  of  an  enemy  country,  86. 
Corporation  may  be  appointed  guardian,  160. 
test  of  whether  friend  or  alien  enemy,  36. 
Counterfeiting,  effect  of  drunkenness  of  accused,  28L 
Cousins,  marriage  between,  38. 
Crime,  capacity  of  an  infant  to  commit,  2. 

drunkenness  as  a  defense  or  mitigation,  28. 
mental  capacity  to  commit,  20,  26. 
responsibility  of  a  married  woman  for,  86. 
Criminal  Conversation  with  the  husband,  as  a  ground  of  action  l^  the 
wife,  68. 

with  the  wife  as  a  ground  of  action  by  the  husband,  69,  60. 
Cruelty  as  a  ground  for  divorce,  45. 

effect  of  defendant's  insanity,  25. 
as  Justifying  a  separation  between  husband  and  wife,  66w 
Curtesy,  estate  by  the,  68,  100. 
initiate,  tenant  by  the.  68,  100. 
in  wife's  sole  and  separate  estate,  114. 
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Custody  of  a  child,  the  father's  right,  130. 
the  mother's  right,  139. 

of  an  illegitimate  child,  143. 

of  ward  vested  In  the  guardian,  164. 
Damages  for  infant's  tx>rts,  only  comiMnsatory,  18. 

for  an  Insane  person's  torts,  only  compensatory,  26. 

measure  of,  for  causing  death,  137. 
Daughter,  action  for  seduction  of,  138, 139. 
Death,  right  of  action  for  tort  causing,  137. 
Debts  of  deceased  husband  may  be  defeated  by  dtfwer,  102. 

of  wife,  how  charged  on  her  sole  and  separate  estate,  114. 
prenuptial,  husband's  liability  for,  75. 
Deeds  'before  marriage  in  fraud  of  dower,  102,  note  23. 

between  husband  and  wife,  94. 

by  guardian  of  ward's  laad«  166-159. 

from  husband  to  wife,  wliether  they  create  sole  and  separate  estate^ 
113. 

of  husband's  land,  wife  must  Join  In  executton,  102. 

of  Infant,  eftect  during  minority,  10. 
mode  of  avoiding  after  majority,  11. 

of  married  women's  land,  83. 

to  husband  and  wife,  convey  what  estate,  96. 
Default  does  not  authorize  a  divorce  Judgment,  47. 
Delaware,  legislative  divorcee  in,  44,  note  7. 
Delirium  tremens  as  a  form  of  Insanity,  28,  note  1. 
Deportation  of  alien  enemies,  36. 

of  Chinese  and  offending  aliens,  33. 
Desertion  as  a  ground  for  divorce,  46. 

effect  of  defendant's  insanity,  25. 

by  the  wife  forfeits  her  right  to  support,  80. 

when  Justified  by  cruelty  or  non-support,  66. 
Devise  in  lieu  of  dower,  102, 107. 
Dipsomania,  as  an  excuse  for  homicide,  28,  note  1. 

defined,  20,  26. 

District  of  Columbia,  lowest  divorce  rate  in  1916,  app.  to  Cbap.  EC 
Divorce,  action  for  by  guardian,  27. 

a  mensa  et  thoro,  44. 

a  vinculo  matrimonii,  44. 

by  legislative  action,  44,  esp.  note  7. 

confiict  of  laws  as  to,  48-52. 

constant  increase  in  divorce  ratio,  app.  to  ch.  DL 

distinguished  from  annulment  of  marriage,  48. 

effect  on  estate  by  the  entirety,  96,  note  37. 

effect  on  separation  contract,  93. 

as  a  bar  to  dower,  108. 

terminates  the  husband's  estate  by  tbe  carteiy,  66. 

termdnates  his  right  to  collect  the  wife's  choses  In  action,  72. 

the  law  of.  Chapter  IX. 
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Divorce — Contlnned. 

the  special  defenses  to  tlie  action,  46. 

the  several  causes  for,  46. 

the  wife's  expenses  In  procuring,  not  chargeable  to  the  husband,  79. 
Divorce  actions  are  sul  generis,  47. 

allowance  for  the  wife's  defense,  79. 

the  special  defetises  in,  46. 
Divorce  Judgment,  conclusiveness  of.  In  other  states,  60-62. 

rendered  In  a  fbrelgn  country,  48. 

estoppel  to  attack,  63. 

not  rendered  by  default,  47. 
Divorce  legislation,  difference  of  optnlon  as  to,  42. 
Divorced  parents,  suppcnrt  of  their  children,  127. 
DomlcU,  essential  to  Jurisdiction  In  divorce  actions,  48-62. 

of  ward  gives  Jurisdiction  to  appoint  guardian,  149. 

of  an  Infant,  how  changed,  2,  137,  note  87. 

of  wife  follows  that  of  husband,  64. 
Dotage  defined,  20. 
Dower,  102. 

ad  ostium  ecclesiae,  104. 

ante-nuptial  contract  to  waive,  91,  106. 

five  methods  of  barring,  108. 

by  common  law  jointure,  106. 

by  devise  or  bequest,  107. 

by  divorce  or  elopement  of  the  wife,  108. 

by  do^er  ad  ostium,  104. 

by  equitable  or  statutory  Jointure,  106. 

subject  to  Inheritance  tax,  102. 
Dred  Scott  case,  29. 
Drunkards,  appointment  of  guardian  for,  22,  note  34;  28,  note  2. 

committment  to  institutions,  28,  note  1. 
Drunkenness,  as  affecting  legal  responsibility,  28. 

as  a  ground  for  divorce,  see  Intemperance. 

of  defendant,  its  effect  in  action  of  tort,  28. 

as  an  element  in  contractual  capacity,  28. 

as  an  element  in  fraud,  28. 

as  an  element  in  testamentary  capacity,  28. 

as  a  defense  or  mitigation  to  criminal  charge,  28. 
Dureffl  as  a  cause  for  annulment  of  marriage,  40. 
Duties  of  the  husband  to  the  wife,  66. 

of  the  wife  to  the  husband,  67. 

common  to  husband  and  wife,  66. 
Earnings  of  a  child,  the  fathers'  right  to,  181. 
the  mother's  right  to,  139. 

of  a  wife,  husband's  conttnon  law  right  to,  78. 
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Education  aa  a  necessary  for  an  infant,  5»  note  27. 

of  a  child,  the  father's  dntj,  125. 

of  ward  chargeable  to  his  estate,  166. 

whether  infant's  contract  for  is  valid,  6. 
EHection  of  rights,  guardian  can  make  for  ward,  160. 

how  made  for  insane  widow,  160. 
Election  between  dower  and  devise  or  bequest,  107. 
Elopement  of  the  wife  as  a  bar  to  her  dower,  108. 
EmanciiMition  of  a  child  bj  the  child's  marriage,  ISS. 

by  the  father's  act,  132. 

complete  and  partial,  132. 
Ehnotional  insanity  as  a  defense  to  crime,  20,  26. 
Ehnployer,  liability  for  tort  of  insane  employee,  26b 
Enemy  Aliens,  see  Allen  ESnemies. 
Enlistment,  infant's  contract  of  is  valid,  4. 
Enoch  Arden  laws,  88. 
Entirety,  tenancy  by  the,  96. 
Equitable  estate  of  the  husband  supports  dower,  102. 

of  the  wife  supports  curtesy,  100. 
Equitable  Jointure,  106. 
Equity  enforced  a  provision  for  the  "wife  frcHn  her  choeee  in  action,  74. 

power  of  to  appoint  and  control  guardians,  148. 
to  appoint  guardians  for  incompetents,  22. 
to  remove  guardians,  163. 
to  order  sale  of  ward's  real  estate,  166. 

recognized  contracts  between  husband  and  wife,  91,  92b 

recognized  deeds  between  husband  and  wife,  94. 

right  of  married  women  to  sue  in,  90. 

the  first  step  in  modifying  the  common  law,  67»  HI. 
Estoppel  against  married  women,  82. 

of  ward  by  acts  of  the  guardian,  160. 

to  question  a  divorce  Judgment,  63. 
"Eugenic  Laws"  regulating  marriage,  38. 
Elzecuted  contract,  rescission  by  an  infant,  18. 
Executor,  a  married  woman  may  be,  87. 

an  infant  may  be,  2. 
Expatriation,  the  right  of,  31,  38. 
Expert  evidence  as  to' insanity,  21. 
Father  cannot  be  sued  by  his  child  for  tort  to  Che  person,  124, 

his  duty  to  protect  and  educate  the  child,  126. 
to  support  the  child,  126. 
after  divorce,  127. 

not  destroyed  by  emancipation  of  the  child,  ISS. 
as  to  illegitimate  children,  144. 

his  power  to  appoint  a  testamentary  guardian,  147. 

his  right  of  acUon  for  tort  to  a  child,  136, 136,  188. 
resulting  in  death,  187. 
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bUi  light  to  his  child's  castodj  and  control,  129, 130, 146. 
none  as  to  his  propertj,  184. 
to  punish  the  child,  130. 
to  the  child'a  labor  and  earnings,  129, 131. 
not  liable  for  his  child's  torts,  128. 

when  the  child  is  insane,  26. 
preferred  in  selecting  a  guardian,  150. 
Foreign  divorces,  validity  of,  48. 
Forfeiture,  effect  of  insanity  on,  26. 

Fraud  against  creditors  as  affecting  deed  or  gift  between  husband  and 
wife,  95. 
against  dower  by  ante-nuptial  deed,  102,  note  28. 
as  a  cause  for  annulment  of  a  marriage,  40. 
drunkenness  as  an  element  in,  28. 
nMntal  weakness  as  an  element  in,  23, 27. 
of  Infant  by  claiming  to  be  of  age,  8,  18. 
Funeral  expenses  of  the  wife  chargeable  to  the  husband,  79. 
Georgia,  low  divorce  rate  in  1916,  app.  to  chap.  IX. 
attitude  toward  divorces  of  other  states,  52. 
Gifts  between  husband  and  wife,  95. 
in  fraud  of  creditors,  96. 
by  a  husband  in  fraud  of  his  wife's  right  of  inheritance,  109. 
Grandparent,  whether  guardian  by  nature  of  orphans,  146. 
Guardian  and  Ward,  chapters  XIX  and  XX. 
Guardian,  accounts  of,  how  settled,  168. 
annual  and  final,  164. 
form  and  contents,  165. 
appointment  by  will,  147. 

by  equity  or  probate,  148,  149. 
cannot  avoid  infant's  contract  during  minority,  10,  note  6L 
cannot  sell  ward's  property  to  himself,  157. 
election,  power  to  make  for  ward,  160. 
for  incompetent  person,  22. 
his  contracts  bind  himself,  159. 
his  power  over  the  ward's  person,  164. 
over  the  estate,  155-160. 
in  another  state,  161. 
liability  for  torts  of  an  insane  ward,  26. 
married  women  may  be,  87. 
measure  of  diligence  required  of,  162. 
of  an  insane  defendant,  necessity  of  service  on,  27. 
of  an  insane  person  cannot  sue  for  divorce,  27. 
of  the  domicil,  his  superior  right,  149,  161. 
qualification  of,  152. 
resignation  or  removal  or,  153. 
right  to  compensation,  165. 
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Chutrdiaii— Oontlnued. 

selection  of,  ISO,  111. 
Gnardlao  ad  litem  for  Innane  perscms,  ST. 
infant  defends  by,  19. 

sues  bj  in  Mew  York,  19. 
Qnardlanshlp  by  nature  at  the  ancient  cobbhob  Uhr,  145,  59. 
under  the  modem  law,  14#. 
for  nurture,  145. 
in  chlTalry,  145. 
in  socage,  145. 

joint,  of  fatkor  and  motber,  114,  190,  149. 
of  person  and  estate  legally  separate,  150. 
Haddock  case,  the.  de  interstate  divorce,  52. 
Hiring,  contract  of  beCWeien  husband  and  wife,  67. 

elf ect  of  breach  of  by  Infant,  14. 
Historical  treatment  necessary  in  the  law  of  husband  and  wife,  64. 
Husband  and  wife,  the  law  of,  chapters  X  to  XVI. 

must  eondur  in  the  adoption  of  a  child,  123. 
Husband's  headship  of  the  family,  54,  66. 

liability  at  common  law  for  his  wife's  ante-nuptial  debts,  76. 
for  her  acts  as  his  agent,  77. 
for  her  support,  57,  78. 
for  her  torts,  76. 
liability  lor  tiolation  of  statute  in  home,  66. 
power  does  not  extend  to  her  sole  and  separate  estate,  114. 
real  estate,  the  wife's  dower  in,  102. 

right  of  action  for  alienation  of  the  wife's  afPectiotts,  59,  61. 
for  criminal  conversation,  69,  60. 
for  personal  injuries  done  to  her,  59,  62. 
right  to  fix  the  marital  abode,  66. 

to  administer  her  estate  for  his  own  benefit,  101. 
to  protect  and  defend  the  wife,  56. 
to  be  supported,  if  needy,  by  wealthy  wife,  116,  note  6. 
title  in  his  wife's  real  estate,  68,  100. 
in  her  chattels  real,  71. 
in  her  choses  in  action,  72. 
in  her  earnings,  73. 

in  her  personal  property  in  possession,  69. 
Idiocy,  defined,  20. 

inconsistent  with  testamentary  capacity,  24. 
Illegitimacy  defined,  119,  122. 

Illegitimate  children^  their  status  at  common  law,  14L 
by  the  modern  law,  141. 
appointment  of  testamentary  guardian  for,  147. 
the  custody  of  them,  143,  146. 
their  right  of  inheritance,  142. 
their  support,  144. 


INDEX  611 

Illinois  denies  father's  legal  dnty  to  support  ^hlld»  126. 
Imbecility  defined,  20. 

inconsistent  with  testamentary  capacity,  24,  note  16. 
Immigration,  subject  to  limitation  by  U.  S.  laws,  33. 
Implied  contract  to  pay  for  seryices,  none  between  husband  and  wife» 

57. 
Impotency  as  a  ground  for  annulment  of  marriage,  38. 
Imprisonment  as  a  ground  for  divorce,  46. 
Incompetent  person,  appointment  of  guardian  for,  22. 
Indiana,  high  divorce  rate  in  1916,  app.  to  chap.  IX. 
Indians,  divorces  between.  48. 

marriages  between,  38,  note  8. 
Infancy,  the  law  of,  Qhap.  I. 

its  commencement  and  termination,  1. 
of  husband  does  not  effect  liability  for  wife's  debts,  75. 
Infant,  actions  by  or  against,  19. 
the  capacity  of  to  be  an  agent,  2. 
to  be  an  executor,  2. 
to  change  his  own  domicile,  2. 
to  choose  his  guardian,  2, 151. 
to  commit  crime,  2. 
to  hold  civil  office,  2. 
to  make  a  will,  2. 
to  marry,  88,  2,  4. 
contracts  of,  3,  17. 

right  of  action  on  contract  of  service  broken  by  himself,  11 
deed  by,  the  effect  of,  10. 
his  father  has  no  right  in  his  property*  136. 
his  right  of  action  for  personal  injury,  136. 

cannot  sue  his  father  for  tort  to  the  person,  124. 
Is  personally  liable  for  torts,  18. 

the  father  not  liable  for  his  torts,  128. 
Infant  en  ventre  sa  mere,  see  Unborn  Child. 
Inheritance,  by  or  from  illegitimate  children,  142. 

the  rights  of  adopted  children,  123. 
Inquisition  of  lunacy,  21. 

effect  of  on  contractual  capacity,  23. 
Insane  and  Incompetent  Persons,  Part  II. 
Insane  defendant,  necessity  of  service  on,  27. 
Insane  delusions,  defined,  20,  25. 

their  effect  on  testamentary  capacity,  24. 

Insane  employee,  liability  of  master  for  torts  of,  26. 
Insane  passenger,  necessity  of  care  in  treatment  of»  26. 
Insane  persons,  actions  by  or  against,  27. 

incapable  of  marrying,  28. 

liable  for  their  torts,  26. 
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not  liable  for  torts  of  senrant,  36. 

temporary  restraint  of,  21. 
Insanity  as  a  defense  to  a  criminal  prosecntloo*  SB. 

as  a  defense  to  an  action  of  tort,  26. 

as  an  excuse  for  marital  offenses,  26. 

concealment  of  as  a  fraud  invalidating  marrtacib  M» 

eridence  admissible  to  proTe,  21. 

in  actions  involTlng  malice,  26. 

includes  "What,  20. 

its  effect  on  testamentary  capacity,  24. 

of  defendant  does  not  render  a  Judgment  void,  27. 

of  the  victim  of  a  crime,  25. 

of  the  wife,  effect  on  husband's  liability  for  her  support*  80. 

presumption  of,  21 

preTents  a  forfeiture  or  estoppel,  26. 

proceedings  to  establish,  21. 
Instruction,  see  Education. 

Insurance,  contracts  with  an  alien  enemy,  86,  note  84. 
Intemperance,  habitual,  as  a  ground  for  divorce,  46. 
Intent  to  kill  or  ravish,  effect  of  drunkenness  on,  28. 
Interstate  conference  de  divorce  legislation,  44,  46. 
Interstate  divorces,  49  to  62. 
Intolerable  cruelty  as  a  ground  for  divorce,  46. 
Intoxication,  see  Drunkenness. 
Investment  of  ward's  funds,  166, 162. 
Irresistible  impulse  as  a  defense  to  crime,  20,  26. 
Jewelry  as  a  necessary  for  the  wife,  79. 
Joinder  of  husband  and  wife  as  plaintiffs,  89. 

of  husband  and  wife  as  defendant,  90. 
in  suit  for  her  pre-nuptlal  debts,  76. 
in  suit  for  her  torts,  76. 
Joint  guardianship  of  children  in  father  and  mother,  116^  ISO*  14C 
Jointure  at  common  law,  106. 

equitable  and  statutory,  106. 
Judgment  against  an  Insane  person  not  void,  37« 
Jurisdiction  in  divorce  actions,  49. 

to  appoint  guardian,  147,  148. 

to  appoint  guardian  for  an  Incompetent  perfOQ,  21. 

to  naturalize  aliens,  81. 
Jury  trial  as  to  the  defense  of  insanity,  26. 

in  inquisition  of  Insanity,  21. 

not  required  in  deportation  proceedings,  88. 

Kansas,  high  divorce  rate  in  1916,  app.  to  chapi  flL 
Kleptomania  defined,  20,  25. 
Labor  of  a  child,  the  father's  right  to,  181. 
the  mother's  right  to,  189. 
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Of  thd  irlfe,  73. 
Larceny,  between  husband  and  wife,  97. 

effect  of  drunkenness  of  the  accused,  28. 
Legacy  due  the  wife  may  be  collected  by  the  husband^  72. 

in  lieu  of  dower,  102,  107. 

subject  to  be  defeated  by  dower,  102. 
Legal  senrioes  as  a  necessary  for  an  infant,  5. 

as  a  necessary  for  the  wife,  79. 
Legitimacy  defined,  120. 

the  presumption  of,  122. 
Legitimation  of  a  child  by  marriage  of  its  parents  after  conception* 

119,  120. 

by  their  marriage  after  its  birth,  121. 
Lex  loci  in  dlTorce  actions,  48  to  52. 

as  to  marriage,  41. 

as  to  the  powers  of  a  married  woman,  118. 

as  to  the  status  of  an  adopted  child,  123. 
Libel,  insanity  of  defendant  as  a  defense,  26. 
Life,  "when,  in  a  legal  sense,  it  begins,  1. 
Limitations,  statute  of  between  husband  and  wife,  98. 
Limited  diTorces,  44. 
Lord  Campbell's  Act,  137. 

Maine,  early  reform  legislation  de  husband  and  wife,  116. 
Majority,  age  of,  when  reached,  1. 
Malice,  insanity  in  actions  InTolving,  26. 
Mania  defined,  20. 
Marriage,  a  status  not  a  contract,  37. 

citizenship  by,  30. 

emancipates  a  minor  child,  134. 

how  effected  at  the  common  law,  39. 

invalid,  whether  voidable  or  void,  38,  esp.  notes  8, 12, 19,  20. 

of  female  guardian,  effect  on  guardianship,  163. 

of  parents,  effect  on  legitimacy  of  prior-bom  children,  121. 

of  insane  persons,  whether  voidable  or  void,  38,  note  12. 

of  slaves  and  of  Indians,  38,  note  8. 

of  "ward,  effect  on  guardianship,  163. 

settlements  by  ante-nuptial  contract,  91. 

the  capacity  of  the  parties  as  to  age,  mental  capacity,  physical 
capacity,  relationship,  previous  marriage,  38. 

what  relationship  makes  it  incestuous,  41,  note  46. 
Married  woman,  the  legal  capacity  of,  chap.  Xn. 

to  act  as  agent,  executor,  administrator  or  guardian,  87, 160, 163. 

to  be  attorney  at  law,  87. 

to  commit  a  tort  or  crimjB,  86b 

to  convey  real  estate^  88. 

to  make  a  contract,  82. 
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ICarried  woman— ContinQed. 

to  make  a  will,  86. 

to  purchase  real  estate*  84. 

to  sue  or  te  8aed»  68. 

see  also  Wife. 
Maryland,  early  legislation  de  hnslMMd  and  wife^  106. 

attitude  toward  divorees  of  ether  statee,  62. 
Massachusetts  decisions  de  reedssiOB  of  tenellcial  executed  contract 
by  an  Infant,  73. 

attitude  toward  divorce  of  other  states,  68. 
Medical  services  as  a  aaeessaiy  tor  the  infkuit,  6u 

for  the  wife,  79. 
Mental  capacity  as  an  element  in  crime,  80,  86. 

required  for  marriage,  88. 

to  commit  crime,  the  test  of,  86. 
Mental  weakness  as  an  element  in  determining  negligence,  86. 

as  an  element  in  proving  fraud,  2Z,  87. 

does  not  constitute  tsstameotary  incapacity,  24. 

of  the  plaintiff  in  an  action,  87. 
Bfichigan,  early  reform  legialation  de  husband  and  wife,  116. 
Minor  child,  see  Infant 

Misrepresentation  of  his  age  by  an  infant,  8, 18. 
Mississippi,  the  .first  state  to  fiuhstantially  refbrm  the  law  of  hus- 
band and  wife.  116. 
Missouri,  attitude  toward  divorees  of  other  states,  62. 
Money  as  a  necessary  for  an  infant,  5. 

as  a  necessary  for  a  wife,  78. 
Money  paid  by  an  infant,  recovery  of,  13. 
Monomania  defined,  20,  26. 

its  effect  on  testamentary  capacity,  24. 
Montana,  high  divorce  rate  in  1916,  app.  to  chap.  IX. 
Moral  insanity  as  a  defense  to  crime,  20.  26. 
Mortgage  of  ward's  land  l^  guardian,  168. 
Mother's  power  to  appoint  testamentary  guardian,  14Z 

rights  and  duties  as  to  her  minor  child,  139, 146. 
her  duty  to  support  gualifled,  140. 

as  to  iUeglUmate  children,  141,  142.  144,  146,  147. 
Murder,  effect  of  drunkenness  in  fixing  degree  of,  88. 

married  women  criminally  liable  for.  86. 
Name  of  Wife  follows  that  of  husband.  64. 
Natural  guardianship  of  the  father,  146. 

of  the  mother,  146. 

subject  to  control  by  the  courts,  146. 
Naturalization  by  direct  act  of  Ck>ngre8S,  81. 

citizenship  by.  31. 

requirements  for,  31. 
Necessaries,  contracts  of  an  infant  for,  6,  7. 
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tritat  Are  for  an  inf^tit,  5. 

must  be  of  personal  or  family  neceBsltj,  •. 

for  the  wife,  what  are,  79. 

the  husband's  liability  for,  78-Sl. 
Negligence  by  guardian  in  care  of  ward's  interest,  162, 165. 

drunkenness  of  either  party  as  an  element  in,  28. 
Nevada,  highest  divorce  rate  in  1916,  app.  to  chap.  IX. 
New  Hampshire  defiles  legal  duty  of  father  to  support  child,  12A. 
New  Jersey  denied  father's  legal  duty  to  support  child,  126. 

low  divorce  rate  in  1916,  app.  to  chap.  IX. 
New  York  course  of  legielation  de  husband  and  wife,  116. 

attitude  toward  divorces  of  other  states,  60,  52. 

divorces  granted  only  for  adultery,  42. 

guardianship  in  eocage  in,  145. 

low  divorce  rate  in  1916,  app.  to  chap.  DC 
Next  friend,  in  action  by  insane  person,  27. 

Infant  must  sue  by,  19. 

how  selected  and  controlled,  19. 
"Non  compoe  mentis"  defined,  20. 
Non-expert  witnesses  to  insanity,  21. 
Non-support  of  children  criminally  indictable,  }26. 

of  wife  criminally  indictable,  58,  78. 
as  a  ground  for  divorce,  45. 
as  justifying  the  wife  in  leaving  her  husband,  55. 
justified  by  her  desertion  of  the  husband,  58. 
North  Carolina,  divorce  legislation  in,  42. 

low  divorce  rate  in  1916,  app.  to  chap.  IX. 
North  Dakota  divorce  legislation,  50,  61. 
Note  between  husband  and  wife  void,  92. 

of  an  infant  net  binding,  7. 
Offices,  capacity  of  an  infant  to  hold,  2. 
Ohio,  peculiar  rule  de  seisin  essential  to  curtesy,  100. 

does  not  recognize  tenancy  by  the  entirety,  96. 
Oregon,  high  divorce  rate  in  1916,  app.  to  chap.  IX. 
Orphans  courts,  see  Probate  Courts. 
Paraphernalia,  the  wife's,  70, 110. 
Parent  and  Child,  the  law  of,  part  V. 

their  reciprocal  duties,  124. 

the  relation  continues  only  during  minority,  119. 
Partnership  between  adult  and  Infant,  8. 

between  alien  enemies,  86,  note  34. 

between  husband  and  wife,  92« 
Payment  in  part  does  not  ratify  infant's  contract,  17. 
Pennsylvania,  low  divorce  rate  in  1916,  app.  to  chap.  IX. 

attitude  toward  divorces  of  other  states,  52. 
"Personal  indignities"  as  a  ground  for  divorce,  45. 
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Penonal  Injuries  to  a  ehlld,  child's  own  right  of  action  for,  IM. 
infant  cannot  sue  the  father  for,  124. 
the  father's  right  of  action  for,  136. 
the  mother's  right  of  action  totp  1S9. 

to  an  unborn  child,  1. 

to  the  wife,  the  right  of  action  for,  90. 

whether  husband  or  wife  can  sue  the  other  f6r,  99. 
Personal  property  of  the  ward,  the  guardians'  power  orer^  16S. 

of  the  wife,  the  husband's  title  to  at  common  law^  69. 

his  rights  in  after  her  death,  101. 
Personal  rights  of  husband  and  wife,  chap.  X. 

lack  of  legal  remedy  to  enforce,  68. 

substantially  unaltered  by  modem  legislation,  117. 
Play,  injuries  caused  <by  a  child  in,  18,  note  91. 
Possession  by  the  wife,  'what  is  essential  to  curtesy,  100. 
P08t>nuptial  contracts  between  husband  and  wife,  92. 
Power  of  attorney  by  married  women  Told,  82. 
Pregnancy,  concealment  of,  a  fraud  invalidating  marriage,  40* 
Pre-nuptial  liabilities  of  the  wife,  76. 

how  sued  on,  90. 
Presumption  of  legitimacy,  122. 

of  sanity,  21. 
Probate  court.  Jurisdiction  to  appoint  and  control  guardians,  148, 149. 
to  remoTe  them,  168. 

Jurisdiction  to  appoint  guardians  for  Incompetents,  22. 

to  order  sale  of  ward's  real  estate,  166. 

to  settle  guardians  accounts,  168. 
Prochein  ami,  see  Next  Friend. 
Promissory  note,  see  Note. 

Provision  for  the  wife  from  her  choses  in  action,  74. 
Punishment  of  a  child,  the  right  of,  180. 
Purchase  of  real  estate  by  a  married  woman,  88. 
Pyromania  defined,  20,  26. 
Qualification  of  testamentary  guardians  by  giving  bond,  147. 

of  guardians  appointed  by  the  court,  162. 

Quarantine  of  the  widow,  110. 

Quare  servltium  amlsit,  action,  62, 136, 138. 

Quickening  in  the  womb  as  the  beginning  of  life,  L 

Rape  on  an  insane  woman,  26. 

Ratification  of  an  infant's  contract,  16. 

cannot  be  made  during  infancy,  16. 

confirms  both  sides  of  the  contract,  17. 
express  ratification,  16. 

his  knowledge  of  the  privilege  is  not  essential,  16L 
implied  ratification,  17. 

mere  acknowledgment  is  insufllciMit,  17. 
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of  defective  sale  of  ward's  real  estate^  167. 
Real  estate  of  married  women,  how  conveyed,  81. 

of  married  women,  suits  relating  to,  89,  90. 

of  the  ward,  guardian's  sale  of,  166. 
effect  of  irregularities  in,  167. 
mortgage  or  lease  of,  168. 

of  the  wife,  the  husband's  common  law  interest  in,  689 100. 

purchase  of  by  guardian  for  ward,  168. 

purchase  of  by  married  women,  84. 
Becrimination  as  a  defense  to  the  divorce  action,  46. 
Reduction  to  possession  of  wife's  choees  in  action,  72. 
Relationship  as  a  bar  to  marriage,  38. 
Release  of  ward's  claims  by  guardian,  160. 
Remainder  estate  of  a  wife  does  not  support  curtesy,  100. 
Removal  of  guardian  by  the  court,  163. 

by  the  ward's  right  of  election,  161. 
Residence  of  ward  confers  Jurisdiction  to  appoint  guardian,  149. 
Resignation  of  guardian  does  not  Ipso  factx>  end  the  trust,  163. 
Restitution  of  conjugal  rights,  action  for,  68. 
Reversionary  estate  of  a  wife  does  not  support  curtesy,  100. 
Rhode  Island,  reform  legislation  de  husband  and  wife,  116. 
Roman  Catholics  formerly  excluded  from  being  guardians,  160. 
Sale  of  ward's  personal  property  by  guardian,  166. 

of  ward's  real  estate  by  guardian,  166. 
Seduction  of  a  daughter,  father's  action  for,  138. 

mother's  action  for,  139. 
Seisin  by  the  husband  essential  to  dower,  102. 

by  the  wife  essential  to  curtesy,  100. 
Senile  demetla  defined,  20. 

Separate  maintenance,  contracts  for  between  husband  and  wife,  98. 
Services  between  husband  and  wife  give  no  rig^t  of  action,  67. 
Slander,  effect  of  intoxication  of  the  speaker,  28. 

insanity  of  defendant  as  a  defense,  26. 
Slaves,  maorriage  of,  38,  note  8. 
Sole  and  separate  estate  of  married  women,  91. 

development  of  the  doctrine,  112. 

recognized  only  in  equity,  114. 

the  basis  of  early  reform  statutes,  HI,  115. 

the  wife  is  a  feme  sole  as  to,  114. 

South  Carolina  divorce  legislation,  42. 

no  divorce  in,  under  present  law,  app.  to  chap.  IX. 

attitude  toward  divorces  of  other  states,  62. 
South  Dakota  divorce  legislation,  60,  61. 
Specific  performance  of  an  infant's  contract,  9. 
Spendthrift,  appointment  of  guardian  for,  22. 
Spiritualism  as  evidence  of  insanity,  20,  note  6. 


618  INDEX 

State,  citizenflhip  In  a,  29. 

^Statutes  de  adoption  of  children,  how  oonstmed,  128. 
giving  a  right  of  action  for  causing  death,  137. 
giving  women  a  right  of  action  for  seduction,  138. 
de  legitimation  of  a  child  by  marriage  of  parents  after  its  birth,  121. 
de  husband  and  wife  are  generally  prospective,  66. 
cannot  aftect  vested  rights,  65. 
the  general  course  of  legislation,  116. 
the  general  method  of  interpretation,  118. 
abolition  of  curtesy  by,  100,  116. 
modification  or  abolition  of  dower  by,  102,  116. 
effect  upon  contracts  between  busband  and  wife,  92, 116, 118. 
upon  liability  for  the  wife's  torts,  76.  116. 
upon  actions  by  or  against  a  married  woman.  90,  116. 
upon  actions  between  husband  and  wife,  99,  116. 
do  not  effect  the  personal  rights  of  husband  and  wife,  117. 
Statute  of  limitations  between  husband  and  wife,  98. 
Step-father  not  liable  for  step-children's  support,  79. 
Suits,  see  Actions. 
Support  of  an  infant,  the  father's  duty,  126. 

of  a  needy  husband  by  wealthy  wife,  116,  note  8. 
of  a  ward,  chargeable  to  his  estate,  165. 

allter,  when  guardian  is  his  father,  165. 
of  children  of  divorced  parents,  127. 
of  illegitimate  children,  144. 
the  widowed  mother's  duty,  140. 

of  the  widow,  allowance  for  from  husband's  estate,  110. 
of  the  wife,  the  husband's  liability  for,  78. 

unchanged  by  modem  legislation,  116. 
of  the  wife's  relatives,  whether  a  duty  of  the  husband.  79L 
Surrogate's  courts,  see  Probate  Courts. 
Tenancy  by  the  curtesy,  see  Curtesy. 

by  the  entirety,  96. 
Testamentary  capacity,  the  test  of,  24. 
Testamentary  guardian,  147. 
Tort,  action  of,  drunkenness  no  defense,  28. 
Torts  of  an  infant,  his  own  liability  therefor*  18. 
must  be  a  tort  simpliclter,  18. 
the  father  not  liable  for,  128. 
of  insane  persons,  26. 
of  the  wife,  who  is  liable  for,  76,  86. 

joinder  of  husband  and  wife  in  suit  for,  90. 

Tort  to  the  person  of  a  child,  his  own  right  of  action,  186. 
the  father's  right  of  action,  139. 
the  mother's  right  of  action,  139. 
the  infant  cannot  sue  the  father  for,  99. 
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of  a  wife,  the  action  for,  90. 
Treason,  married  womAn  is  criminally  liable  for,  8tf. 
Trust  obligation  resting  on  guardian,  157,  162. 
Ubbom  child  can  inherit  or  take  under  a  will,  1. 
personal  injuries  to,  1. 
the  killing  of  is  homicide,  1. 
United  States  census  of  marriage  and  divorce,  &pp.  to  chap.  IX. 
United  States,  citizenship  in  the,  29. 
United  States  Constitution,  see  Constitution  of  the  U.  S. 
Unity  of  husband  and  wife,  not  the  basis  of  their  personal  rights,  54. 
the  basis  of  the  common  law  as  to  their  property,  $6. 
the  theory  of,  nerer  prevailed  in  courts  of  equity,  92. 
Vermont  denies  legal  duty  of  father's  right  to  support  child,  126. 
girl  is  of  age  at  eighteen,  1 
attitude  toward  divorces  of  other  st«te»,  69. 
Vested  rights  of  husband  not  taken  away  by  later  statutes,  65,  118. 
Ward's  person,  power  of  guardian  over,  164. 

property,  natural  guardian  has  no  power  over,  143. 
powers  of  appointed  guardian  over,  155,  160. 

in  a  foreign  state,  161. 
gives  Jurisdiction  to  appoint  a  guardian,  149. 
real  estate,  sale  of,  166, 167. 

mortgage  or  lease  of,  168. 
right  at  14  to  select  his  own  guardian,  161. 
Washington,  high  divorce  rate  in  1916,  app.  to  chap.  DL 
White  race  defined,  31,  note  42. 
Widow's  allowance  for  support,  109. 
right  of  dower,  102. 

election  between  devise  or  bequest  and  do^er,  107. 
right  of  quarantine,  110. 
Wife,  see  Married  Woman,  Widow. 
Wife,  eitizenship  of,  follows  her  hueband's,  30,  31. 

not  an  "employee*'  under  Workmen's  Compensatiou  Act,  92,  note  11* 
Wife's  agency  for  her  husband:  implied,  express,  77. 

her  Imputed  agency  to  procure  her  necessary  support,  78. 
duty  to  assist  in  the  care  of  the  home,  57. 
duty  to  support  a  needy  husband.  If  of  ability,  116,  note  8. 
liability  for  her  torts  at  common  law,  76. 

under  modem  statutes,  76,  116. 
pre-nuptlal  debts  and  torts,  76,  76. 

property;  the  husband's  common  law  rights  in  her  real  estate, 
68, 100. 

in  her  chattels  real,  71. 
In  her  choses  in  action,  72. 

in  her  equity  to  a  provision  therefrom^  74. 
in  her  paraphernalia,  70, 110. 
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Wlfe-^Cbntlniied. 

in  her  personal  estate,  ^9, 100. 
to  her  earnings*  73. 

riflfht  of  action  for  injuries  by  third  parties  to  her  marital  rlckts,  €8 

right  of  support  from  her  husband,  57,  78,  116. 
"Wilful  neglect"  as  a  ground  for  divorce,  46. 
Will,  capacity  of  an  infant  to  make,  2. 

capacity  of  married  women  to  make,  86. 

appointment  of  guardian  by,  147. 

how  affected  by  drunkenness  of  the  testator,  28. 

mental  capacity  required  to  make,  20,  24. 
Witchcraft,  belief  in  as  evidence  of  insanity,  20,  note  6b 
Witness,  mental  capacity  to  act  as,  20. 
Writ  ''de  idiota  inquirendo,"  21. 

"de  lunatico  inquirendo,"  21. 


EBAPQVEp2 

Tha  frntt  tji  iMraOfM  Mid  flf  dOflM 


V  LAW  LIBRART 


3  6105  044  328  594 


